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Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-888-450-9970 and enter your PIN when prompted. Otherwise, please 

send us a chat or e-mail sound@straffordpub.com immediately so we can address 

the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the F11 key on your keyboard. To exit full screen, 

press the F11 key again.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1 -800-926-7926 

ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

Å Click on the ^ symbol next to òConference Materialsó in the middle of the left-

hand column on your screen.  

Å Click on the tab labeled òHandoutsó that appears, and there you will see a 

PDF of the slides for today's program.  

Å Double click on the PDF and a separate page will open.  

Å Print the slides by clicking on the printer icon.
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INTRODUCTION

Scenario: Youôve worked out the thousands of details necessary to close 

an acquisition, youôre getting close to the signing date, and then . . . your 

antitrust colleague asks whether the deal team considered the relevant 

antitrust issues that may stem from the acquisition. 
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M&A AND ANTITRUST LIFE CYCLE

Pre-merger 

diligence
Assess 

antitrust risk

Determine filing 

requirements

Manage sensitive 

information

Close and 

integrate
Train on gun 

jumping
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AGENDA

1
The Merger Laws & Determining

When an Antitrust Filing is Necessary

2
Defining Competitively Sensitive 

Information for Antitrust Purposes 

3
Taking Appropriate Actions Pre-

Signing to Avoid Antitrust Scrutiny

4

Understanding the Scope of Permitted 

Actions and Communications Pre-

Closing 

8



1 The Merger Laws & Determining When 
an Antitrust Filing is Necessary 



ñmayò substantially reduce competition Ṋ

Ṋ ñprobabilities, not certaintiesò that the deal 

will reduce competition

U.S. MERGER LAW

Ṋ Forward looking
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Significantly Impede Effective CompetitionṊ

Ṋ Balance of probabilities, based on a body 

of clear and compelling evidence

EU MERGER LAW

Ṋ Forward looking
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Transaction thresholds Parties must wait for clearanceCommerce nexus

WHEN IS AN HSR FILING REQUIRED?



Title 01 Title 021

EU MERGER CONTROL

2 3
Exclusive jurisdictionAcquirer and target 

EU-based

turnover thresholds

Acquirer and target 

Global turnover 

thresholds
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Iconix purchased Rocawear assets for $200MM

Parties filed HSR forms but zero Item 4 documents

Transaction was not anticompetitive, but parties 

fined $550,000 for failing to produce required docs

HSR DOCUMENT REQUIREMENT 

U.S. v. Iconix 

Brand Group
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01
At least 100 

countries

MERGER FILINGS ACROSS THE WORLD

02
Both sidesô 

global and 

local sales
03

Market 

Shares 04
Local asset 

values
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WHAT ARE REGULATORS LOOKING AT?

Customers

Market Shares
Competition

Price/Margin Competitors
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V How will customers react to a change in price or 

quality?

V Will suppliers have meaningful choices?

V What are the alternative sources of this product?

V Do you have to go to a different geographic area to 

get the same/similar replacements

V Do the merging parties see each other as their 

closest substitutes? Is one of them a ñmaverickò?

Á Bidding against each other?

Á Copying each otherôs innovations or pricing structures?

V Are they pursuing the same customers? 

V Are there risks of market foreclosure? 

(SOME) KEY AGENCY QUESTIONS
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NEGOTIATING (ANTITRUST) DEAL TERMS 

V There are several antitrust related deal points to be negotiatedðfor 
routine and complex dealsðnotably:  

Á Efforts ïstandard effort (e.g., reasonable) level required 

Á ñHell or High Waterò ïobligation to litigate throughout

Á Remedies ïbuyer to ameliorate concerns to get deal cleared  

Á Termination Fee ïprotect one or both of the parties if decide against 
pursuing the deal because of regulatory concerns or timing 

Å E.g., AT&T reportedly paid T-Mobile over $4 billion after transaction abandoned 

Å E.g., Halliburton reportedly paid Baker Hughes $3.5 billion after transaction 
abandoned  

Á Timing Provisions ïSpecify a date by which the deal must be closed or when filings 

must be submitted
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2 Defining Competitively Sensitive Information 
for Antitrust Purposes 


