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A Road Map for Post-Closing 
Environmental Liabilities



PROGRAM AGENDA
I. Anticipating and identifying potential 

environmental issues which may occur post-
closing

II.  Negotiation strategy and contractual tools to 
address post-closing issues

III.  Hypotheticals
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Rules of the Game
1.  Joint and several liability

2.  You cannot contract away liability vis-à-vis the 
government 

3.  Environmental conditions are frequently latent and 
unknown at the time of closing

4.  Most environmental issues run with the land
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Rules of the Game

·Real estate contracts often do not bind third parties

·Some environmental agreements are not recorded on 
the land records

(access agreement, technical risk management plans)
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Rules of the Game

·Potential key differences from M&A

·Redevelopment/sale-leaseback scenarios can drive more 
pre-closing Phase II work

·As a result, environmental consultants in the RE space 
can be more predisposed to RECs and Phase II 
recommendations
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The Art of the Commercial Real Estate Deal

- There is no boilerplate or default deal format

- Identifying environmental risks/liabilities

- Allocate the risks

- Pre-closing 

- Post-closing
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The Spectrum of Liability
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Types of Post-Closing Liabilities

Cleanup Liabilities Monetary Claims

Government
1st

Party

Voluntary
Contract 

Conditions

3rd

Party
Government
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Potential Cleanup Obligations

Investigation

Remediation

Post-remediation monitoring

Land use restrictions

Ongoing operation & maintenance

Financial assurance
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Logistical Cost Considerations

·Soil sampling
· Location 

· Timing

·Groundwater sampling
· Location of wells

· Repair and replacement of wells

· Removing or abandoning wells

·Indoor air sampling
· Where and when
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Remediation Cost Considerations
- Specific level of cleanup

- Who is responsible for government submittals

- Who chooses remediation option

- Who pays for what costs and unknowns

- Will land use restrictions be allowed as remediation

- How will remediation impact post -closing existing or 
future use of the property

- Are financial assurances required?

15



Post-RemediationMonitoring
·Define length of monitoring program

·Site access issues

·Sharing data and information

·Cooperation

·Post-closing use of property potential impacts on 
remediation outcomes

·Communications with government

·Impacts on financial agreements 
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Land Use Restrictions
·Agree on which restrictions may 

be allowed by the parties

·Who will pay for costs?

· A2 surveys

· Legal title work

· Subordination agreements

·What if remediation or land use 

restrictions not completed and 

property is sold again?
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Odds and Ends

·Operation and Maintenance

·Remediation systems

· Who pays for electric

· Equipment and structures

·Engineering controls

· Cap repair and maintenance

· Trees and green cover
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M&A Deal Notes
·Materiality (business vs. property)

·Private equity (short-term) vs. Strategic (long-term)

·Rise of R&W insurance deals = Back-half 
environmental provisions becoming lost art
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Complicating Factors

·Tenants/Leases

·Lender conditions

·Third party claims

·Government
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Issues to Parse Out
·Site access

·Obligation triggers

·Cleanup end points

·Notice requirements

·Information dissemination

·Agency communication parameters

·Cooperation requirements
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Anticipating Post-Closing Environmental Issues in 
Real Estate Deals:

Negotiation Strategies and 
Contractual Tools

22



Agenda

·Allocation and Management of Risks

·Contractual Considerations And Tools

·Techniques to Address Post-Closing Environmental 
Risks
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Preliminary Considerations for Negotiation
·Do necessary due diligence

· Identify as many issues as you 
can to avoid surprises 

·Understand the key players 
and their objectives

·Allocate risks appropriately
· Allocate based on knowledge of 

existing conditions at closing

·Outline Key Concerns
· Carve out specific environmental 

conditions
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Preliminary Considerations for Negotiation
·What are the parties 

relative rights pre- and 
post- closing?

·Who can recover monies 
(successors and assigns)?

·Define any terms?

·Length of indemnity 
period?

·Which costs covered?

·Which costs are NOT 
covered?
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Preliminary Considerations for Negotiation
·Understanding the terms

·Term sheets

·Definitions ɀAvoid ambiguous terms

·Representations and Warranties

·Limiting the scope of coverage 

·Indemnities

·Conditions to closing/ conditions precedent

·Other unique considerations
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Preliminary Considerations for Negotiation
Drafting: Use general or specific language to address 
post-closing concerns?

·Pros

· Avoid potential costly litigation

·-ÁÎÁÇÅ ÐÁÒÔÉÅÓȭ ÅØÐÅÃÔÁÔÉÏÎÓ

·Cons

· Could incur additional transactional costs in negotiation

· Could unknowingly exclude costs if provisions too specific
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Contractual Considerations

·Definitions are critical!!!

·ȰEnvironmental Laws ȱ
- Understand what is and is not included (agency guidance, 
directives, orders. future laws?) 

·Ȱ(ÁÚÁÒÄÏÕÓ 3ÕÂÓÔÁÎÃÅÓȱ
- Be careful if you only limit it to substances under CERCLA
- Petroleum and its by-products, PCBs, asbestos, lead paint, 
urea formaldehyde (building materials), mold, microbial 
matter, PFAS
- Also consider including solid waste, explosives, radioactive 
materials

28



Contractual Considerations

Definitions - Drafting Example

Ȱ(!:!2$/53 -!4%2)!,3ȱ SHALL MEAN (1) !.9 Ȱ(!:!2$/53 7!34%ȱ AS 
DEFINED BY THE RESOURCE CONSERVATION AND RECOVERY ACT OF 1976 942 
U.S.C. SECTION 6901 ET SEQ.), AS AMENDED FROM TIME TO TIME, AND 
REGULATIONS PROMULGATED THEREUNDER; (2) !.9 Ȱ(!:!2$/53 
35"34!.#%ȱ AS DEFINED THE COMPREHENSIVE ENVIRONMENTAL RESPONSE, 
COMPENSATION AND LIABILITY OF 1980 942 U.S.C. SECTION 9601 ET SEQ.), AS 
AMENDED FORM TIME TO TIME, AND ANY REGULATIONS PROMULGATED 
THEREUNDER AND ALL APPLICABLE STATE AND LOCAL LAWS, RULES, AND 
REGULATIONS RELATED TO HAZARDOUS SUBSTANCES NOW EXISTING OR 
HEREINAFTER ENACTED; (3) ANY TOXIC SUBSTANCE; (4) ANY EXPLOSIVE OR 
EXTREMELY DANGEROUS MATERIAL; (5) ASBESTOS; (6) POLYCHLORINATED 
BIPHENYL ; (7) RADON GAS; (8) LEAD BASED PAINT; (9) PETROLEUM 
PRODUCTS OR BY-PRODUCTS; (10) PER- OR POLYFLUOROALKYL SUBSTANCES; 
(11) ANY SUBSTANCE THE PRESENCE OF WHICH IS PROHIBITED BY ANY 
GOVERNMENTAL REQUIREMENTS; AND (12) ANY OTHER SUBSTANCE, MATERIAL 
OR WASTE FOR LIABILITY OR STANDARDS OF CONDUCT MAY BE IMPOSED 
UNDER ANY ENVIRONMENTAL LAW.
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Contractual Considerations
Key Points

·-ÁÔÅÒÉÁÌÉÔÙȡ ȰÌÉÔÔÌÅ Íȱ ÍÁÔÅÒÉÁÌ ÖÓȢ -!%Ⱦ-!#?

·Ȱ+ÎÏ×ÌÅÄÇÅȱ qualifiers?

·Scope of reps?
·Options include ɀ
· Contamination
· Compliance
· Toxic torts
· AROs/financial assurances
· Transaction-triggered laws
· Off-site waste disposal liabilities
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Contractual Considerations
·Ȱ4ÈÉÒÄ 0ÁÒÔÙ ÖÓ $ÉÒÅÃÔ #ÌÁÉÍÓȱ ɀthird party demand 

or can buyer or seller make direct claims to reimburse 
costs they incurred not at the request of third 
party/government requirement?

·Ȱ2ÅÌÅÁÓÅȱ ɀÈÏ× ÂÒÏÁÄ ÙÏÕ ÄÅÆÉÎÅ Á ȰÒÅÌÅÁÓÅȱ ÃÁÎ 
impact the scope of the indemnity
·ȰÓÐÉÌÌÉÎÇȟ ÌÅÁËÉÎÇȟ ÐÕÍÐÉÎÇȟ ÐÏÕÒÉÎÇȟ ÅÍÉÔÔÉÎÇȟ ÉÎÊÅÃÔÉÎÇȟ 
ÅÓÃÁÐÉÎÇ ÏÒ ÄÕÍÐÉÎÇȱ

·7ÈÁÔ ÁÂÏÕÔ ȰÍÉÇÒÁÔÉÏÎȱȩ 0ÏÔÅÎÔÉÁÌ ÏÒ ÔÈÒÅÁÔÅÎÅÄ 
releases included?
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Techniques to Limit Liability
·Disclosure Schedule

·Knowledge Qualifier

·Materiality Qualifier

·Specific Time 
Limitations

·Limitations on scope and 
locations

·Limitation on 
survivability

32



{ŜƭƭŜǊΩǎ DŜƴŜǊŀƭ tƻǎƛǘƛƻƴ 

·Wants specific and narrow definitions

·Will attempt to limit any representation and warranty by 
adding materiality and knowledge qualifiers

·Attempt to add a disclaimer of warranty that the property is 
ÂÅÉÎÇ ÓÏÌÄ Ȱ!3 )3ȱ

·Will want anti -dogkicking/anti -goldplating limitations

·Time and commercial limitations
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.ǳȅŜǊΩǎ DŜƴŜǊŀƭ tƻǎƛǘƛƻƴ 
·Typically wants broad definitions and reps/warranties

·No limitations or qualifiers is preferred ɀgood faith 
exceptions at least

·Will want any representation or warranty to be supported 
by an indemnity from the Seller

·Ȱ$ÏÌÌÁÒ ÏÎÅȟȱ ÕÎÃÁÐÐÅÄȟ ÌÏÎÇÅÒ ÓÕÒÖÉÖÁÌ ÐÅÒÉÏÄÓ
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Addressing Post-Closing Environmental 
Risks

Disclosure Schedules
·Detailed summaries or broad incorporation by reference?

Knowledge Qualifier
·Whose knowledge?

·7ÈÁÔ ÉÓ ȰËÎÏ×ÌÅÄÇÅȱ ɀactual or imputed?

·Specify a particular individual or impute knowledge to the company as 
a whole?

Specific time, scope or location
·)Ó ÔÈÅ ÓÃÏÐÅ ÌÉÍÉÔÅÄ ÂÙ ÔÉÍÅ ÐÅÒÉÏÄ ɉÉȢÅȢȟ ȰÍÙ ×ÁÔÃÈȟ ÙÏÕÒ ×ÁÔÃÈȱɊ

·Do you carve out certain types of liability or contamination?

·Do you carve out certain locations?

·Limitation on Survivability (e.g., 2 or 3 years after closing)
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Addressing Post-Closing Environmental 
Risks

Materiality Triggers

·Single event or in the aggregate

·What costs will be considered as part of materiality total?

·What if the parties do not agree on what conditions are 
material for purposes of triggering indemnity claims 
(scrapes, deductibles)?
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Addressing Post-Closing Environmental 
Risks

Ȱ!Ó )Óȱ #ÌÁÕÓÅÓ
·Purpose:  Used as a tool for Seller/Owner to shift liability to 

Buyer/Tenant

·Must be conspicuous in the agreements

·Limitations

·$ÏÅÓ ÎÏÔ ÐÒÅÃÌÕÄÅ "ÕÙÅÒȭÓ ÓÔÁÔÕÔÏÒÙ ÃÏÎÔÒÉÂÕÔÉÏÎ ÃÌÁÉÍÓ ÕÎÄÅÒ 
CERCLA

·Some courts may apportion CERCLA liability or allow claims of  
breach of implied representations/warranties
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Addressing Post-Closing Environmental 
Risks

Ȱ!Ó )Óȱ #ÌÁÕÓÅȾ2ÅÌÅÁÓÅ ɀDrafting Example

NOT WITHSTANDING ANYTHING TO THE CONTRARY, IT IS UNDERSTOOD AND AGREED THAT WITH 
RESPECT TO THE PHYSICAL AND ENVIRONMENTAL CONDITION OF THE PROPERTY, THE PROPERTY IS 
"%).' 3/,$ Ȱ!3 )3ȟȱ Ȱ7(%2% )3ȟȱ !.$ 35"*%#4 4/ !.9 %.6)2/.-%.4!, #/.$)4)/. 4(!4 -!9 
EXIST, WITHOUT ANY REPRESENTATION OR WARRANTY BY SELLER, EXPRESS OF IMPLIEDȣȢ

PURCHASER HEREBY EXPRESSLY ACKNOWLEDGES AND AGREES THAT (i) PURCHASER HAS 
THOROUGHLY INSPECTED AND EXAMINED THE PROPERTY TO THE EXTENT DEEMED NECESSARY 
BY PURCHASER IN ORDER FOR PURCHASER TO EVALUATE THE PURCHASE, AND (ii) PURCHASER IS 
RELYING SOLELY UPON INSPECTIONS, EXAMINATION, AND EVALUATION OF THE PROPERTY BY 
PURCHASER). 052#(!3).' 4(% 02/0%249 /. !3 Ȱ!3 )3ȟ Ȱ Ȱ7(%2% )3ȟȱ !.$ Ȱ7)4( !,, &!5,43ȱ 
"!3)3ȣȢ

PURCHASER HEREBY ASSUMES THE RISK THAT ENVIRONMENTAL CONDITIONS MAY EXIST ON THE 
PROPERTY AND HEREBY RELEASES SELLER OF AND FROM, AND AGREES TO HOLD HARMLESS AND 
INDEMNIFY SELLER FROM AND AGAINST ANY AND ALL CLAIMS, ACTIONS, DEMANDS, RIGHTS, 
DAMAGES, COSTS OR EXPENSES WHICH MIGHT ARISE OUT OF OR IN CONNECTION WITH THE 
0(93)#!, /2 %.6)2/.-%.4!, #/.$)4)/. /& 4(% 02/0%249ȣ 
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Addressing Post-Closing Environmental 
Risks

Release Provisions
·0ÕÒÐÏÓÅȡ  5ÓÅÄ ÂÙ 3ÅÌÌÅÒȾ/×ÎÅÒ ÔÏ ÓÈÉÆÔ ÌÉÁÂÉÌÉÔÙ ÔÏ "ÕÙÅÒȾ4ÅÎÁÎÔ ÉÎ ȰÁÓ 
ÉÓȱ ÄÅÁÌÓȢ  !ÌÓÏȟ ÓÅÒÖÅÓ ÁÓ Á ×ÁÉÖÅÒ ÁÎÄ ÐÏÔÅÎÔÉÁÌÌÙ ÐÒÅÖÅÎÔÓ ÃÏÍÅÂÁÃË 
claims

·Must be conspicuous in the agreements

·Limitations

·Cannot alter or change underlying CERCLA or cost recovery liability 
to the government (e.g., EPA or state)

·Can only be used to change who ultimately pays the response costs
· Mardan v. C.G.C Music, 804 F.2nd 1454 (9th Cir. 1986)
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Addressing Post-Closing Environmental 
Risks

On-Site or Offsite Disposal of Environmental 
Contaminants

·Both parties are liable under CERCLA for on -site disposal.

· Parties can contractually allocate responsibility, but joint and several 
liability remains as to the government.

·Buyer generally prefers broad representations that there has been no 
on-site disposal of, or contamination by hazardous materials or other 
pollutants  

·Seller typically prefers narrow representations that extend only to 
those substances or materials which constitute a violation of 
environmental law

40



Addressing Post-Closing Environmental 
Risks

On Site or Off -site Contamination Concerns
·Who is responsible ɀBuyer or Seller?

·For what?

üPre-closing contamination caused by Seller only?

· Presumptions and baselines

üOnly government ordered cleanup?

· Or anything required by laws or in excess of applicable 
standards?

üCleanup of soil and groundwater only? 

· Asbestos, lead paint, mold, drum removal, demolition
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Addressing Post-Closing Environmental 
Risks

Environmental Remediation Obligations
ÅWho controls communications with government for past 

contamination?

ÅWhat kind of cleanup?

Å Industrial/commercial versus residential?

ÅRisk-based cleanup standards?

· Use of institutional controls permitted? (e.g. site management plan, 
deed restrictions)? 

· Engineering controls (e.g., cap)?
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Addressing Post-Closing Environmental 
Risks

Indemnities
·Purpose:  Serves as a promise to safeguard against existing or future 

liabilities 

· It is only as good as the party providing the indemnity (indemnitor)

·(ÁÓ ÎÏ ÅÆÆÅÃÔ ÏÎ ÁÎ ÅÎÖÉÒÏÎÍÅÎÔÁÌ ÁÇÅÎÃÙȭÓ ÒÉÇÈÔÓ ÔÏ ÓÕÅ ÏÒ ÓÅÅË 
recovery

·Express Negligence Rule:

·)ÎÄÅÍÎÉÔÙ ÆÏÒ Á ÐÁÒÔÙȭÓ Ï×Î ÎÅÇÌÉÇÅÎÃÅ ÍÕÓÔ ÂÅ ÅØÐÒÅÓÓÌÙ ÓÐÅÌÌÅÄ ÏÕÔ ÉÎ ÔÈÅ 
agreement.  See e.g., Fina v. Arco,200 F.3d 266 (5th Cir. 2000)

·Drafting Considerations:

·One size does not fit all ɀTailor specifically for the deal

· Indicate the effective period and the trigger for the applicability
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Addressing Post-Closing Environmental 
Risks

Indemnities

·Default arrangement: 

ÁSeller indemnifies buyer for all pre-closing liabilities

ÁBuyer does not indemnify seller for all post-closing liabilities

·Because buyers can become liable for environmental costs upon 
purchase, the seller is usually asked to indemnify the buyer for 
liabilities that arise post-closing but are related to pre-closing events

·Buyers may be willing in some cases to assume environmental 
liabilities in return for a reduced purchase price or other consideration
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