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It’s All About RiskManagement
Two Primary Risks in Leases
• Personal Injury
– Premises Liability (Condition of Property)
– Negligence (Due to Activity)

• Property Damage

Contractual Allocation of Risk
• Who Protects Who?
– Protecting Party

– Protected Party
– How to Allocate?
– Indemnity
– Insurance
– Waivers of Claims/Rights of Recovery and Subrogation

What is an Indemnity?
A contractual agreement on the part of one party (the “indemnifyingor
protecting party”)
•

To accept the burden of a risk or liability that would otherwise be imposed
or may be imposed on another party to that contract (the “indemnified or
protected party”)

•

Either by the indemnified or protected party’s own actions or by the
actions of a third party

Different degrees of indemnity:
•

I agree to be liable for your bad acts (this is risk shifting)

•

I agree to hold you harmless and indemnify you for my bad acts (this is
accepting responsibility for one’s own actions)

•

I agree to indemnify you for my bad acts, even if you are also liable for
bad acts (this may also be risk shifting to the extent the applicable
common law might exonerate me from being responsible to you when you
were also negligent)

Insurance to Cover Specific Risks
Two Basic Types of Insurance Implicated in Commercial Leases
• Liability Insurance
– Commercial General Liability (CGL) Insurance (not comprehensive general
liability insurance or public liability insurance)

– Covers third party claims for accidents/occurrences on the property
• Property Insurance
– Basic Form
– Broad Form

– Special Causes of Loss (the best form)
– Covers property owner’s loss when its property is damaged (first party
coverage)

Standard Form Policies v. Manuscript Policies
• ISO (Insurance Services Office, Inc.) Forms v. Underwriter Changes
• Manuscript policies vary widely

Not All Indemnified Liabilities Are Insured
An indemnification against “any and all liabilities, costs, damages and
expenses arising out of
” is a blank check
An insurance policy is a contract between the insured and the insurance
company
‒ The terms of the insurance policy, including all exclusions, conditions and
definitions, determines scope of coverage provided
‒ The terms of the contract between the indemnifying (protecting) and
indemnified (protected) party (i.e., a Lease) does not determine what is
covered by the indemnifying (protecting) party’s insurance policy

A contractual indemnity that extends beyond what is covered by the
indemnifying (protecting) party’s insurance policy may bankrupt the
indemnifying (protecting) party

Liability Insurance
• Insured Parties
•

Named Insured – Party that maintains the policy

•

Additional Insured – Party added by endorsement as an “additional
insured” (e.g., a Landlord on a Tenant’s CGL policy)

• Covered Liabilities
•

Sums the insured becomes legally obligated to pay as damages because
of bodily injury or property damage covered by the policy, and

•

Costs to defend the insured or additional insured in a claim for damages

• Excluded Liabilities
•

Willful or intentional acts (those “expected or intended”)

•

Damage to the insured’s own property or property of others occupied by
the insured (e.g., the premises owned by the Landlord) or personal
property in the care, custody or control of the insured

•

Indemnification of the Landlord for damage caused by fire to the premises
rented to or occupied by a Tenant

Liability Insurance (con’t)
• Limits on Coverage Provided to AdditionalInsured
•

Amount is limited to what is required by the contract (i.e., the Lease)
between the named insured and the additional insured, or

•

The limits in the insurance policy, whichever is lower

• Limits of Liability
•

Per Occurrence – Maximum for a covered occurrence

•

Aggregate Limits – Maximum for all amounts during a specified period
(policy period) and for all properties covered by the policy

•

Per Location Limit – Maximum for all amounts during a specified period
(policy period) and for a specific covered property

• Insurance Company’s Rights of Recovery AgainstOthers
•

Once the insurance company pays a loss under the policy, the insured’s
rights to recover all or part of any payments made are transferred to the
insurance company – the right of subrogation

•

The insured must not do anything after a loss to impair those rights

Liability Insurance (con’t)
• Primary Coverage
•

Determines which policy will respond first to a loss

•

If a Tenant’s CGL policy is primary, the insurer will not be entitled to seek
contribution from the additional insured’s (i.e., Landlord’s) CGL policy
unless and until the Tenant’s CGL policy limits are exhausted

•

Must be provided by endorsement to the policy (e.g., ISO Form CG 20 01
04 13) – standard ISO CGL policy language states it is excess and not
primary

•

Language in a Lease stating the Tenant’s insurance coverage will be
primary is not sufficient

•

Insurance policy’s “other insurance” provision will control without an
endorsement

• Excess/Umbrella Policies
•

Should have same inception date, coverages and additional insureds as
primary policy (“following form”)

Property Insurance
• Covered Property
•

Real property and attached items (e.g., fixtures, mechanical equipment)

•

Business and personal property

• Causes of Loss
•

Special Causes of Loss

•

Add Flood (if applicable)

•

Add Loss of Business Income and Extra Expense (for Tenant)

•

Add Loss of Rental Value (for Landlord)

• Amount of Insurance
•

Replacement Cost – Best but must rebuild to receive full replacement cost

•

Actual Cash Value – Replacement Cost Less Depreciation

•

Avoid Coinsurance Penalty
–

Reduces recovery if property is underinsured

–

Obtain an Agreed Value Endorsement

–

Be wary of Blanket Policies

Coinsurance Penalty Example
Assumptions:
Property Value (at time of loss): $5,000,000
Coinsurance Percentage:
80%
Policy Limits:
$3,000,000
Loss:
$1,000,000
Deductible:
$10,000
Insurance Proceeds:
Step 1: Multiply value of Property by Co-Insurance
$5,000,000 x 80% = $4,000,000
Step 2: Divide Policy Limits by Amount in Step 1
$3,000,000 ÷ $4,000,000 = 75%
Step 3: Multiply Loss by percentage from Step 2
$1,000,000 x 75% = $750,000
Step 4: Subtract Deductible
$750,000 - $10,000 = $740,000 (remainder of loss $260,000 is not
covered by insurance

Property Insurance (con’t)
• What if the Tenant Carries the Property Insurance on the Building?
•

Landlord needs to be both the Loss Payee (see, e.g., ISO Form CP 12 06
07) and an Additional (Named) Insured

•

Without proper endorsements:
– Landlord will not be provided with notice of cancellation or non-renewal

– Landlord will not have the right to keep the policy in effect if the Tenant
defaults
– Proceeds will be paid to the Tenant (unless Landlord has a Mortgagee)
•

Best for Landlord to maintain property insurance and bill Tenant for
premiums
– Avoids problems noted above
– Places Landlord in position to control adjustment of loss with the
insurance company (subject to the rights of any Landlord Mortgagee)

•

May depend on relative bargaining power of Landlord and Tenant

Waiver of Claims and Subrogation
• Why Are They Important?
•

Landlord’s property or CGL insurer can sue Tenant to recover amounts paid
to Landlord to cover bodily injury or property damage caused by Tenant,
unless Landlord has waived its right to assert claims against Tenant for such
injury or damage

•

Tenant’s personal property or CGL insurer can sue Landlord to recover
amounts paid to Tenant to cover injury or damage caused by Landlord,
unless Tenant has waived its claims against Landlord for such injury or
damage

•

These rights of the insurer are called “rights of subrogation” or in the latest
ISO Form property and CGL policies “rights of recovery”

• In ISO Form property and CGL policies, these waivers by the insured
will waive the insurer’s right of recovery (i.e., right of subrogation)
against the responsible party
•

But only if the waivers are in advance of an insured loss

•

Exception: Landlord’s waiver as against a Tenant can be after the loss in
ISO form Property Policies

Beware of Limitations on Waivers of
Subrogation in Some States
Continental Casualty Co. v. Equity Industrial Maple Heights, LLC, No. 1:16
CV 453 (N.D. Ohio May 19, 2016)
•

Court denied Landlord’s motion to dismiss a complaint filed by Tenant’s insurance
company seeking recovery of $55 million for damage to Tenant’s property stored in
Landlord’s warehouse

•

Complaint alleged Landlord breached its obligation under the Lease to maintain the
sprinkler mains within the building and was negligent, grossly negligent or engaged in
wanton and careless conduct when the compressed air component of the building’s
fire suppression system had an inadequate water supply and was unable to control a
fire, which led to extensive damage

•

Landlord argued the suit was barred by the waiver of subrogation provision in the
Lease, but court acknowledged under Ohio law waivers of subrogation do not apply
with respect to gross negligence or reckless conduct, citing Ohio Casualty. Ins. Co. v.
D & J Distrib. & Mfg. Inc., 2009 Ohio 3806, 2009 WL 2356849 (Ohio App., 7/31/2009)

•

As a result, it was too early to allow a dismissal when Tenant’s insurance company
alleged Landlord’s conduct was grossly negligent or wanton and careless.

What if the Lease is Silent on Waivers?
The Common Law WillApply
• Courts Take Three Different Approaches underthe Common Law
– Majority Common Law Rule – No subrogation by Landlord’s insurer against
negligent Tenant; Tenant is an implied insured under Landlord’s property insurance
policy (“Sutton’s Rule”)
– Minority Common Law Rule – Landlord’s insurer is entitled to recover loss from
negligent Tenant, absent an agreement to the contrary in the Lease
– Case-By-Case Approach – Court ascertains intent of the parties to the Lease
based on “the lease as a whole, the reasonable expectations of the parties and the
principles of equity and good conscience”

• The Approaches Vary by State
•

Connecticut, Michigan and Oklahoma are Majority Rule States

•

New Jersey, New York and Texas are Minority Rule States

•

California, Florida, Illinois, Indiana, Ohio and Oregon are Case-By-Case
States

• Litigation is Expensive, Time-Consuming and Unpredictable

Beware of Non-ISO Form “Manuscript”
Policies
These policies may not automatically include a waiver of the right of
subrogation or waiver of the right of recovery
‒ It is sometimes difficult to obtain copies of policies to confirm contents
‒ Certificates of Insurance or Evidence of Insurance forms commonly used
(ACORD Forms) cannot be relied upon as evidence of insurance

‒ What to do?
‒ Request an endorsement waiving the insurer’s right to seek recovery
against Additional Insured to CGL policies
‒ Request copy of Declarations Page to insurance policies to confirm form
numbers included and request copies of forms if non-ISO forms
‒ Request copies of Additional Insured Endorsement to CGL policy to
confirm form and review language

Language in Lease should obligate party carrying insurance to have
insurance policies properly endorsed to include the waiver and produce a
copy of the endorsements to the policies for review

Uncertainty of Case Law (or Certainty) Means
Drafting is Key
• What’s Fair to One is Fair to the Other
– Tenants in multi-tenant buildings or shopping centers are not in control of the
common areas
– Tenants should not be responsible for the negligent acts of their Landlords

– Landlords should not be responsible for the negligent acts of their own Tenants that
cause injury or damage to the persons or property of third parties or invitees,
regardless of where those negligent acts occur

• Who Can or Should Insure the Risk?
– Tenants cannot insure the Landlord’s property without procuring property insurance;
if the Landlord already has property insurance, the parties would be “double
insuring” the Building, yet both policies will deny double coverage
– Tenants can obtain property insurance coverage for tenant improvements and
betterments (even if owned by the Landlord), but where the Tenant is not the original
tenant occupying the premises, the line between what is covered by the Landlord’s
property insurance policy and what are the Tenant’s improvements and betterments
can be fuzzy
– Landlords cannot insure a Tenant’s personal property – it is not owned by the
Landlord

Watch Out for Statutory Prohibitions
An Overly Broad Indemnity Can Void an Entire Indemnity Provision
• Economy Mechanical Industries, Inc. v. T. J. Higgins Co., 689 N.E.2d 199,
294 Ill. App. 3d 150, 228 Ill. Dec. 327 (1st Dist. App. 1997)
– Under Illinois Landlord and Tenant Act, 765 ILCS 705/1(a), a Landlord is prohibited
from being exculpated for its own negligence or that of its agents, servants or
employees, which was interpreted to include indemnification*
– Landlord sued the Tenant to recover amounts the Landlord had paid as worker’s
compensation to one of the Landlord’s employees who was injured while on the
premises leased to the Tenant

– Entire Lease clause that was written so broadly as to include indemnification for the
Landlord’s own negligence was void, which meant no recovery regardless of whether
the Landlord or the Tenant’s negligent acts had caused the employee’s injury
*Note: Waivers of the right of recovery for damage to property caused by a Landlord in
a commercial lease is permitted under 765 ILCS 705/1(b)

*Note also: Texas imposes anti-Landlord indemnity rule by case law not by statute, but
Landlord may be indemnified for its own negligence if certain “fair notice” requirements
are met (requires compliance with “express negligence doctrine” and “conspicuousness”
requirement)

“Other Insurance” Policy Provisions
Insurance Policy Provisions Control Coverage Not Lease Provisions
•

Travelers Lloyds Insurance Co. v. Pacific Employers Insurance Co., 602
F.3d 677 (5th Cir. 2010)
‒

Landlord’s CGL insurer settled injured store patron’s state court negligence action,
insurer sought declaratory judgment that Tenant’s CGL insurer was required to defend
and indemnify Landlord in underlying action

‒

Even if Lease provision requiring a Tenant to indemnify and hold its Landlord
harmless from and against any and all claims and actions was void under Texas
common law, obligation to name another party as an additional insured is valid and
enforceable

‒

Lease permitted Tenant (Best Buy) to self-insure its obligation to provide $5 million of
CGL insurance, but allowing the Tenant to self-insure did not render the “excess” CGL
policy obtained by Tenant on which Landlord was an additional insured an excess
insurance policy

‒

Because “other insurance” clauses of both the Tenant’s and the Landlord’s policies
could be construed to conflict with each other, both insurers were required to share in
the costs of the underlying litigation and each insurer was to share equally in the cost
to defend and settle all claims

What About the “Self-Insured” Tenant?
• Self-Insured Retentions v. Self Insurance
•

Risk retention device

•

Common among large commercial businesses and public entities

•

“Self-Insurance” is sometimes used to include any or all of the following:

•

–

No insurance and the indemnified party (Landlord) must rely on contractual
indemnity from its Tenant – should be financial statement tests imposed which if
not met impose an obligation to procure insurance

–

A self-insured retention that is akin to a policy deductible, but unlike a deductible,
the insured is a monetary amount or percentage of loss that must be met before
the insurance company is obligated to pay any losses or defense costs under the
policy

–

A self-insurance program administered by an affiliate of the insured (or a pool of
similar insureds) that functions similar to an insurance policy

Additional provisions are required in the lease to address coverage for
Landlord’s mortgagee, disposition of “proceeds”, need for rent loss or
business income and extra expense coverage/rent loss coverage,
replacement cost coverage

Drafting Tips
• Clear and Consistent Language
• Mutuality
• Requirements to Maintain Insurance
– Property Insurance
– Commercial General Liability (ISO Form)
– Workers Compensation (no subrogation allowed)
– Automobile Liability

• Waivers of Claims as to Which Persons?
•

Releases Extending Beyond Landlord and Tenant

• Exclude Willful Misconduct
• Waivers of Claims as to Which Insurance?
•

Property Insurance (ISO Forms)

•

Liability (CGL) Insurance

•

Other Insurance?

Importance of Insurance Policies and
Indemnification Provisions Working Together
• Uninsured Landlord Held Liable for Injury in Common Areas of
Shopping Center Caused by Negligence of Tenant’sEmployee
•

Sears, Roebuck and Co. v. Charwil Associates Ltd. Partnership, 864 N.E.2d 869,
371 Ill.App.3d 1071 (1st Dist. 2007), and Sears, Roebuck and Co. v. Charwil
Associates Ltd. Partnership, 793 N.E.2d 736, 342 Ill.App.3d 167 (1st Dist. 2003)
– Prior to filing the case against the Landlord (Charwil Associates), Sears was sued by
a customer who had been severely injured when she was struck by another
customer’s vehicle being backed out of a Sears automotive service bay by a Sears’
employee
– Sears settled the case for $17,250,000 and then sued the Landlord of the shopping
center under the Lease indemnity provision which made Landlord responsible to
indemnify Sears “from all liability from any and all damages, claims or demands that
may arise from or be occasioned by the condition, use or occupancy of all Common
Areas on the [Shopping Center] by the customers, invitees, licensees and
employees of Landlord, Tenant . . . .”
– The Landlord had procured a CGL insurance policy with limits of $1 million for each
occurrence and $2 million in the aggregate naming Sears as an insured and a $25
million excess policy from a different insurer as required by the Lease

•

Sears, Roebuck and Co. v. Charwil Associates Ltd. Partnership (con’t)
‒ Injury to pedestrian was not covered by Landlord’s CGL policy because of
the exclusion in the policy for “Bodily injury’ . . . arising out of the
ownership, maintenance, use or entrustment to others of any . . . auto . . .
owned or operated by or rented to loaned to any insured”

‒ Injury to pedestrian was not covered by Landlord’s non-owned auto
insurance either because that policy covered only use by Landlord or its
agents or employees
‒ However, while Landlord breached its obligation to procure insurance for
the benefit of Sears that would cover the claim by the pedestrian, Sears
was entitled to recover only $2 million of the amount it was obligated to
pay pedestrian
‒ Why? Because Landlord’s obligation to insure its indemnity obligation
under the Lease was limited by the language of the Lease to $2 million for
each person
•

Result: Landlord had an uninsured liability to its Tenant for $2 million

Importance of Conforming Obligation to Insure
to Coverage Under Insurance Policy
Tenant Breached Lease Obligation to Procure Insurance Covering Landlord’s Acts
or Omissions
• Clarendon America Ins. Co. v. Prime Group Realty Services, Inc., 907
N.E.2d 6, 389 Ill. App. 3d 724 (1st Dist. App. 2009)
– Insurance company agreed to defend Landlord under a reservation of rights arguing
Landlord would not be covered by Tenant’s CGL policy despite Lease language
stating losses would be paid “notwithstanding any act or negligence of Tenant or
Landlord” for injury to employee of Tenant suffered on roof of building while repairing
a portion of the building’s HVAC system if injuries were the result of Landlord’s
negligence
– Why? Because Additional Insured endorsement excluded coverage for an additional
insured for the additional insured’s own negligence
– However, while Tenant had satisfied its obligation to procure insurance for the
premises as defined in the Lease, which included areas within the building
specifically identified on an Exhibit to the Lease and did not include the roof, it
breached its obligation under Lease to procure insurance covering Landlord’s own
negligence, which was enforceable even if an agreement to indemnify Landlord
against its own negligence would not have been enforceable

Definition of Premises Can Determine Liability
and Insurance Coverage

Common Areas v. Premises

• Minges Creek, L.L.C. v. Royal Ins. Co., 442 F.3d 953 (6th Cir. 2006)
‒

Leased premises as defined in the Lease and shown on the site plan were limited to the
interior of the store and did not include exterior walls, roof or surrounding land

‒

Landlord’s insurer for common areas unsuccessfully attempted to obtain reimbursement
from Tenant’s insurer for leased premises for amounts paid to customer of Tenant injured
when she slipped and fell on ice while walking on a sidewalk to her car after leaving
Tenant’s store

‒

Proper insurance company to defend and indemnify Landlord for Tenant’s customer’s
injuries that occurred in the common areas was the insurer of the common areas

• Union Realty Co., Ltd. v. Family Dollar Stores of Tenn., 255 S.W.3d 586 (Tenn.
Ct. App. 2007)
– Tenant did not breach obligation to procure insurance coverage naming Landlord as
additional insured even though occurrence was inside Tenant’s premises (claim on behalf
of Tenant’s employee killed in a criminal assault)
– Claim was based on Landlord’s acts or omissions in common areas under control of
Landlord (failing to take proper security measures) and Lease did not obligate Tenant to
procure insurance covering Landlord’s negligence in common areas

Problems in Drafting
Attempts by Landlords to Shift Burden of Liability for Landlord’s
Negligence to Tenant
• Whitledge v. Klein, 810 N.E.2d 303, 348 Ill. App. 3d 1059, 284 Ill. Dec. 650
(Ill. App. Ct. 2004)
– Residential apartment Lease provision exculpating the Landlord from liability for
damage to Tenant’s personal property and advising Tenant to obtain renter’s
insurance was unenforceable when damage to multiple apartments was allegedly
caused by Landlord's own negligence in maintaining fireplace within unit from which
fire spread to multiple tenant units
– Lease provision also did not bar subrogation action by Tenant’s insurance company

• Apartment/residential Leases are often treated differently than commercial
Leases when it comes to waivers of rights of recovery and subrogation if the
Lease is silent
• Whitledge case did not address whether provision might have been
enforceable had the Lease in question included a specific waiver of the right
of recovery or required Tenant’s renter’s insurance to include a waiver of the
right of recovery on the part of the insurance company against Landlord

Problems in Drafting (con’t)
Similar Difficulties to Those in Residential Apartment Leases May Also
Exist under Commercial Leases Where Landlord Attempts to Shift
Liability for Landlord’s Own Negligence to Tenant or Tenant’s Insurance
• May no longer be effective under certain Additional Insured endorsements
under which Landlord is named as an Additional Insured under Tenant’s CGL
policy
– Many of the ISO Additional Insured Endorsement Forms today specifically cover only
acts or omissions of the insured or acts or omissions of those acting on behalf of the
insured (e.g., ISO Forms CG 20 10 04 13; CG 20 33 04 13; CG 20 38 04 13)
– Others provide “premises liability” coverage for the Additional Insured – they cover
“liability arising out of the ownership, maintenance or use of that part of the premises
leased to you” (e.g., ISO Form CG 20 11 04 13 specifically for managers or lessors
of premises), subject to certain exclusions and limitations, including:
• Limited to lesser of amount required under the Lease or available under the
insurance policy
• Coverage must be permitted by law and will not be broader than is required under
the Lease

Issues to Address in Drafting
Waiver of Claims as to “Available Insurance” v. “Collected Proceeds”
• Available Insurance Proceeds – what if the party obligated to procure
the insurance does not procure required insurance?
•

Waiver should extend to insurance proceeds collected or which could
have been collected had the required coverage been procured by the
party obligated to procure the insurance, but leaves indemnifying
(protecting party) potentially exposed for amounts in excess of amounts
collected

•

Waiver of right to recover should also extend to actual amount of
insurance available if greater than limits required to be carried under the
Lease, otherwise negligent party is potentially exposed to claim by
insurance carrier for amounts in excess of limits required to be carried by
insured if loss paid by insurance company exceeds those limits

• Address Deductibles Under Property Policies
•

Should party causing loss reimburse other party for property insurance
deductible if it causes loss?

•

Should amount of property insurance deductibles be limited?

More Issues to Address in Drafting
Waiver of Claims v. Return of Premises
‒ Be sure surrender of premises clause in Lease is consistent with waiver of
claims
‒ Except out of obligation to return the premises in the condition at the time of
lease any losses by fire or other perils covered or required to be covered by
Landlord’s property insurance policy
‒ If not, this obligation will conflict with the waiver of claims/waiver of the right
of recovery and Tenant may be liable after the Lease expires for a loss for
which it is not insured

Waiver of Recovery v. Excluding Damage Caused by Negligence of Tenant
‒

‒

Releases excluding claims for damage caused by Tenant’s gross negligence
(or even ordinary negligence) may result in a claim for recovery by
Landlord’s insurer against Tenant that will not be insured and may be forced
into bankruptcy
Zurich American Ins. Co. v. Puccini, LLC d/b/a 5 Napkin Burger, 2019
WL 454222 (Fla. App. 2019) (applied case-by-case approach where lease
was silent as to right of Landlord’s insurer to exercise subrogation rights
against restaurant Tenant that started fire; allowed subrogation claim to
proceed)

More Issues in Drafting
Abatement of Rent in the Event of an Insured Loss (Covered Cause of Loss)
• If Tenant carries Loss of Business Income coverage, rent need not abate
•
•

Landlord will not be able to recover under Loss of Rental Value
Tenant should have claim for unabated rent as a “continuing normal
operating expense”

• If Landlord carries Loss of Rental Value coverage, rent should abate
following an insured loss
•

•

If not, and Tenant fails to pay rent (because it does not carry Loss of
Business Income coverage or is otherwise unable to pay), Landlord will not
be entitled to recover under its Loss of Rental Value coverage
Do not specify rent will not abate if Tenant caused the loss – if Tenant fails to
pay rent, Landlord will not be entitled to recover under its Loss of Rental
Value coverage

• Who Should Carry?
•
•
•

Landlord may prefer to carry, particularly if it can charge cost back to
Tenant, as it will control recovery
If Tenant insures Building and Landlord does not carry blanket property
policy, Landlord will not be able to obtain Loss of Rental Value insurance
Address period of restoration – extended period is prudent

Questions?

Thank You

