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Quick CERCLA BASICS
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Potentially Responsible Parties –
Section 107(a)
• Current owners and operators of a facility
• Prior owners and operators of a facility at the
time of disposal
• Generator/Arrangers (arrange for disposal)
• Transporters
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Elements of Liability
• Release or threatened release
• of a hazardous substance

• from a facility into the environment
• causing the incurrence of response costs
• National Contingency Plan burden of proof
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Joint and Several Liability
• Established judicially

• Based on the Restatement
(Second) of Torts
• Indivisibility of harm tends
to be presumed
• Divisibility is a defense
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Joint and Several
Liability
• Based on the Restatement
(Second) of Torts Section
433A

• Harm apportioned where:
− there are distinct harms, or

− there is a reasonable basis for
determining the contribution of
each cause to a single harm

• Damages for any other harm
cannot be apportioned
among two or more causes.
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Burlington Northern & Santa Fe Railway v.
United States, 556 U.S. 599 (2009)
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Background Facts
• Brown & Bryant – pesticide formulator and
chemical distributor in Arvin, CA
• Groundwater plumes and soil contamination
• Pesticides, primarily Dinoseb (weed killer)
and D-D (1,2-DCP) are main

groundwater contaminants
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Potentially Responsible Parties
• Brown and Bryant - Owner/Operator – 3.8 acre
site - Largely responsible for contamination
• Defunct - Very big orphan share

• Shell – Alleged Arranger- spills during
transfer of pesticides from tanker trucks
• Burlington Northern – Owner .9 acre –
adjacent property B&B leased to expand
operations
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Supreme Court Decision
• Arranger liability – Shell not
liable for spills occurring
during transfer of useful
product
• Divisibility – Affirmed
divisibility defense to a
107(a) claim based on
Section 433A of the
Restatement (Second) of
Torts
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District Court
• 185 page decision – court
made over 500 findings –
Very detailed record

• Over 50 findings addressing
flow of surface water and
groundwater; 50 more on
handling of waste; many on
transport of spilled pesticides
and migration to groundwater
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Facts Supporting
Apportionment for the
Railroads
•
•

•

Geographic: Railroads owned .9
of the total 4.7 acres (19 percent)
Duration of Operations:
Railroads leased their parcel to
B&B for 13 of the 29 years of
operations (45 percent)
Volume and Type of
Contaminant: Railroad parcel did
not have D-D contamination – only
Nemagon (DBCP) and Dinoseb,
contributing two thirds of the total
Site contamination(66 percent) and
less than 10% of the volume
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District Court
• Affirmed law on divisibility – still factually
based and difficult to prove
• Court found a single harm
• The math was sua sponte
• Railroads: 6% contribution rounded up to 9%
to include a 50% error rate
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Struggling with Strict, Joint &
Several Liability
“The concept that a passive owner of
a contiguous parcel, not representing
more than 19% . . . Of the site,
operated less than 44% of the time,
where substantially smaller volumes
of hazardous substance releases
occurred, should be strictly liable for
the entire site remediation, because
no other responsible party is
judgment-worthy, takes strict liability
beyond any rational limit”
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Why Appeal?

•

District Court decision conclusions of law supported a
government appeal
−

“Where there is indivisible harm, courts refuse to make an
arbitrary apportionment for its own sake”
− “Equitable considerations play no role in the apportionment
analysis”
− “If they are in doubt, district courts should not
settle on a compromise amount that they think
best approximates the relative responsibility
of the parties”
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On Appeal
•

Ninth Circuit: Record did
not establish a
“reasonable basis” for
apportionment

•

SCOTUS: Reversed and
reinstated the District
Court’s apportionment
ruling with respect to
the railroads
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Divisibility After Burlington
Northern
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Before Burlington Northern
• High burden for defendants

• Responsible parties rarely escape joint and several
liability
• Where wastes of varying (and unknown) degrees of
toxicity and migratory potential commingle, it
simply is impossible to determine the amount of
environmental harm caused by each party (O’Neil v.
Picillo)

23

After Burlington Northern
• High burden for defendants

• Responsible parties rarely escape joint and several
liability
• Where wastes of varying (and unknown) degrees of
toxicity and migratory potential commingle, it
simply is impossible to determine the amount of
environmental harm caused by each party (O’Neil v.
Picillo)
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After Burlington Northern
• Some say it may be easier now to establish a
reasonable basis for divisibility
• Impact of Orphan Shares
• Equitable apportionment can
have more success – allocation

may be easier than asserting the
divisibility defense
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A Couple Last Points
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Key Messages
• Burlington Northern didn’t change the legal
landscape
• Joint and several liability is a difficult burden
but not mandated in every case

• Best facts make it easy for a court to
understand the division
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CERCLA SECTION 113:
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CERCLA SECTION 113(f) – CONTRIBUTION CLAIMS

• CERCLA provides two “clearly distinct” remedies for parties seeking to recover response costs:
• Section 107(a) cost recovery claims; and

• Section 113(f) contribution claims.
• Section 113(f) contribution claims are only available after a statutory trigger:
• During or following any civil action under Section 106 or Section 107(a); or
• Resolution of liability to the U.S. or a State in an administrative or judicially approved
settlement.
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CERCLA SECTION 113(f) – EQUITABLE ALLOCATION

• “In resolving contribution claims, the court may allocate response costs
among liable parties using such equitable factors as the court determines are
appropriate.” 42 U.S.C. § 9613(f)(1).
• Parties sued under Section 107(a) often file Section 113(f) contribution
counterclaims in an effort to blunt the joint and several liability of Section
107(a) and force an equitable allocation.
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GORE FACTORS

• Al Gore proposed an amendment to the original Superfund legislation to lay
out equitable factors for courts’ use in allocating liability.

• The amendment was not included in the final Superfund legislation.
• But the equitable factors set forth in the amendment have been adopted by
courts as useful, nonexclusive factors to consider in allocating liability
pursuant to Section 113(f), and are known as the Gore Factors.
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GORE FACTORS

• The Gore Factors are:
• The ability of the parties to demonstrate that their contribution to a discharge, release
or disposal of a hazardous waste can be distinguished.
• The amount of the hazardous waste involved.
• The degree of toxicity of the hazardous waste involved.
• The degree of involvement by the parties in the generation, transportation, treatment,
storage or disposal of hazardous waste.
• The degree of care exercised by the parties with respect to the hazardous waste
concerned, taking into account the characteristics of such hazardous waste.

• The degree of cooperation by the parties with federal, state or local officials to prevent
any harm to the public health or the environment.
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THE GORE FACTORS IN PRACTICE

• Factor No. 1: The ability of the parties to demonstrate that their contribution to
a discharge, release or disposal of a hazardous waste can be distinguished.
• Central Maine Power, Co. v. F.J. O’Connor Co. involved a Site
contaminated with PCBs and lead. 838 F. Supp. 641 (D. Maine 1993).
• The court refused to place much weight on this Gore factor, despite the fact
that one arranger appeared to have sent a higher volume of hazardous
waste to the Site, assigning shares of 46.5% and 41% respectively to the
two arrangers.
• But one arranger demonstrated that it did not transport lead to the Site, so
the court held that party was not responsible for future cleanup costs
attributable to lead contamination.
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THE GORE FACTORS IN PRACTICE

• Factor No. 2: The amount of the hazardous waste involved.
• The amount of hazardous waste generated at a given site is an inexact
science. Courts may be faced with proposed allocations that do not have
matching hazardous waste generation figures.
• In Exxon Mobil Corp. v. United States, Exxon proposed a “productionbased model,” while the United States proposed a “time-on-the-risk model.”
335 F. Supp. 3d 889 (S.D. Tex. 2018). In this instance, the court informed
the parties it was selecting the “production-based model,” but deferred
issuing allocation percentages until after a bench trial.
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THE GORE FACTORS IN PRACTICE

• Factor No. 3: The degree of toxicity of the hazardous waste involved.
• Courts have opined that this factor is most relevant when there are two
types of discharges at a site with two distinct actors, and one discharge is
more toxic than the other. See, e.g., Gavora, Inc. v. City of Fairbanks,
2017 WL 3161626, at *8 (D. Alaska July 25, 2017).
• In AlliedSignal, Inc. v. Amcast International Corp., the court noted that the
plaintiff’s waste was far more toxic than the defendant’s, which in turn made
a per capita allocation of responsibility inequitable. 177 F. Supp. 2d 713
(S.D. Ohio 2001).
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THE GORE FACTORS IN PRACTICE

• Factor No. 4: The degree of involvement by the parties in the generation,
transportation, treatment, storage or disposal of hazardous waste.
• The court may analyze each party’s role in the activity that led to the contamination,
which may result in parties that never had operational control over any of the waste
being responsible for a portion of the costs.
• El Paso Natural Gas Co., LLC v. United States, 390 F. Supp. 3d 1025 (D. Ariz. 2019):
– 5% allocated to the United States under this factor due to trust ownership of the
land and approval of permits and leases associated with the uranium mining that
led to the contamination.
– Additional 25% allocated to the United States under this factor due to creating the
conditions and market that led to uranium mining (Cold War) and for its limited
exploration at the mine sites.

36

THE GORE FACTORS IN PRACTICE

• Factor No. 5: The degree of care exercised by the parties with respect to the
hazardous waste concerned, taking into account the characteristics of such
hazardous waste.
• Courts will take into account prevailing environmental standards at the time of the
release.

• TDY Holdings, LLC v. United States:
– District court found government contractor solely responsible for costs associated
with chromium and chlorinated solvent contamination because it failed to maintain
a safe and clean working environment. 122 F. Supp. 3d 998 (S.D. Cal. 2015).
– Appellate court reversed and remanded, in part because district court’s factual
finding that government contractor complied with prevailing environmental
standards at that time and modified its practices to comply with new environmental
regulations undercut the decision to allocate 100% of response costs to the
government contractor and 0% to the government. 885 F.3d 1142 (9th Cir. 2018).
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THE GORE FACTORS IN PRACTICE

• Factor No. 6: The degree of cooperation by the parties with federal, state or
local officials to prevent any harm to the public health or the environment.
• Cooperation can be a strong factor in favor of a lower allocation:
– In New York v. Westwood-Squibb Pharmaceutical Co., Inc., the court contrasted
one defendant’s cooperation with regulatory authorities as soon as contamination
was discovered with another’s refusal to participate. 2004 WL 1570261 (W.D.N.Y.
May 25, 2004).
• But not always:
– In Halliburton Energy Services, Inc. v. NL Industries, the court indicated that a
defendant’s lack of voluntary participation was not a strong factor in allocating
responsibility because the defendant did not itself participate in the activities
necessitating the cleanup, believed itself indemnified for any potential liability, and
was not asked by authorities to participate. 648 F. Supp. 2d. 840 (S.D. Tex. 2009).
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TORRES FACTORS

• The Torres Factors were derived from United States v. Davis, a 1998 District
of Rhode Island case decided by Judge Ernest Torres.
• Judge Torres divided the “critical factors” into four categories:
• The extent to which cleanup costs are attributable to wastes for which a
party is responsible.
• The party’s level of culpability.
• The degree to which the party benefitted from disposal of the waste.
• The party’s ability to pay its share of the cost.
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THE TORRES FACTORS IN PRACTICE

• Torres Factor No. 1: The extent to which cleanup costs are attributable to
wastes for which a party is responsible.
• Courts may analyze the cost of the remedy to address each contaminant
and the parties responsible for that contaminant. This may be based on
detailed models provided by the parties.

• For example, in New York v. Solvent Chemical Co., Inc., the court analyzed
competing models that laid out the parties’ responsibility for contamination
and the remedies necessary to cleanup the contamination when
determining the allocation of costs. 685 F. Supp. 2d 357 (W.D.N.Y 2018),
rev’d on other grounds, 664 F. 3d 22 (2d Cir. 2011).
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THE TORRES FACTORS IN PRACTICE

• Torres Factor No. 2: The party’s level of culpability.
• Courts will evaluate a party's responsibility for proper disposition of the
waste, its awareness of the potential harm, the degree of care it exercised
in order to avert the harm, and its willingness to accept responsibility for
remediating the harm.
• In Davis, the case that established the Torres Factors, the court found that
the generators were the most responsible for the waste, followed by the
owner/operator of the site. The transporters were also culpable, though to
a lesser degree, because they knew the characteristics of the waste and
the method of disposition. 31 F. Supp. 2d 45 (D.R.I. 1998).
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THE TORRES FACTORS IN PRACTICE

• Torres Factor No. 3: The degree to which the party benefitted from disposal
of the waste.
• Courts view parties who benefit from the disposal of waste as having greater
responsibility for mitigating its adverse effects. This may extend beyond directly
profiting off of the activity that caused the contamination.

• Lockheed Martin Corporation v. United States, 35 F. Supp. 3d 92 (D.D.C. 2014):
– Government and government contractor held to have equally benefitted.

– Government received rockets supporting major Cold War programs.
– Government contractor received payment, and although it did not generate large
profits, it gained an important foothold in the rocket propulsion field.
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THE TORRES FACTORS IN PRACTICE

• Torres Factor No. 4: The party’s ability to pay its share of the cost.
• Courts are incentivized to allocate responsibility in a manner that preserves
a party’s ability to pay, with its excess share equitably allocated among the
other parties.

• In Davis, only sparse evidence was presented that EPA had placed a lien
on one party’s property and that several other parties were no longer in
operation.
• The court stated that “the most that can be inferred is that UTC and the
generator defendants have a much greater ability to pay response costs
than do the other defendants.”
• The court refused to treat the other defendants’ shares as orphan shares,
finding insufficient evidence that they were insolvent.
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GORE AND TORRES FACTORS – OVERLAP

• The Gore and Torres Factors are not mutually exclusive.
• The Torres Factors take a categorical approach, creating categories which
many of the more-specific Gore Factors may fall within.
• For example, the Torres Factor regarding culpability is very similar to the Gore
Factors regarding the party’s involvement in causing the contamination and
whether a party’s release can be distinguished.
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GORE AND TORRES FACTORS – NOT EXHAUSTIVE

• Courts are in no way limited only to the Gore and/or Torres Factors.
• “Congress intended to grant the district courts significant flexibility in
determining equitable allocations of response costs, without requiring the
courts to prioritize, much less consider, any specific factor.” Beazer East, Inc.
v. Mead Corp., 412 F.3d 429, 446 (3d Cir. 2005).
• Section 113(f) gives courts discretion to use any equitable factor that the court
deems appropriate.
• Many courts consider some or all of the Gore and Torres Factors, as well as
additional factors relevant to the specific facts before them.
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DIVISIBILITY AND APPORTIONMENT v. EQUITABLE ALLOCATION

• Divisibility is a defense to joint and several liability under Section 107(a).
• If a party can show that the costs attributable to its actions can be
apportioned, it may limit its liability.
• The burden is on the defendant to prove that: (1) the harm is capable of
apportionment; and (2) a reasonable basis for apportionment exists.
• Divisibility is not usually a term associated with equitable allocation under
Section 113(f).
• In actions seeking contribution, the burden is initially placed on the plaintiff
to establish the defendant's equitable share of response costs.
• Defendants seeking a smaller equitable share must then prove facts in
support.
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DIVISIBILITY AND APPORTIONMENT v. EQUITABLE ALLOCATION

• The concept of divisibility does bear a resemblance to the first Gore and
Torres Factors.
• Gore Factor 1: The ability of the parties to demonstrate that their
contribution to a discharge, release or disposal of a hazardous waste can
be distinguished.
• Torres Factor 1: The extent to which cleanup costs are attributable to
wastes for which a party is responsible.
• Similar facts may be relevant to divisibility arguments and arguments under
the first Gore and Torres Factors.
• But the burden of proof (and who initially bears that burden) differs.
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Any presentation by a Jones Day lawyer or employee should not be considered
or construed as legal advice on any individual matter or circumstance. The
contents of this document are intended for general information purposes only
and may not be quoted or referred to in any other presentation, publication or
proceeding without the prior written consent of Jones Day, which may be given
or withheld at Jones Day's discretion. The distribution of this presentation or its
content is not intended to create, and receipt of it does not constitute, an
attorney-client relationship. The views set forth herein are the personal views of
the authors and do not necessarily reflect those of Jones Day.

• Determine whether the harm is theoretically capable of apportionment.

• If the harm is capable of apportionment, the fact-finder must determine how
actually to apportion the damages.
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• Establishing a Reasonable Basis for Apportionment
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• Addressing Defendant’s Specific Harm v. Entire Harm at Site

• A Court may deny apportionment because a party fails to provide reliable evidence as to one of
the factors informing apportionment.
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• No support for apportionment based on:
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• Burden of Proof Standard

Upper Columbia River Superfund Site
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• Addressing Defendant’s Specific Harm v. Entire Harm at the Site
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• Court’s Issues with Defendant’s Apportionment Methods
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• Defendant failed to show that liability for harm to the Site was
theoretically capable of apportionment because it did not account for
all of the harm at the Site.
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