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Tips for Optimal Quality
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Sound Quality
If you are listening via your computer speakers, please note that the quality
of your sound will vary depending on the speed and quality of your internet
connection.
If the sound quality is not satisfactory, you may listen via the phone: dial
1-877-447-0294 and enter your Conference ID and PIN when prompted.
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately
so we can address the problem.
If you dialed in and have any difficulties during the call, press *0 for assistance.
Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom
right of the slides. To exit full screen, press the Esc button.

Continuing Education Credits
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In order for us to process your continuing education credit, you must confirm your
participation in this webinar by completing and submitting the Attendance
Affirmation/Evaluation after the webinar.

A link to the Attendance Affirmation/Evaluation will be in the thank you email
that you will receive immediately following the program.
For additional information about continuing education, call us at 1-800-926-7926
ext. 2.

Program Materials
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If you have not printed the conference materials for this program, please
complete the following steps:
•

Click on the link to the PDF of the slides for today’s program, which is located
to the right of the slides, just above the Q&A box.

•

The PDF will open a separate tab/window. Print the slides by clicking on the
printer icon.
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•
•
•
•
•
•

Founded in 1923 by a group of prominent judges, lawyers and academics with the goal
of essentially “restating the law” for busy common law judges
Leading independent organization in the U.S. producing scholarly work to “clarify,
modernize and otherwise improve the law.”
Publishes Restatements of the Law, Model Codes and Principles of the Law
Has been “enormously influential in the courts and legislatures”
ALI publications have been cited by courts in published decisions over 207,000 times
Membership – over 4,600 lawyers, judges and academics “of the highest
qualifications”
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•
•

•
•

•

The RLLI is an ALI Project adopted and promulgated by the Institute on May 22, 2018, and
published in 2019.
It is a controversial project that in many places takes the approach of proposing innovation and
reform in liability insurance law, rather than restating existing common law insurance rules.
Current ALI Guidelines for Reporters allow greater leeway in proposing new rules than prior
guidelines had permitted for Restatements.
RLLI has been criticized for not being entirely transparent in the shift from restating to reshaping
the law.
It is now being cited by some courts and many litigants – particularly policyholder advocates -- in
cases around the country.
Some legislatures have enacted statutes and resolutions rejecting the RLLI as inconsistent with the
law and policy of their jurisdictions.
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•

•
•
•

RLLI Section 2 provides rule for insurance policy interpretation. Common law
on this topic is often jurisdiction-specific.
The RLLI recognizes that the process of determining policy meaning is a
question of law.
Under the RLLI, contract interpretation rules apply, except as provided by
applicable law or the RLLI.
Comment d asserts: “[e]ven in the commercial insurance market, the vast
majority of insurance policies are standard-form contracts. A prospective
policyholder generally is able to customize the coverage only by selecting
among the forms offered by the insurer.”
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•

•
•

Conditions are events under the control of the insured, policyholder or
insurer that must occur before insurer’s performance. Label or location is
irrelevant.
Under RLLI Section 34(3), imports prejudice requirement to cooperation
and notice-of-claim conditions.
RLLI Section 35(2) provides that prejudice requirement does not apply to
claims first reported after the conclusion of a claim-reporting period in a
claims made and reported policy, with an exception.
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•
•
•
•

RLLI Section 35 imports prejudice requirement to notice-of-claim
requirements in all lines of liability coverage.
Re-writes claims-made and reported policy to require that insured have
“reasonable” time to report and, even if not in policy, may require an
extended reporting period.
Burden of proof on insurer to show prejudice. See § 34 regarding limitations
on what constitutes prejudice.
But reporting after expiration of claims reporting period in claims made and
reported policy excuses an insurer from performance, with a specific
exception set out in Section 35 (2).
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• Under RLLI Section 7, insurer may deny coverage or seek to rescind
based on misrepresentations that are material and are relied upon
by the insurer. Premium must be refunded.
• Insurer must demonstrate reliance, even if the misrepresentation is
intentional.
• Comment j addresses the alleged “problem” of innocent
misrepresentations, and posits that there is a “fairness objection” –
“[t]he fairness objection to the majority rule followed in this
Section rests on the view that policyholders purchase liability
insurance as protection from negligence, and they should therefore
be protected from negligence in applying for insurance.”

16

• Under RLLI Section 8, representation is material only if a
reasonable insurer in insurer’s position would not have
issued the policy or would have issued a policy only
under “substantially different” terms.
• “Substantially different” term is a new standard –
currently, materiality exists if knowledge of true facts
would have caused insurer to decline to issue the policy
on the same terms and conditions and for the same
premium.
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• RLLI requires insurer to demonstrate it would not have issued
policy or would have done so only on substantially different
terms, and that such actions would have been reasonable
under the circumstances. Many jurisdictions require actual,
not reasonable reliance.
• This Section incorporates the same controversial new
“substantially different terms” language.
• Comment e suggests that insurer’s past practices with respect
to similar risks may be considered; under actual reliance
standard such materials have no role.

18

19

•
•
•

•

•
•

Duty to defend based on any allegation in complaint or “comparable document.”
Imposition of duty to defend based on additional allegation “known” to insurer that
“reasonable insurer” would regard as actual or potential basis for all or part of the action.
Comment a states that typically an insurer must defend through settlement or final
adjudication of the action unless the insurer prevails in declaratory judgment action
establishing non-coverage.
In general, comment b states that “the consideration of facts outside the complaint works in
one direction only: facts or circumstances not alleged in the complaint or comparable
document generally may not be used to justify a refusal or failure to defend.”
Comment c limits non-liability facts to enumerated list of limited exceptions where defense is
not required if no genuine dispute exists.
Case law varies; heavily jurisdiction-specific.
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•
•
•

RLLI broadly states insurer duty to defend insured for all causes of action
and remedies sought, including uncovered claims.
Under RLLI, the duty to defend includes obligation of insurer to oversee
information that can/cannot be provided to insurer by defense counsel.
Creates “default rule” that defense costs are in addition to policy limit. See
§ 14(3), Comment g.
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• RLLI Section 15 adopts strict reservation of rights
(ROR) rule in which insurers must timely reserve
their rights to contest coverage, or lose those rights.
• Reservation of rights must contain policy terms and
supporting facts and must be understandable by
“reasonable person” in position of insured.
• Rules regarding ROR can be jurisdiction-specific.
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• Insurer that breaches duty to defend forfeits right to assert control
over defense or settlement of action.
• There is no forfeiture of coverage defenses for negligent breach of
duty to defend.
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•

•

Section 21 adopts default “no recoupment” rule: unless otherwise stated
in the policy or agreed upon with the insured, insurer may not seek
recoupment.
Consider: ALI Restatement Third, Restitution and Unjust Enrichment.
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•

•

RLLI provides that insurer’s right to defend includes right to control the
defense, and to receive information from counsel, except information
insurer could use to its advantage in a coverage dispute.
Under RLLI Section 11(1), there is no waiver of privilege or confidentiality
as to third parties for information shared among insurer, insured and
defense counsel regarding the defense and investigation of a claim or suit.
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•
•

•
•

Section 12(1) requires insurer to take reasonable care in the selection of
defense counsel, or face liability for harm caused by negligent selection.
Section 12(2) makes insurer subject to liability if it overrides defense
counsel’s duty to exercise independent professional judgment.
Here, the RLLI goes beyond existing law to propose a new tort cause of
action for negligent selection of counsel.
This intrudes on areas of the law and attorney discipline addressed by
state legislatures and state bar committees. Requires insurers to
determine if defense counsel is “competent,” which creates tension with
bar determinations of competency and ethics rules.
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• Under Section 24, where there is a potential excess verdict, an insurer must
make a “reasonable settlement decision.”
• If the insurer fails to do so and there is an excess verdict, then the insurer
may be in breach.
• Implies insurer may have duty to initiate settlement talks in absence of
demand.
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• Under Section 25, a reservation of rights does not eliminate an insurer’s duty
to make a “reasonable settlement decision.”
• If the insurer stands by its reservation of rights, it can be held liable for an
excess verdict unless its coverage denial is upheld.
• Insurer cannot settle and seek recoupment absent the insured’s consent or
policy language that expressly allows recoupment.
• Section 25 would allow an insured to settle without consent if an insured
gives the insurer settlement information and a “reasonable person” would
have settled.
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• Under Section 25, an insurer cannot settle and seek recoupment
absent the agreement of the insured or policy language provides
for recoupment
• Eliminates recoupment, even where no coverage exists
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• RLLI adopts an “injury-in-fact” trigger
• Section 33(1): When the trigger of coverage depends on the timing
of something, the determination of timing is a question of fact.
• Section 33(2): If the policy defines the timing of the trigger of
coverage, that timing is a question of fact.
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• Under policy with per-accident or per-occurrence limit, deductible
or retention, all harm caused by the same act or event is a single
occurrence.
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• Under Section 41, for occurrence-based policies, adopts pro rata
allocation
• The Comments suggest that certain policy language could be read as
“all sums” and further discuss the “unavailability” exception
• The RLLI does not accept the emerging case law supporting pro rata
allocation of defense costs.
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• Under Section 42, an insurer has a right to equitable contribution against
another insurer where the first insurer has paid more than its share of the
costs, except:
• Where insurer A has settled with and been released by the insured, insurer
B may be barred from bringing a contribution claim against insurer A
• Even if insurer A paid less than its share
• Under Section 43, the non-settling insurer receives a credit for the amount
paid by settling insurer; the RLLI adopts pro tanto (“for so much”) rule.
• Looking at Sections 42 and 43 together, the settlement credit equals the
amount paid, not the amount due under the policy. A number of courts have
adopted a pro rata, full share credit, unlike the RLLI approach.
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Under Section 48, an insured would be entitled to recover:
• the unpaid reasonable cost of any defense it mounts in the insurer's
breach;
• amounts required to indemnify the insured up to the policy's applicable
liability limit and subject to any deductible or SIR;
• damages for breach of the duty to make reasonable settlement decisions
(if applicable);
• incidental or consequential loss that was foreseeable by the insurer at
the time of contracting (recovery not capped at policy limits, as common law
generally provides).
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• Under Section 49, liability exists where the insurer acts without a
reasonable basis and with knowledge of or in reckless disregard of
what it should do.
• RLLI applies a tort standard which would expand the available
damages to an insured. Many states treat bad faith as a breach of
contract claim under existing law.
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• Under Section 50, bad faith remedies include compensatory,
consequential damages, including fee-shifting if allowed in relevant
jurisdiction
• “other remedies as justice requires”
• Comment c suggests the possibility of forfeiture of coverage
defenses where there was a bad faith failure to defend, although
support for this idea is lacking in the common law.
• Punitive damages (jurisdiction-specific)
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