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INTRODUCTION
• Individuals becoming United States taxpayers face a
multitude of tax considerations upon commencement of
U.S. status
• Significant planning opportunities exist in the pre-U.S.
taxpayer period
• Vitally, opportunities largely evaporate once the
individual is a U.S. taxpayer, incentivizing proactive
efforts in the pre-immigration phase
• Income tax planning opportunities exist for individuals
regardless of net worth
• For high net worth individuals, options are available to
minimize prospective transfer tax exposure
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NONRESIDENT ALIENS – INCOME TAX
• Under default rules, nonresident aliens are generally
subject to United States tax on:
• (1) income effectively connected with a United States trade
or business,
• (2) fixed or determinable annual or periodic income, and
• (3) gains from the disposition of U.S. real property interests

• Nonresident aliens are subject to U.S. tax only on
income items sourced to the United States
• Detailed sourcing rules for income items exist; for example,
interest/dividend income is sourced to the payor’s location
• Rent/royalties sourced to the place of use of the asset
• Personal services sourced to where services performed
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NONRESIDENT ALIENS – EFFECTIVELY
CONNECTED INCOME
• Income effectively connected to a United States trade or
business is subject to tax
• “Trade or business” undefined in the Code/regulations – but
profit-oriented activities carried on in the United States
which are regular, substantial, and continuous are properly
classified as a trade or business for these purposes
• Macro-level – relatively light requirements to be
considered engaged in a U.S. trade or business
• Effectively connected income taxed by the United States at
graduated rates, with deductions/credits available
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NONRESIDENT ALIENS – FDAP INCOME
• Fixed or determinable annual or periodic income (“FDAP
income”) also subject to tax by the United States (for income
items sourced to the U.S.)
• FDAP income functions as a catch-all for U.S.-sourced income
items (aside from capital gains) not otherwise subject to U.S.
tax
• Includes interest (subject to expansive exceptions),
dividends, rent, salaries, wages, premiums, annuities,
compensations, remunerations, etc.
• Interplay exists between ECI and FDAP income
• US-sourced income is classified as effectively connected
to a U.S. trade or business rather than FDAP if it satisfies
an asset use test or a business activities test
• FDAP income generally subject to a flat 30% rate of tax (with
tax collected through withholding by payors)
• Deductions not permitted for FDAP income
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NONRESIDENT ALIENS – FIRPTA
• Under the Foreign Investment in Real Property Tax Act of
1980, gain from disposition of United States real property
interest by a foreign taxpayer is subject to tax
• United States real property interest: any interest in United
States real property or an interest in a domestic corporation
unless such corporation was not a United States real property
holding corporation for the prior five years
• United States real property holding corporation:
corporation where more than 50% of the corporation’s
assets are United States real property interests
• Transferee must withhold on disposition at a rate of 15% of the
amount realized
• Vitally, aside from FIRPTA, nonresident aliens generally
not subject to capital gains tax on U.S.-sourced gains
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NONRESIDENT ALIENS – INCOME TAX
TREATIES
• Tax treaties function to reduce a country’s taxing
authority in situations covered by treaty terms
• Under treaties, residents of a treaty country can be taxed at
a reduced rate, or even exempted from tax, on specified
items of income from the other country
• i.e. withholding taxes on United States-sourced income
• Goal with treaties is to facilitate global activities
• Residency takes on importance in this realm – generally
foreign persons are entitled to treaty benefits only when
they are residents of one of the treaty countries
• Treaties either provide an increased standard for tax by the
U.S. (i.e. look for a “permanent establishment” rather than
U.S. trade or business) or reduce the rate of tax (i.e. FDAP
income items)
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NONRESIDENT ALIENS – TRANSFER TAXES
• Estate tax: nonresident aliens subject to tax on all
property (whether tangible or intangible) sitused within
the U.S.
• Subject to some exceptions (such as bank accounts not
used in association with a U.S. trade or business)
• Real property and tangible personal property are sitused in
accordance to where the assets are physically located
• Shares of a corporation are sitused in the country in
which the corporation is formed
• Nonresident aliens receive a $60,000 estate tax exclusion
with a maximum 40% rate of tax applicable
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NONRESIDENT ALIENS – TRANSFER TAXES
• Gift tax: nonresident aliens normally are subject to gift
tax on lifetime gratuitous transfers of tangible property
within the United States
• Generally comprising real property situated within the
country and tangible personal property within the U.S. at
the time of the gift, including hard currency or cash situated
within the U.S.
• Intangible property (i.e. shares of a corporation) is not
subject to gift tax for nonresident alien donors

• No specific gift tax exclusion for nonresident aliens,
though the $15,000 per donee annual exclusion is
available
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U.S. TAXPAYERS – INCOME TAXES
• United States citizens and residents are taxable on their
worldwide income
• Sourcing determinations become less relevant – taxable on
all income, whether domestic or foreign-sourced

• Foreign tax credits alleviate burdens of double taxation
• Generally, citizens/residents utilize FTC rather than income
tax treaties
• Tax treaties contain “saving” clause, exempting
citizens/residents from most treaty benefits

• United States taxpayers subject to capital gains on
worldwide asset dispositions
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U.S. TAXPAYERS – INCOME TAXES
• Who is a U.S. taxpayer?
• Citizenship – persons born in the United States, naturalized
in the United States, or (under specified circumstances)
where parents were United States citizens at the time of
their birth
• Classified as a “resident” for United States income tax
purposes if:
• Lawfully admitted for permanent residence (green card
holder); or
• Meet substantial presence requirements
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U.S. TAXPAYERS – INCOME TAXES
• Who is a U.S. taxpayer?
• Substantial presence test: must be present in the United
States for 31 days during the relevant tax year and the sum
of days for the last three years (after use of applicable
multipliers) exceeds 183
• Applicable multipliers – multiply the numbers of days in
the current year by 1, the first preceding year by 1/3,
and the second preceding year by 1/6
• Exceptions exist to substantial presence test: (1) closer
connection to another country and (2) treaty tiebreaker
provisions (where individual classified as a resident of
multiple countries under treaty definitions for residency)
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U.S. TAXPAYERS – INCOME TAXES
• Importantly, special tax rules come into play for U.S.
taxpayers with interests in foreign corporations
• Technically, the foreign corporation is respected as a
separate taxpayer; however, current inclusion (irrespective
of corporate distributions) can be required for U.S.
shareholders
• Subpart F/GILTI regimes create current inclusion for
significant income amounts if ownership thresholds met
• Passive foreign investment company (“PFIC”) rules do
not require ownership thresholds, and carry potential
for punitive tax ramifications on dispositions/excess
distributions
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U.S. TAXPAYERS – TRANSFER TAXES
• United States citizens/residents taxable on transfers of
worldwide assets, whether during life or at death
• However, given a lifetime exclusion of roughly $11.2 million
(as per TCJA increases)
• Treated as a resident for estate/gift tax purposes when
maintaining a United States domicile – person is a United
States resident with no present intention of leaving
• Facts and circumstances determination – look to length
of stay, ties to U.S. versus other countries, etc.
• Imposes an elevated standard for residency as
compared to income tax requirements!
• Unlimited marital exclusion inapplicable for noncitizen
spouses (even if residents)
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U.S. TAXPAYERS – TRANSFER TAXES
• Special rules can apply to interests in/transfers to foreign
trusts
• United States beneficiaries of foreign nongrantor trust are
subject to tax via the “throwback” rule on accumulated
distributions
• Replicates PFIC tax – creates punitive tax ramifications
• For foreign trusts created by a nonresident alien who
becomes a United States citizen or resident within five
years of transfers to the trust, the trust is treated as a
grantor trust if it has any United States beneficiaries
• Importantly, this rule applies for income tax purposes –
but NOT transfer tax purposes
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U.S. TAXPAYERS VERSUS NONRESIDENT
ALIENS – INCOME TAX
• Nonresident aliens have a narrow scope for income tax
purposes than residents/citizens – not subject to U.S. tax on
non-U.S. sourced gains/income
• United States citizens/residents taxable on income earned
worldwide
• Functionally means that non-U.S. sourced income/gains
recognized prior to being classified as a U.S. taxpayer will
avoid U.S. tax imposition
• If income/gains recognized post-residency, subject to U.S.
tax
• Importantly, no step-up in assets occurs upon
residency/citizenship commencement!
• So pre-residency/citizenship built-in gains still
subject to U.S. tax if disposition occurs after
becoming a U.S. taxpayer
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U.S. TAXPAYERS VERSUS NONRESIDENT
ALIENS – TRANSFER TAX
• Like with income tax, nonresident aliens see a more narrow scope
for transfer tax purposes
• However, comparatively miniscule exemptions exist, creating
exposures for transfers which would be innocuous if a
citizen/resident
• In the pre-immigration context, planning for transfer tax exposure (if a
long-term stay is contemplated) focuses on whether a possibility of
transfer tax exposure will exist once given the larger exclusion
amount
• Of note – focus should be the potential for transfer tax exposure
rather than exposure based on current net worth/exclusion
amounts
• TCJA increases in exclusion amounts are temporary; sunset
after 2025, at which time the exclusions move to $6 million
• Individuals can also get further appreciation in existing
assets/increases in net worth after becoming a
citizen/resident
22
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Basis Basics
• The basis of an asset will generally be the historical cost of the property sold or exchanged, subject
to a variety of adjustments that depend on the type of property. IRC section 1012.
• For example, if a property was subject to the allowance for depreciation, the amount of the
depreciation allowed or allowable must be deducted from the basis; the increased gain that results
from the reduction in basis is said to be “recaptured.” See IRC sections 1245 (personal property) and
1250 (real property).
• Certain corporate distributions can result in adjustments to the shareholder’s basis in stock. IRC
section 301.

• Distributions by partnerships, trusts and estates generally result in the distributee receiving a basis
in the distributed asset equal to that of the distributor.
• Special rules also apply to property acquired (including by exercise of an option) in exchange for the
performance of services. IRC section 83.
• Property acquired by reason of death receives a fair market value basis; the basis of property
acquired by gift is the lesser of cost or fair market value. See IRC section 1014 and 1015.
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Treatment of New and Temporary
Residents
• The United States adopts an all-or-nothing
approach:
• Thus, he will be taxed on any gain realized on or after
the first day of residence, even if the entire increase in
value occurred prior to him becoming a U.S. resident.
• Conversely, the new resident can incur a loss for tax
purposes even if the entire decline in value occurred
before residence began.
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Treatment of New and Temporary
Residents Continued
• Adjusted basis of an asset of a new or temporary resident is
determined under U.S. tax rules even if neither the resident
nor the asset had any connection with the United States at
the time of the acquisition or other transaction that affects
basis. See, e.g., Benichou, TCM 1970-263.

• Cost is determined based on translating any foreign currency cost of
purchasing the property at the rate prevailing on the date of
purchase.
• U.S. rules apply to adjusting the basis.
• For example, if the new resident sells depreciable property, the basis must
be adjusted downward for depreciation that would have been allowed
during the period of ownership had the new resident been a U.S. resident
for the whole of that period. See Elek, 30 TC 731; Pap, TCM 1962-82.
• Regulations require the use of the straight-line method of depreciation when
no allowance for depreciation was claimed. Treas. Reg. 1.016-3(a)(2)(i).
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Treatment of New and Temporary
Residents Continued
• Because U.S. basis rules apply, the United States generally
disregards transactions that may have been taxable in
foreign countries but would not have been taxable in the
United States.
• This is problematic when a country imposes an exit tax in the form
of a deemed sale of property by an individual whose residence in
that country ceases.
• Tax treaties may alleviate this, e.g., 1980 U.S.-Canada treaty.

• In addition, the United States generally does not impose tax
on capital gains in connection with disposition by gift.
• If foreign country imposes tax on a disposition by gift, the tax will
not increase the basis of the asset for U.S. tax purposes.
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Basis Planning Techniques
• Sale of assets with built-in gain pre-residency; hold assets with built-in losses
•

May consider related party sales, including to spouses, but must have genuine substance.

• Reacquire investment assets desired for long-term hold.
•

The wash sale rules of section 1091 do not apply – those rules are designed to prevent the artificial
realization of losses on assets repurchased within 31 days of the sale, not to prevent the accelerated
realization of gains. Nevertheless, prudence suggests a delay in repurchasing the exact same securities;
repurchase of securities that are similar but not “substantially identical” would be safer.

• Don’t forget foreign currency, the conversion of which is a realization event.
• Installment sales
•

•

An installment sale that passes the test of substance is generally effective to cause gain to be realized,
notwithstanding the normal rule that gain from installment sales is recognized as the installments are
received. The IRS generally treats a newly resident taxpayer as if he had elected out of installment sale
treatment in the case of pre-residence sales, so that the principal element of installment payments
received after the taxpayer becomes a resident will not be includible.
The new resident will need to recognize any interest income related to the installments and interest can
be imputed to a pre-residence sale and taxed if earned after the residency starting date.

• What are the consequences in the foreign country?
•

Will the gains be subject to foreign country taxation?
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Basis Planning Techniques
• Contribution or sale to foreign corporation
• “Busted 351” transaction to ensure basis step-up
• IRC section 351 provides no gain is recognized on a
contribution of property to a corporation solely in exchange for
stock.
• Use of nonqualified preferred stock is not considered “stock” for
these purposes and thus can be utilized to intentionally cause
gain recognition on the contribution.

• Must consider future CFC/PFIC implications
• Contribution of assets to a foreign corporation,
especially investment assets, is not a recommended
post-residency structure.
• Consider subsequent check-the-box election to disregard the
corporation for US tax purposes.
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Basis Planning Techniques
• Planning for interests in foreign corporations treated as CFCs.
• Initial step is entity classification.
• Model future income from a GILTI/Subpart F perspective.
• If maintaining foreign corporation is desired:
•
•
•

Clear out accumulated E&P;
Realize gain on corporate assets;
Insert appropriate US C corporate holding company or consider future 962 elections or
otherwise restructure corporate group.

• If maintaining foreign corporation is not desired:
•

Check-the box planning.
• It is also a powerful tool because it is treated as a liquidation of the corporation
results in a step up in basis for U.S. tax purposes of all the underlying assets and an
immediate deemed distribution of all earnings and profits, none of which should be
taxed to the prospective resident if the election is made effective before the
residency starting date.
• The election requires the cooperation of the foreign corporation both in the making
of the election and in subsequent provision of information which the new resident
will have in turn to report to the IRS
• Relevancy considerations to ensure liquidation.
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Basis Planning Techniques
• Planning for interests in foreign corporations treated as PFICs.

• Analyze entire portfolio of non-U.S. equity securities and determine if any of the
securities would be PFICs following the residency starting date.
• Planning ideas:
• Sell offshore funds, especially those with respect to which a QEF election would not be
possible.
• Retain the funds but make a QEF election.
• Exchange the funds for their U.S. equivalents.
• In the case of foreign corporations that are not funds, but would be PFICs because of their
assets or income, consider having the corporation make a check-the-box election.
• The prospective resident should be particularly wary of the treatment of PFICs held by
foreign trusts. The IRS considers that a U.S. beneficiary of a trust is treated as the owner of
PFIC securities owned by a trust, based on the U.S. beneficiary’s interest in the trust.
Although the U.S. beneficiary’s interest may be difficult to ascertain, especially if the trust is
discretionary and there are both foreign and U.S. beneficiaries, the IRS will look at actuarial
interests, distribution patterns, letters of wishes and, if all else fails, it will require a
determination of which beneficiaries would receive the trust’s assets upon a termination of
the trust.

32

TRANSFER TAX PLANNING OPPORTUNITIES
IN THE PRE-IMMIGRATION CONTEXT
• High net worth individuals will benefit from income
acceleration/basis step-up; however, any gain realized
becomes part of their taxable estate (even if not subject to
income tax)
• Current lifetime exclusion is $11.2M per person; however,
uncertainty exists as to prospective exclusion amount
• For individuals who could be subject to estate/gift tax (based
on either current or anticipated net worth), pre-immigration
planning should seek to minimize prospective transfer tax
exposure
• Goal – make transfers of non-U.S. tangible property and
worldwide intangible property to remove them from the
pre-immigrant’s estate
• With any transfers, need to be cognizant of any
tax ramifications in jurisdiction of current
residence/jurisdiction where assets located!
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TRANSFER TAX PLANNING OPPORTUNITIES
IN THE PRE-IMMIGRATION CONTEXT
• Option – gifts of assets to remove them from future
estate
• Removes assets from estate; however, also removes ability
of donor to benefit/profit from those assets moving forward
• Pre-immigrant should not functionally be put in a
position where they will not have enough funds for their
future needs/desires
• Gifts to family members often are the most palatable
option for outright gifts
• Option to explore: gift to noncitizen spouse
• For noncitizen spouses, unlimited marital
exclusion does not apply, incentivizing preimmigration transfers
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TRANSFER TAX PLANNING OPPORTUNITIES
IN THE PRE-IMMIGRATION CONTEXT
• Another option available is transfers to trusts
• “Drop-off” trusts typically utilized in this context – preimmigrant makes transfers to a nongrantor trust to remove
assets from their estate (if constituting completed gifts)
• Need to ensure trust and gifts are properly structured
• For example, need to ensure significant benefits
are not retainer by the grantor (to ensure no
argument exists that grantor retainer control of
assets)
• Trust can be either domestic or foreign; where the trust
prospectively could have U.S. beneficiaries, a domestic
trust is often preferable to avoid “throwback” rule
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TRANSFER TAX PLANNING OPPORTUNITIES
IN THE PRE-IMMIGRATION CONTEXT
• Issue with drop-off trust: while it removes assets from estate,
grantor remains subject to income tax on assets based on
aforementioned special rules for pre-immigrants
• Insurance policies thus become an appealing asset for dropoff trusts, as income from policy’s investments and death
benefits are not subject to tax
• Private placement life insurance is especially appealing –
permits a larger range of investment options and easier
access to funds than traditional life insurance policies
• Private placement life insurance policies which are
non-modified endowment contracts permit funds up to
the policy’s basis to be withdrawn tax-free, with funds
exceeding basis able to be loaned at friendly rates
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Welcome to America
Inbound Wealth Trends
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NRAs Have Unique Needs
NRA needs may include:
Stability:

Safety:

Institutions in the home country may
lack sufficient financial strength.

Privacy:

Home country conditions may increase
client desire for privacy.

Diversification:

Home country market may not offer
sufficient asset diversification.

Access:
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Political uncertainty in the client’s home
country may be causing currency
instability.

Desire access to U.S. markets directly.

Foreign

Planning For Food Groups
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US Based Child
Pre-Immigration
Direct Investing

Inbound wealth trends (cont’d)
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Gifts to U.S.-based Child – Domestic Solution
Mom and Dad
(In China)

Child
(In United States)

1.Mom and Dad do not want U.S. estate tax on what they give to child
when they pass away.
2.Mom and Dad do not want U.S. gift tax on what they give to child.
3.Mom and Dad do not ever want to trigger U.S. estate tax.
4.Technique: Mom and Dad set up a domestic dynasty trust. Parents
transfer funds as their practitioner directs into the domestic trust.
(Further issue related to foreign denominated currency)
5.This technique should shield future generations from U.S. estate tax
and avoid U.S. gift tax currently.
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Prerequisite to Planning

▪ The Partnership between attorneys, accountants, and fiduciaries
• Attorneys and CPAs can come up with super clever planning, but who’s
going to administer it? Can your fiduciary partnership…

▪ Helping Clients Navigate Migrating Risks…

▪ Anti-money laundering and Know Your client regulations
• Creating the client narrative
• Political clients may have special considerations

45

How can Mom and Dad fund a trust that is U.S. transfer
tax efficient when they, too, want to come to the U.S.?
1.
2.

3.
4.
5.
6.

Establish a Drop Off trust – Akin to a self-settled trust…
•
A trust for incoming nonresident aliens
Should the trust be foreign or domestic?
•
If the settlor is a beneficiary, the trust will be classified as a grantor trust so it
doesn’t matter.
•
If the settlor is not a beneficiary and the trust is foreign, and the settlor moved
to the U.S. within five years of formation, the trust is a grantor trust (§ 679),
unless the trust prohibits any U.S. person from receiving any Income or corpus,
during life of trust or at its termination.
•
This will need to be a non-grantor trust.
•
If the settlor is moving permanently to the U.S., and the trust will benefit family
already in the U.S., and the trust is domestic, and the settlor is not a
beneficiary, then §§ 671-678 apply.
•
Might as well make it a U.S. Trust
IRS reporting rules
•
More stringent reporting for foreign § 679 trusts.
•
Potentially file forms 3520-A, 3520, 8938, and 114
Mark to market may apply if the settlor moves from the U.S. after living for a period of
time in the U.S., expat rules.
If a foreign trust – possible § 684 at settlor’s date of death, there is no tax on a
domestic trust at settlor’s death, though no step up.
No U.S. estate tax: Be sure to create the drop off trust well in advance of moving to
the U.S. Don’t stop off in a tax haven en route…

(BNA: 42 Tax Mgmt. Int’l – Should a ‘Drop-off trust’ for an incoming Alien
Be Domestic or Foreign?/Premier Tax Library, Thomas S. Bissell, CPA)
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Inbound wealth trends (con’td)
Foreign Direct Investment

• This is equivalent to 16.5% of U.S. GDP.
• European countries lead with a total
investment of $1.98 trillion in 2014.

Cumulative Foreign Direct Investment in
the
United States, 2008-2014
Trillions

• Foreign Direct Investment in U.S.
businesses, measured on a cumulative
stock basis, reached $2.9 trillion at the
end of 2014.
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Source: U.S. Bureau of Economic Analysis.
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Inbound Wealth Transfers Increasing – WHY?
▪ Common Reporting Standard
• Genesis – 2008 FATCA
• G20 leaders at their meeting in September 2013 fully endorsed
the OECD proposal for a truly global model for automatic
exchange of tax and financial information. They developed a new
single standard for automatic exchange of information.
• Over 100 Countries are now participants.
• U.S. has bilateral bespoke agreements.
• The CRS requirements are creeping into the U.S. at a micro and
macro level: (Investment products and Industry)
− Certain hedge funds and private equity funds…even though
contracting with U.S. accounts – must comply with CRS; how does
this work technically, example…describe global accounts…(MICRO
compliance erosion…)
− Real Estate is a prime industry for CRS intrusion.
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Inbound Wealth Transfers Increasing (cont’d)
▪ Preferred Income Tax Regime
• NRAs can avail themselves of a U.S. tax efficient portfolio with certain
banks with an NRA investment platform.
• Legitimate planning for each Food Group:
− U.S.-based child
− Pre-immigration
− Direct Investments
− Caution: Careful not to set up structures in the U.S. that may violate certain
home country laws. What do we do if we know that? How would we know?
− We may need to get counsel from the client’s home jurisdiction in order to
structure investments and real estate purchases, etc. in the U.S. (Careful!)
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The NRA Preferred Income Tax Regime
Benefits, examples…
▪ Capital gains, long term and short term, generally escape U.S. income
tax under general international tax principles as well as under relevant
treaties.
▪ Capital Gain related to the sale of U.S. real estate does not. U.S. real
estate is tax at 10% of the total amount realized under FIRPTA. But,
there is a way to mitigate this. New FIRPTA rates became effective
February 2017, so different rates apply depending on the value of the
real estate.
▪ Tax treaties often reduce or eliminate U.S. tax on dividend payments,
interests payments, and other income for residents in such other
contracting jurisdiction. Withholding can be reduced to 5% in some
cases.
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NRA Tax Fundamentals
Benefits to NRA Preferred Tax Regime…
▪ Taxes are a real and substantial cost of earning income.
▪ By minimizing or perhaps eliminating U.S. tax, foreign investors will
improve their overall after-tax yield of securities, professionallymanaged funds, and other investments held in their global portfolios.
▪ NRAs enjoy a preferred tax regime!
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The Marketing Has Implications…
▪ The double-edged marketing: Tax Haven and Secrecy…
• Common Reporting Standard and Non-U.S. Resident Preferred Income
Tax Regime
• Other Countries do not like it and have created long-arm statutes!

• The U.S. also does not like money laundering.
• Let’s look at MACRO Erosion…

▪ More than Just Tax Conflicts: Before we Move on…How Erosion
Begins…
• The attorney-client privilege – A comparison (more than tax conflicts)
− What’s an attorney to do? Whose rules do we follow?
− My Conflict (California versus the UK)
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Conflicts Beyond Tax Implications
− Ex. UK resident has a home in Santa Barbara, CA. They have had the home
for many years and it’s FMV has increased substantially. A U.S. practitioner
thinks he’s doing the right thing, if he contributes the house into a California
trust (can be a Nevada or Delaware trust, also). Several years later he
discovers that he may have triggered a tax implication in the UK. He then
decides to call a UK solicitor. What is the result?
❖

Should have called at the onset, but now there is an issue…..compare attorneyclient obligation…

❖

What about our Canadian clients? Do we have issues if they have placed U.S.situated assets in trust at the onset….later?

❖

What is Canadian attorney-client privilege?

❖

Do UK banks also have a mandated reporting obligation? These risks may not be
limited to the attorneys, but to financial institutions, accounts, and others.

− Think foreign laws don’t apply to you in the U.S.?
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FINCEN ADVISORY – REAL ESTATE INDUSTRY & CRS
▪ Fin-2017-A003 – Form 8300 -- Mandatory
• FinCEN requires U.S. title insurance companies to identify natural
persons behind shell companies used to pay all cash, non-financed for
high-end real estate in six major metropolitan areas. FinCEN has found
that about 30 percent of the transactions covered by their mandatory
Geographic Targeting Orders involve a beneficial owner or purchaser
representative that is also the subject of previous suspicious activity
reports.
• The current required mandated reporting locations are all boroughs of NY,
Miami-Dade County and the two counties immediately north (Broward and
Palm Beach), Los Angeles, San Fran-San Mateo-Santa Clara, San Diego,
and San Antonio.
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FINCEN ADVISORY – REAL ESTATE INDUSTRY & CRS
(cont’d)
▪ Persons involved in any real estate transaction are encouraged to
report suspicious transactions involving real estate purchases. These
persons include real estate brokers, escrow agents, and title insurers.
As we know title insurers have to file Form 8300 in the GTO areas.
But, others are encouraged to file. Lenders are part of a financial
institution mandated to file SARS.
▪ Certain covered financial institutions are required to file suspicious
activity reports if they know, suspect, or have reason to suspect a
transaction. (e.g., banks, lenders, financial services)
▪ What about the Bank Secrecy Act for financial institutions? How is
this reconciled.
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FINCEN ADVISORY – REAL ESTATE INDUSTRY & CRS
(cont’d)
• A safe harbor for liability exists with respect to the filing of suspicious
activity reports, including voluntary ones, by persons involved in real
estate closings and settlements.
• Real estate transactions have certain characteristics that make them
vulnerable to abuse by illicit actors seeking to launder criminal proceeds.
Many real estate transactions involve high-value assets, opaque entities,
and processes that can limit transparency because of their complexity
and diversity.
• If egregious enough, the professional could be deemed complicit.
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What is Suspicious Activity?
▪ Lacks economic sense or has no apparent lawful business purpose.
Suspicious activity is a transaction that generates little to no revenue
or are conducted with no regard to high fees or monetary penalties;
▪ Touch and go transaction with no explanation;

▪ Is used to purchase assets with no regard for the asset’s or properties
condition, location, assessed value, or sale price;
▪ Involves funding that far exceeds the purchaser’s wealth, comes from
an unknown origin, or is from or goes to unrelated individuals or
companies; or
▪ Is deliberately conducted in an irregular manner. Illicit actors may
attempt to purchase property under an unrelated individual’s or
company’s name or ask for records (e.g., assessed values) to be
altered.
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The Success of FinCEN’s RE GTO
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▪

In a recent study, over 30 percent of U.S. real estate transactions reported under
FINCEN’s Geographic Targeting Orders (“GTOs”) involved a beneficial owner or
purchaser representative that had been the subject of unrelated Suspicious Activity
Reports (“SARs”) filed by U.S. financial institutions. In other words, the beneficial
owners or purchasers representatives in a significant portion of transactions reported
under a GTO had been previously connected to a wide array of suspicious activity
including:

▪

A beneficial owner suspected of being connected to over $140 million in suspicious
financial activity since 2009 and who sought to disguise true ownership of related
accounts;

▪

Two beneficial owners (husband and wife”) involved in a $6 million purchase of two
condominiums were named in nine SARs filed from 2013-2016 in connection with
allegations of corruption and bribery associated with South American government
contracts;

▪

A beneficial owner suspected of being connected to a network of individuals and shell
companies that received over $6 million in wire transfers with no clear business
purpose from entities in South America. Much of these funds were used for payments
to various real estate related businesses.

AML/KYC – PEPS
▪ Broader Definition Than You Think…
▪ Politically-exposed Persons – Enhanced Due Diligence by Statute
• Definition varies between jurisdictions
• Watch out for directors and other senior employees of state owned
companies
• In response to the FIFA scandal Switzerland has included senior
employees of world sport governing bodies
• Local Mayor in Chinese province: 45K year
• Bizarrely the UK has only just redefined PEPs as including domestic UK
politicians!
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AML/KYC – All Financial Institutions (cont’d)
▪ Source of Funds
▪ Narrative of Family Wealth – (my story…Cookie Factory)
▪ Passport

▪ Family Tree
▪ Personal Data of officers, directors, and trustees
▪ Organizational documents
▪ New regulations to drill down to ultimate beneficial owners, getting all
personal documentation for officers and directors of the foreign
entities…

60

Anti-money Laundering and Know Your Client From the
Attorney Perspective
▪

Should we comment about the lack of such requirements for attorneys, at
least in the U.S.?

▪

Different Due Diligence for Lawyers when onboarding clients

▪
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•

UK (Passport, source of wealth, PEP, background)

•

When referring a client to another jurisdiction, you might expose your client

•

How much do you tell the other attorney;

EU 4th Anti-Money Laundering Directive:
•

Application to the “Regulated Sector”

•

Implementation into national laws in the EU – “gold plating” for example in the UK
one regulated advisor may not rely on another’s due diligence and KYC even if
from a FATF “equivalence jurisdiction”

•

The requirements to conduct client due diligence

•

Beneficial ownership registers including trusts

The intimate relationship among attorneys, accountants,
and fiduciaries
▪ AML/KYC should be vetted by ALL ADVISORS – to what extent
should an advisor or institution be allowed to rely on another’s due
diligence and KYC documents?
▪ Attorneys and Accountants…fiduciaries and financial institutions have
to vet the organizational documents, creation of wealth, and
paper/money trail, as well as drill down to all beneficial owners
▪ Fiduciaries may have the last word! (Waste of Super Clever
Planning!) – Who’s going to administer the plan…
▪ But, warning to Financial Institutions and U.S. practitioners:
Marketing our NRA tax efficient investment platform and Common
Reporting Standard status may invite further regulation and scrutiny.
▪ ABA Guidelines…
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Application of Foreign Law on U.S. Court
Facts of:
Pasquantino v. United States,
544 U.S. 349 (2005)

Carl J. Pasquantino, David B. Pasquantino, and Arthur
Hilts smuggled large quantities of liquor from the United
States into Canada to evade CANADA’s strict heavy
alcohol import taxes. A U.S. federal district court
“convicted them for violating the U.S. federal wire fraud
statute, which prohibits the use of interstate wires for
“any scheme or artifice to defraud, or for obtaining
money or property by means of false or fraudulent
pretenses. The Fourth Circuit affirmed their
convictions, rejecting the petitioners’ argument that they
could not be prosecuted in the U.S. because of the
common law revenue, which rule barred courts from
enforcing foreign tax laws….
My question to you: Did a plot to defraud a foreign
government of tax revenue violate the federal wire
fraud statute…wonder what the U.S. Supreme Court
said?
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The UK Criminal Finances Act 2017
A criminal measure makes
companies criminally liable for failing
to prevent their employees from
engaging in tax evasion.
Relevance: Attorneys, CPAs,
financial institutions worldwide who
may have the slightest nexus with
the UK
We are going to examine other laws
like this as we go through our
planning review, but suffice to say,
since we seems incapable of
regulating ourselves, the European
Union has decided they will do it for
us….with harsh criminal penalties…
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Effective September 30, 2017 – Two Corporate Criminal Offenses

•

An associated person (employee or agent or
referral partner)

•

Of a relevant body (a company with even the
slightest nexus to the UK)

•

Fails to prevent the facilitation of tax evasion.

•

Legal Tax avoidance will not trigger liability.

•

Affirmative Defense: Adoption of reasonable
prevention procedures.

•

Definitions are broadly defined.

Disclosure of Aggressive Transactions
The EU’s mandated Disclosure of
Aggressive Transactions applies to
any transaction that seeks to
minimize tax.

Compare:
U.S. persons have the absolute right
to use any legal structure to
minimize tax and have the right to
privacy with regard to their
structures.

All enterprises and investors with any EU
nexus should be aware, that the disclosure
requirements will apply to all
“intermediaries” and possibly their clients
involved in cross border tax arrangements.
This could range from third-party service
providers, tax advisors, in-house tax
counsel, local directors, and other in-house
representatives involved in any such
arrangement.
Intermediaries (EU and those with an EU
nexus…possible includes your client) will
have to report any cross-border tax planning
arrangement that they design or promote if it
bears any of the features or hallmarks
listed in the Directive.
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Hallmarks
▪

Category A
•

▪

Category C
•

Generic tax planning hallmarks: (i)
confidentiality agreements
imposed on clients; (ii) contingent
fee arrangements; (iii) the use of
standardized documentation.

Category B
•

66

▪

Specific hallmarks related to the
nature of the transaction: (i)
planning the use of losses; (ii)
conversion of income into an item
that benefits from more favorable
(or no) taxation; and (iii) circular
transactions resulting in the roundtripping of funds which yield a net
tax benefits…no real purposes
other than tax…step transaction.

▪

Category D
•

▪

Transactions (i) involving payments to
stateless entities, to low/no tax
jurisdictions, to non-cooperative
jurisdictions and to taxpayers benefiting
from exemptions or preferential regimes
(the U.S.?); and (ii) a wide range of
hybrid/dual deduction/double relief
transactions.

Transactions that are by their nature
intended to circumvent transparency
rules (e.g., frustrating application of
CRS rules)

Category E
•

Transfer pricing/restructuring with 50%
decline in revenues. .
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