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Unwinding Complex Gift
Structures
At the end of 2012, many people, most at
the urging of their estate planners, made
large gifts.
• Once Congress set the applicable exclusion
amount at $5,000,000 (indexed), many
clients had “donor’s remorse.”
• Some asked if they could undo their gifts
and other transactions.
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Unwinding Complex Gift
Structures
• How does one “undo” a transaction
without tax consequences?
• Is there any way to argue mistake of
fact or of law to rescind the gift?
• Is there any authority for disclaiming
inter vivos transfers?
• What happens to the disclaimed
gifted property? Where does it go?
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Unwinding Complex Gift
Structures
• Section 5 of the Uniform Disclaimer of Property Interests Act
(Act) clearly permits a disclaimer of any interest in property,
presumably including an inter vivos gift.
• The question becomes: where does the disclaimed property
go?
• Under Section 6(b)(3)(B) of the Act, unless the gift instrument
provided for a different result, the property passes to the
descendants of the donee as if the donee predeceased the
donor, i.e., to the donee’s descendants.
• Therefore, it does not go back to the donor unless the gift fails
somehow or if the gift instrument expressly so stipulates.
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Unwinding Complex Gift
Structures
• PLR 9043050 is about the only tax authority that I could find for a
valid qualified disclaimer of an inter vivos gift.
• In PLR 9043050, a grandchild received a gift of securities just six
days prior to the grandmother’s death.
• There were the standard representations that the grandson had
not exercised dominion or control over the gifted property, and
the disclaimer was executed and delivered timely to the executor.
• Without much analysis, the IRS ruled that the disclaimer was
qualified, and without citing any authority, the IRS posited that
the property returned to the grandmother’s estate.
• This is a questionable result under state law. Therefore, in my
opinion, you probably shouldn’t rely on this result.
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Unwinding Complex Gift
Structures
• It should be fairly easy to undo installment
sales to intentionally defective grantor
trusts since the original sale is ignored for
federal income tax purposes.
• However, a trustee might need to be
indemnified by the beneficiaries for
undoing the transaction, since acquisition
of the asset may have been at a favorable
valuation and on favorable terms.
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Updated Transfer Tax Numbers
for 2014
In case you hadn’t heard, Rev. Proc.
2013-35 came out:
Applicable Exclusion Amount for
2014: $5,340,000
Annual Exclusion Amount for 2014:
$14,000
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State of Estate Planning
• In light of the increased applicable exclusion amount as well
as portability (which hasn’t caught on in the states that still
do have a death tax-yet), many estate planners are just
feeling their way cautiously through drafting dispositive
schemes.
• It is clear that very few estates have to worry about the
federal estate tax today-but how permanent is
“permanent”? The President is still pushing for a $3,500,000
applicable exclusion amount and a 45% rate, among other
things.
• There is a clear trend toward non-probate estate planning
techniques such as TOD/joint tenancy and away from wills
and trusts.
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State of Estate Planning
• We’re seeing the return of some old friends—the
estate trust (Rev. Rul. 68-554) and the general power
of appointment trust (IRC Sec. 2056(b)(5)).
• Income tax planning, particularly in light of the
increased income tax rates and the 3.8% Medicare
surtax on net investment income.
• Planning has shifted to income tax planning,
including, how to maximize getting a new basis at the
second death on assets left at the first death, and
state death tax planning.
• Freezing techniques may continue though.
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State Death Tax Considerations
• 31 states at present have no death
tax.
• Just two states, Connecticut (12%$2,000,000
exemption)
and
Minnesota
(10%-$1,000,000
exemption), have a gift tax, and
Minnesota’s gift tax is new.
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State Death Tax Considerations
• 20 states (including the District of
Columbia) have some form of death tax,
including Connecticut, Delaware, District of
Columbia, Hawaii, Illinois, Iowa, Kentucky,
Maine,
Maryland,
Massachusetts,
Minnesota, Nebraska, New Jersey, New
York, Oregon, Pennsylvania, Rhode Island,
Tennessee (is being phased out in 2016),
Vermont and Washington.
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State Death Tax Considerations
• Many of the states that have an estate tax
decoupled from the federal estate tax but most
of these maintained the same rates as now
repealed IRC Sec. 2011, which was the provision
for the death tax credit, and these rates top out
at 16%.
• Notable exceptions to decoupling include
Tennessee and Washington (state), the latter of
which has a top death tax rate of 19%.
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State Death Tax Considerations
• A married client who is in a stable marriage and who does
not expect his or her spouse’s estate to be more than the
applicable exclusion amount, even taking into account
portability, might limit the credit shelter trust to the state
exempt amount and leave the balance in a way that
qualifies for a marital deduction in order to save state death
tax at the first death, even though doing so will cost state
death tax at the second death unless the surviving spouse
relocates to a non-tax state or does some other planning.
• For example, a married client might limit the credit shelter
trust to $1,000,000 in New York, $675,000 in New Jersey, or
$4,000,000 in Illinois. This scheme may not be optimal in a
blended family scenario.
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State Death Tax Considerations
• Four states have no provision for a QTIP election, including the District
of Columbia, Hawaii, Minnesota (statute provides that the QTIP marital
deduction is not allowed to reduce the estate below $3,500,000, and
the state’s estate tax exemption is only $1,000,000) and Vermont.
• Several estate tax states have a QTIP election, either by statute or by
administrative ruling, including Connecticut (allows a state QTIP that
differs from the federal election, but only if no federal QTIP election is
made), Illinois, Maryland, New Jersey, New York (only permitted for
estates that do not file a federal estate tax return), Oregon,
Pennsylvania and Washington, and Hawaii, Massachusetts and Rhode
Island permit a state estate tax QTIP election by administrative
pronouncement.
• Kentucky, Pennsylvania and Tennessee have an inheritance tax QTIP
election, with Kentucky having it by administrative pronouncement.
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State Death Tax Considerations
• Some decoupled states allow a separate QTIP election for state
estate tax purposes. In other decoupled states, such as New York
and New Jersey, the Federal QTIP election or nonelection is
binding for state estate tax purposes.
• In some decoupled states where the Federal QTIP election or
nonelection is binding for state estate tax purposes, if an estate
does not file a Federal estate tax return, the estate can make a
QTIP election for state estate tax purposes.
• Maine, Minnesota and New York look through trusts and entities
that hold real property that is situated in the state to include such
property in the death tax base. Query whether that aggressive
stance is even constitutional?
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State Death Tax Considerations
• Given that there are states that have a death tax and states that don’t,
query whether the best state death tax planning doesn’t consist of any
more than either large gifts (so that the death tax doesn’t apply—but
watch out for the gifts in contemplation of death issues) or simply
relocating the client to a non-tax state.
• Population trends clearly show an outward migration of wealthy people
from high tax states to low or no tax states.
• Again, the impacts of this migration on your client’s estate planning
advisors may militate toward you seeking to become licensed in the no
or low tax state, or merging with a law firm that has offices in the low or
no tax state.
• Therefore, given that there is tax planning that can be achieved by
merely moving to another state, the issue of domicile determination
becomes critical.
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The Importance of the
Domicile Determination
• The domicile determination can be one of the most
interesting and challenging areas of planning because it is
so rich with specific facts.
• Given current population migration trends clearly
showing people moving from high tax states to low tax
ones, assisting clients with domicile determinations will
be a growing area of the estate planning practice.
• You may well see an increasing trend of lawyers who
practice in death tax states becoming licensed in no tax
states in order to retain clients who are moving, or by
merging with law firms in no tax states.
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The Importance of the
Domicile Determination
• The domicile determination often is very fact driven.
• For example, suppose the children of an elderly resident of
New York move their parent from a nursing home in New York
to a nursing home in Florida.
• However, the parent dies owning a home in New York,
registered to vote in New York (the parent never registered to
vote in Florida) and still has mail addressed to New York but
forwarded from New York to Florida.
• But the parent also owned a home in Florida.
• Did the parent do enough to affirmatively change his or her
domicile to Florida at death?
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The Importance of the
Domicile Determination
• Let’s muddle the facts a little more.
• Assume that the parent lacked legal capacity to
understand the implications of the move, and the
children moved the parent under the auspices of a power
of attorney. Same result?
• Suppose that the power of attorney expressly authorized
the agent to change the parent’s domicile. Same result?
• You should get the picture that domicile determinations
often come in many shades of grey.
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The Importance of the
Domicile Determination
The problems in these domicile determination cases
are two-fold.
• First, the executor of the decedent’s estate usually
bears the burden of proof that the decedent
possessed the requisite necessary intention to
change domicile from one state to another.
• Complicating matters is that many states have a
rebuttable presumption that the decedent did not
intend to change his or her domicile.
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The Importance of the
Domicile Determination
• States that have a death tax have become notoriously
aggressive when it comes to fighting domicile cases because of
the revenue implications, which often are significant.
• Perhaps these states should take a hint and reduce or
eliminate their death taxation in order to retain residents—
what a novel thought!
• Seriously, I cannot overemphasize the importance of doting all
of the i’s and crossing all of the t’s when it comes to domicile
changes, and even then it might get attacked. The follow
through by the client is absolutely critical.
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The Importance of the
Domicile Determination
• The actual legal definition of domicile often varies
from one state to state, and the question of domicile
depends entirely upon the peculiar facts of each
case.
• Domicile determination cases are among the most
fact-intensive in probate and tax law.
• These cases can make strange turns and twists and
ultimately be determined by an emphasis on only a
couple of factors.
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The Importance of the
Domicile Determination
• Unfortunately, different states can view the same set of
facts. differently and take conflicting positions on
whether a decedent was domiciled in a particular state,
resulting in inconsistent determinations, with each state
sometimes claiming that the decedent was domiciled in
their state, thereby subjecting the decedent’s estate to
multiple taxation as a resident, which really is unfair in
my opinion.
• There used to be a uniform act that divided state death
tax revenue among the claiming states, but it is no more.
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The Importance of the
Domicile Determination
• In re Dorrance, 115 N.J. Eq. 268 (Prerog. 1934), aff'd., 116 N.J.L. 362 (E.&A.
1936), cert. denied, 298 U.S. 678 (1936); see also Hill v. Martin, 296 U.S.
393 (1935); and n re Dorrance's Estate, 309 Pa. 151, 163 A. 303, cert den.
287 U.S. 660 and 288 U.S. 617 (1932). John T. Dorrance was a member of
one of the wealthiest and well-known families in New Jersey and a
Campbell Soup heir. He died in 1930. The New Jersey state tax
commissioner assessed an inheritance tax of over $12,000,000.
• The executors of the estate alleged that the assessment was invalid
because Mr. Dorrance had not been domiciled in New Jersey at his death.
For several years before his death, Mr. Dorrance occupied two residences,
one in New Jersey and one in Pennsylvania. Indeed, the New Jersey
Prerogative Court acknowledged that the Pennsylvania courts had already
upheld a $14,000,000 death tax assessment in favor of Pennsylvania based
upon a determination that Dorrance was a Pennsylvania domiciliary.
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The Importance of the
Domicile Determination
• The executors asserted that the ruling by the Pennsylvania courts - that
Mr. Dorrance was domiciled in Pennsylvania at his death - was binding on
the New Jersey courts. The New Jersey Prerogative Court disagreed. It
reasoned that the courts of a sister state always have the power to inquire
into the jurisdiction of the court which pronounced the judgment at issue.
In turn, the New Jersey court held, if the sister court finds that the first
court did not have jurisdiction, the judgment need not be accorded full
faith and credit.
• After a review of the facts bearing on domicile, the New Jersey court
concluded that Mr. Dorrance had remained a domiciliary of New Jersey at
his death, and that the Pennsylvania courts had been incorrect in their
contrary determination. Consequently, the Pennsylvania holding was not
binding on the New Jersey court. Both states assessed taxes against the
estate.
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The Importance of the
Domicile Determination
The domicile determination is almost always based upon a
consideration of the totality of the circumstances.
The following is a list of the affirmative steps that a client
who desires to evince an intention to change domicile can
take:
• Voter registration and political involvement-change it.
• Principal business/personal activities-focus them in new
state.
• Multiple residences-maintain nicest residence in new
state.
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The Importance of the
Domicile Determination
The following is a list of the affirmative steps that a client
who desires to evince an intention to change domicile can
take (cont.):
• Time spent in the state/physical presence-keep logs of
time spent in each location, making sure to spend at least
a majority of time in the new state. 183 days or bust!!!
• Place of claimed homestead exemption-only claim it in
the new state.
• File affidavits of domicile change and domicile
registration.
• Judicial claims, legal documents and legal actionsconsistently identify self as domiciled in the new state.
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The Importance of the
Domicile Determination
The following is a list of the affirmative steps that a client
who desires to evince an intention to change domicile can
take (cont.):
• Principal place of social affairs should be in the new state.
• The location of principal possessions, e.g., keepsakes and
mementoes should be in the new state.
• Open a safety deposit box in the new state.
• Open local charge accounts in the new state.
• Get local professionals, e.g., doctors, lawyers, etc., in the
new state.
• If possible, make funeral and burial/inurnment
arrangements in the new state.
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The Importance of the
Domicile Determination
The following is a list of the affirmative steps that a client
who desires to evince an intention to change domicile can
take (cont.):
• Mail and deliveries-get the majority of them in new state.
• Where taxes are paid-file as resident in only the new
state.
• Wills and other legal documents-if at all possible, execute
new documents in new state.
• Consistency in domicile statements-this is critical.
• Other factors, including what is on the death certificate,
where the majority of the decedent’s family lives, place of
burial and funeral, etc.
35

Portability
• Since the vast majority of clients will not have taxable
estates, the value of portability will continue to be
present.
• Some commentators have even called portability a “game
changer” because of the post-first death planning that it
allows. However, it’s also been called a “fraud on the
public.”
• Specifically, by giving a surviving spouse or a QTIPable
trust a legacy, even possibly in a non-taxable estate
(although this is far from certain because Rev. Proc. 200138 might ultimately have some limits), you create the
opportunity to get a new basis at the surviving spouse’s
death, which you can’t get from a bypass trust without
some advance planning.
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Portability
• If the surviving spouse is the executor, there is an
inherent conflict of interest because the DSUEA can
only benefit the surviving spouse, potentially at the
expense of the estate, which might be going to others.
• The GST Tax exemption is not subject to portability.
• Moreover, at least as of yet, no state that has a death
tax has adopted portability.
• The DSUEA is not indexed either.
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Portability
• Because the ported DSUEA is not indexed, and in light of
the risk of loss of the DSUEA if the surviving spouse was
to remarry, most commentators encourage inter vivos use
of the DSUEA through lifetime gifts, preferably to grantor
trusts as to the surviving spouse to maximize the gift
benefit. The problem here is that surviving spouses often
aren’t comfortable making large tax-advantaged gifts.
• Lifetime use of the DSUEA can save state death tax except
in Connecticut or Minnesota, which is a strong reason
why one who has a taxable estate wouldn’t want to be
domiciled there. It will be interesting if we see an
outward migration of high net worth folks from those
states.
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Portability
• The surviving spouse can rely on the availability of the
DSUEA of a deceased spouse to offset any taxable
gifts before having to use his or her own applicable
exclusion amount without having to wait until an
estate tax return is filed for the deceased spouse
because the gift is deemed to come first from the
DSUEA.
• This is an important ordering rule.
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Portability
• Advantages of portability include:
• Simplicity.
• It can create a better result than attempting to fund a
credit shelter portion with an IRD asset such as an IRA.
• It provides protection for the poorer spouse being able to
use the full applicable exclusion amount if that spouse dies
first without having to give the poorer spouse enough
assets to fully use that spouse’s applicable exclusion
amount, which the wealthier spouse may not want to do.
• Portability may better handle appreciating assets (although
not necessarily if the surviving spouse lives for a long time
after the death of the first spouse).
40

Portability
• Disadvantages of portability include:
• Not indexed like the Basic Exclusion Amount.
• Does not apply to the GST Tax, so the use of portability could
cause the loss of the GST tax exemption of the first spouse to
die.
• Outright bequests to the surviving spouse could cause the assets
to pass in a manner other than what the first spouse to die
wanted or expected.
• Outright bequests to a surviving spouse exposes the assets to
the creditors of the surviving spouse and, potentially, a new
spouse.
• Bequests to or for the benefit of a surviving spouse will cause a
step-down in basis to assets that have lost value since the death
of the first spouse to die.
41

Portability
• Disadvantages of portability include (cont.):
• A surviving spouse will lose the first-passing spouse's DSUEA if
he or she remarries and the new spouse predeceases him or her.
• Does not apply, at least at present, to state death tax, which can
cost a lot of state death tax at the death of the surviving spouse.
• Appreciation during the surviving spouse’s overlife is included in
the surviving spouse’s estate, which could be substantial if the
surviving spouse lives for a long time and the assets are properly
invested.
• Expense of filing estate tax return.
• Statute of limitations remains open as to the DSUEA until the
surviving spouse’s death.
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Portability
• Disadvantages of portability include (cont.):
• A bypass trust locks in the value of the applicable exclusion
amount and can result in even more wealth transfer if the
surviving spouse remarries and harvests a DSUEA from his or her
subsequent spouse.
• It can offend the descendants of the deceased spouse.
• Portability only works with a surviving spouse, so a simultaneous
death could be disastrous.

• Portability has its benefits and its place, but there might
be better options to harvest basis adjustments at or prior
to the surviving spouse’s death.
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Techniques to Enhance Basis
Adjustments
Problems with traditional bypass trust arrangement:
• No new basis at surviving spouse’s death.
• Ongoing income taxes caused by the compressed tax
rates on fiduciary income, now exacerbated by the new
3.8% surtax on net investment income in IRC Sec. 1411.
• Some assets, such as residences and IRD assets, can be
difficult to manage in a trust.
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Techniques to Enhance Basis
Adjustments
However, using a bypass trust does have some
advantages over leaving property outright to a spouse,
including:

• Getting appreciation during the surviving spouse’s
overlife out of that generational transfer tax regime.
• Asset protection.
• Disposition of assets in a bypass trust can be controlled
by the first spouse to die, which often comes in handy in
blended family situations.
• State death tax savings.
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Techniques to Enhance Basis
Adjustments
• What can be done to enhance the basis adjustments in a bypass
trust? (ideas courtesy of Ed Morrow of Key Bank)
• Give an independent trustee (or co‐trustee, or “distribution trustee”)
discretion to distribute up to the entire amount in the bypass trust to the
surviving spouse.
• Give an independent trustee or trust protector the power to add or create
general testamentary powers of appointment, or effecting the same via
decanting or other reformation under state law.
• Give another party or parties (typically a child, but it could be a friend of
spouse or non‐beneficiary), a non‐fiduciary limited lifetime power to
appoint to the surviving spouse.
• If the trust otherwise qualifies, and no return was ever filed to not make a
QTIP election, file a late Form 706 and make a late QTIP election. But
watch out for state QTIP elections.
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Techniques to Enhance Basis
Adjustments
• What can be done to enhance the basis adjustments in a
bypass trust (cont.)?
• Give the surviving spouse a limited power to appoint the
appreciated assets, but enabling both the appointment and the
appointive trust to trigger the Delaware Tax Trap over the
appointed assets.
• Give the surviving spouse a limited power to appoint that
alternatively cascades to a general power to the extent not
exercised.
• Give the surviving spouse a general power to appoint
appreciated non‐IRD assets up to the surviving spouse’s
remaining applicable exclusion amount.
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Techniques to Enhance Basis
Adjustments
• What is the Delaware Tax Trap, and how can intentionally
triggering it create a benefit?

• IRC Sec. 2041(a)(3) provides that the estate includes property that is
subject to the following power:
(3) Creation of another power in certain cases
To the extent of any property with respect to which the decedent(A) by will, or
(B) by a disposition which is of such nature that if it were a transfer of
property owned by the decedent such property would be includible in
the decedent's gross estate under section 2035, 2036, or 2037, exercises
a power of appointment created after October 21, 1942, by creating
another power of appointment which under the applicable local law can
be validly exercised so as to postpone the vesting of any estate or
interest in such property, or suspend the absolute ownership or power of
alienation of such property, for a period ascertainable without regard to
the date of the creation of the first power.
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Techniques to Enhance Basis
Adjustments
• What is the Delaware Tax Trap, and how can
intentionally triggering it create a benefit (cont.)?
• Like the intentionally defective grantor trust provisions, IRC
Sec. 2041(a)(3) has been routinely used in the past to
purposely subject assets to taxation at the estate tax
instead of the GST tax level, thereby saving federal GST tax.
• In this situation, creative use of the Delaware Tax Trap can
permit a new basis on appreciated assets in a trust, yet be
designed to prevent basis from stepping down if the fair
market value is less than the asset’s basis.
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Techniques to Enhance Basis
Adjustments
A simple example might be helpful:
• Assume that the decedent died with a non-taxable estate
and his surviving spouse ported over the DSUEA.
• Should the decedent have left the property outright to
the spouse, or should the decedent have either left it in a
QTIP trust or to a bypass trust?
• The answer, at least for loss properties, e.g., properties
that decline in value during the surviving spouse’s
overlife, is that the bypass trust is better for basis
purposes because these assets would retain their loss
basis at the surviving spouse’s death in the bypass trust.
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Techniques to Enhance Basis
Adjustments
A simple example might be helpful (cont.):
• But what could be done with the appreciated property?
• Without advance planning, the property given outright to the surviving
spouse will get a new basis equal to the fair market value of the assets,
while the bypass trust’s basis will not change. The result should be the
same for the QTIP trust, although query whether the IRS will allow this sort
of gaming the QTIP system and argue that the assets should not get a new
basis at the surviving spouse’s death because the QTIP election was
unnecessary.
• But what if we could trigger the Delaware Tax Trap as to these appreciated
assets only? This could be done with either a general power of
appointment (which would be covered by IRC Sec. 2041(a)(2)) or a nongeneral power of appointment that creates a new trust or a general power
of appointment, which triggers the Delaware Tax Trap under IRC Sec.
2041(a)(3), thereby allowing those assets to be included in the surviving
spouse’s estate, and, therefore get a new basis.
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Techniques to Enhance Basis
Adjustments
A simple example might be helpful (cont.):
• Neither the outright bequest to the spouse nor the QTIP
trust would be as efficient as triggering the Delaware Tax
Trap because all of the assets in the QTIP trust, including
the loss assets, would get a new basis equal to fair market
value—remember: IRC Sec. 1014 does not always mean a
“step up in basis,” it means “new basis,” which can and
does go down.
• These techniques can be added to existing trusts too in
order to increase basis. Check state law for reformation of
existing trusts. In states that have adopted the UTC, this
can be done without going to court.
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Techniques to Enhance Basis
Adjustments
But how would you draft such a power of appointment
right?
• The power should be a testamentary general power of
appointment—by allowing the spouse to appoint to the
client’s descendants and to his or her creditors, this
power is a general power of appointment (GPOA) because
of the ability to appoint to his or her creditors.
• Limit the GPOA to appreciated assets and specifically
exclude loss property and IRD property such as retirement
plans or IRAs.
• You could draft for an ordering rule for the most
appreciated assets to first be subject to the GPOA.
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Techniques to Enhance Basis
Adjustments
But how would you draft such a power of appointment
right (cont.)?
• You should limit the GPOA so that its exercise would
not increase either federal or state death tax.
• You might also want to cull out of the GPOA any
power to appoint life insurance on the life of the
surviving spouse.
• For an excellent explanation of this technique,
contact Ed Morrow at
edwin_p_morrow@keybank.com.
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Techniques to Enhance Basis
Adjustments
Alaska community property trusts as a way to get a
new basis over all of the trust property at the first
death
• Alaska has a very friendly community property opt-in
statute that permits a non-resident couple who reside
in a common law state to create a community
property Alaska trust, which would get a new basis
over the entire trust pursuant to IRC Sec. 1014(b)(7).
• Query whether the IRS will aggressively seek to attack
these basis enhancement attempts since there is no
authority one way or the other.
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Techniques to Enhance Basis
Adjustments
Joint Exempt Step-up Trust (JEST) as a possibility to gain a new basis over the
entirety of the couple’s property at the first death and use the applicable
exclusion amount of the first spouse to die, even if that spouse lacks
sufficient assets to use up that amount.
• Under the JEST plan, which is the brainchild of Alan Gassman and some of
his colleagues at Alan’s law firm, a couple would first create a jointly
funded revocable living trust.
• Each spouse would provide the other with a testamentary general power of
appointment, so that some of the assets of the trust, to the extent that
there are sufficient assets in the trust, even if originally contributed by the
surviving spouse, are included in the estate of the first spouse to die under
IRC Sec. 2041. Accordingly, the assets of the entire trust obtain a new basis
under IRC Sec. 1014 because they are deemed to have emanated from the
deceased spouse.
• According to the JEST proponents, none of the credit shelter trust formed
by the estate of the first spouse to die would be included in the surviving
spouse’s estate, even though the contributing surviving spouse is a
beneficiary.
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Techniques to Enhance Basis
Adjustments
• Risks of JEST:

• Inclusion of the credit shelter trust in the estate of the surviving
spouse under either IRC Sec. 2036 or 2038.
• Potential loss of creditor protection as to the surviving spouse
unless the trust is formed in a DAPT jurisdiction.
• The gift on death to the surviving spouse may not qualify for the
marital deduction.
• The assets in the survivor’s share of the trust may not get a new
basis for those assets because the real contributor is the
surviving spouse despite the existence of the testamentary
general power of appointment under IRC Sec. 1014(e) because
the transfer is deemed to occur within one year of the death of
the first spouse to die.
• However, there are arguments against all of the above, but there
is little authority that would safely sanction JEST.
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Direct Gifts
• Gifts of seed capital for sales to intentionally
defective grantor trusts and remainder purchase
marital trusts always are a good idea for estate
freezing sales and split purchases.
• Gifts of hard to value assets should probably be made
as formula defined value gifts, in order to take
advantage of Wandry, Petter and McCord.
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Spousal Lifetime Access Trusts
• A spousal lifetime access trust (SLAT) may be appropriate
in an instance where the grantor wishes to retain some
indirect right to the gifted property via a spouse.
• In a SLAT, a grantor typically creates a funded lifetime
irrevocable trust that benefits the spouse as a beneficiary
(but usually not the only current beneficiary), usually for
life (although it is possible for the use of a “floating
spouse” provision that gives the beneficial right to the
spouse with whom the grantor is currently married) and
the grantor’s descendants, allocating the grantor’s unused
applicable exclusion amount and GST tax exemption to
the trust in order to fully insulate it from transfer taxes.
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Spousal Lifetime Access Trusts
• A SLAT should be funded with a grantor spouse’s separate
property to avoid an IRC Sec. 2036 argument.
• In community property states, this generally will require a
property separation or transmutation agreement in order
to change the character of community property to
separate property of the grantor spouse in order to fund
the SLAT so as to avoid IRC Sec. 2036 for the beneficiary
spouse.
• Without this planning, the beneficiary spouse would be
deemed to have transferred property in trust because the
beneficiary spouse has transferred community property
rights of ownership in property and retained a lifetime
interest in the trust.
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Spousal Lifetime Access Trusts
• Quite often, spouses want to form two SLATs, one for
each spouse. Perhaps the biggest risk of such a plan
is the reciprocal trust doctrine.
• The reciprocal trust doctrine was originally
enunciated by the courts. See Lehman Est. v. Comr.,
109 F. 2d 99 (2d Cir. 1940).
• The U.S. Supreme Court stepped into the reciprocal
trust doctrine arena and issued its seminal U.S. v.
Grace decision back in 1969.
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Spousal Lifetime Access Trusts
• Under the Supreme Court’s test as enunciated in U.S.
v. Grace Est., 395 U.S. 316 (1969), the Supreme Court
found the following factors indicative of reciprocal
trust status:
• If the trusts are interrelated in any way.
• If the arrangement leaves the parties in the same
economic position that each would have occupied had
each separately created a trust for his or her own benefit.
• Motive is irrelevant.

• While the IRS has imposed the reciprocal trust
doctrine on several occasions to collect estate taxes,
it has also recognized instances when the doctrine
does not apply.
63

Spousal Lifetime Access Trusts
• If the terms of the trust that each spouse creates for the other
are sufficiently different from one another, the reciprocal trust
rule might not apply. See, e.g., Levy Est. v. Comr., T.C. Memo
1983-453; PLRs 9643013 and 200426008.
• Whether the trusts are sufficiently different from one another
is a factual question, which makes it somewhat risky and
depends on the provisions of each trust agreement and the
governing law of the state in which it is formed. A key
distinguishing feature may be the creation of the trusts at two
different times, for example, at least three months apart.
• To be safe, I recommend sticking to the Grace test and make
sure that the trusts are not interrelated in any way and do not
leave the parties in virtually the same economic position-no
appearance of a quid pro quo, etc.
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Spousal Lifetime Access Trusts
Many commentators and practitioners suggest some of the following
differences that could be inserted or incorporated into the SLATs that may be
sufficient to avoid the reciprocal trust doctrine; provided that the trusts are
not interrelated and don’t leave the parties in the same economic position:
• Different trustees.
• Different amounts in trust.
• Executed at different times.
• Separate counsel for each spouse.
• Different beneficiaries (e.g., spouse and children in one SLAT and only
children in the other SLAT).
• Withdrawal powers in one SLAT but not in the other SLAT
• Sprinkling powers in one SLAT but not in the other SLAT.
• Different remainder or principal beneficiaries in each SLAT.
• Different terms of a power of appointment in each SLAT.
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Post-ATRA Estate Planning
• How permanent is the so-called
“permanent” estate tax applicable
exclusion amount? The President’s 2013
Greenbook called for a return to the
$3,500,000 applicable exclusion amount
and a 45% rate.
• It is doubtful that there will be any changes
until after the 2014 mid-term elections.
• However, what happens to your formula if
there is a reduction in the applicable
exclusion amount?
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Post-ATRA Estate Planning
• Drafting by formula has perils because you are shooting at
a moving target. Additionally, your applicable exclusion
amount and GST tax exemption amount might not be the
same number through use.
• It is important to ensure that the first spouse to die has
sufficient property in his or her name to utilize his state
estate tax exemption and that the estate plans of the
spouses are structured so that the state estate tax
exemption can be utilized.
• Perhaps the best thing to do is to use a QTIPable trust
that can be severed, or go with a Clayton QTIP or either a
general power of appointment trust or estate trust. I
never relied too much on disclaimer trusts because, in my
experience, surviving spouses rarely disclaimed.
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Techniques for family wealth
preservation across generational lines


A New Paradigm?



For estates less that $5.25 Million, focus is
less about federal estate tax and more about
federal and state income tax.
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Techniques for family wealth
preservation across generational lines


Cautionary Notes



Review existing estate plans to avoid the
surprise of excess gifts caused by increased
unified credit.



With greater life expectancies are
“irrevocable transfers” appropriate for nontaxable estates?
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Tried and True (?) Techniques
RLTs
ILITs
QPRTs
SCINs
IDGTs with or without installment sales
GRATs
CRTs
Intra-Family Loans
72

Techniques for family wealth
preservation across generational lines
RLTs – Advantages & Disadvantages
 Advantages:
 Typically provides for more private estate
administration.
 Provides lifetime and post-mortem benefits.
 Avoids ancillary probate for real property
located in other states.
 Can hold S-corp stock.
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Techniques for family wealth
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RLTs – Advantages & Disadvantages
 Disadvantages
 No tax advantages, possible disadvantages
depending on assets used to fund RLT and
structure of RLT.
 Still need a pour-over will.
 Additional complexity and issues.
 Proper selection of assets for funding.
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RLTs – Issues
Funding. Creating the RLT is only the
beginning.
Funding with what? Careful consideration and
selection of assets. Avoid IRAs/retirement
plans, assets with high transfer costs, or
obstacles.
Funding where? Not all banks like/understand
RLT account or asset ownership.
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Techniques for family wealth
preservation across generational lines
ILITs – Advantages & Disadvantages.
 Advantages.
 Flexible design (terms).
 Estate-tax free transfer of wealth.
 Creditor/asset protection.
 Significant ability to leverage GST
exemption.
 Ability to leverage annual exclusion gifts.
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Techniques for family wealth
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ILITs – Advantages & Disadvantages
 Disadvantages
 It is irrevocable.
 Cost – start-up and ongoing.
 Policy selection and performance –
imploding ILITs and advisor liability.
 Tax compliance.
 Proper Trustee Selection & Compensation.
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ILITs – Issues
Policy suitability and selection.
Policy performance audits.
Trustee selection – Generally avoid the
insured.
Trust must not require trustee to use money to
pay estate taxes.
Proper order of events: trust formation, trust
seed funding, policy purchased by trustee.
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Drafting Issues Regarding Crummey
Rights.
 Avoid ETIPs and Taxable Releases.
 Limit spouse’s withdrawal right to a 5x5
safe harbor.
 Structure right to lapse sixty days after date
of contribution.
 Avoid giving spouse a hanging power (not
within the safe harbor rules in Treas. Reg. §
26.2632-1(c)(2)(ii).
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Techniques for family wealth
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QPRTs – Advantages & Disadvantages
 Advantages
 Very tax efficient way to pass the family
residence.
 Expressly permitted by the Code.
 No cash required from benes.
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QPRTs – Advantages & Disadvantages
Disadvantages
Mortality risk – client must survive term to realize
the tax benefits.
Client must vacate or rent home once the term
expires; Benes will recognize rent as income unless
QPRT is a grantor trust.
Trustee must be prohibited from selling home to
grantor, grantor’s spouse, or a grantor trust for the
benefit of grantor’s spouse.
Potential decline in market value of home.
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QPRTs – Issues
It is irrevocable.
Formation complexity and cost – trust drafting,
independent appraisal.
Mortality Guestimate – term length inversely
related to front-end gift value, plus…
Grantor must outlive the term, so as term
increases, so does estate tax risk, plus…
Value of gift depends on § 7520 rates.
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Techniques for family wealth
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Avoid Naked Crummey Powers
 Draft to provide multiple present-interest
beneficiaries; Service is hostile to granting
Crummey rights to discretionary or
contingent beneficiaries. See TAMs
8727003, 9045002, 962004, and 9731004.
However, Tax Court has recognized
contingent remaindermen as valid Crummey
powerholders.


83

Techniques for family wealth
preservation across generational lines
Consider giving all Crummey powerholders
a specific interest, either dollar amount or
percentage in the trust, which gives them a
vested interest in the trust.
 Make ILIT a GST trust so that
grandchildren are more than remote takers.
 See Cristofani vs. Commissioner, 97 TC 74
(1991)


84

Techniques for family wealth
preservation across generational lines








SCINs (Self-Cancelling Installment Note).
Advantages & Disadvantages
Advantages
Structured right, there is no gift on creation.
Remaining principal not included in estate.
Interest may be deductible.
Useful for clients who have maxed out their
applicable exemption amount/GST exemption.
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SCINs – Advantages & Disadvantages
 Disadvantages
 Necessary to value the risk premium,
whether as additional interest or more
principal…if the risk premium does not
approximate the risk, the value would be
included in the estate under Code § 2036.
 Need for independent valuation.
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A Word About Using SCINs
 Chief Counsel Advice (CCA) 2013-30-033
(8/5/13) rejects practice of using § 7520
mortality tables to value a SCIN where the
note holder had a better than 50% chance of
living longer than one year.
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A Word About Using SCINs
 CCA 2013-30-033 states valuation of a
SCIN must use willing buyer/willing seller
valuation taking into account the note
holder’s “actual” life expectancy based
upon medical history and other factors
arm’s-length parties would consider under
Treas. Reg. § 25.2512-8.
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SCINs – Stay Tuned
 Estate of William M. Davidson; Docket No.
013748-13 is currently pending before the
Tax Court in which the Service seeks $2.8
BILLION dollars in tax and penalties.
Davidson used GRATs, SCINs, and other
discount mechanisms to gift assets to his
family. He dies two months after
implementing several aspects of this plan.
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IDGT (Intentionally Defective Grantor Trust)
 Advantages & Disadvantages
 Advantages
 Gifting leverage through Grantor’s payment
of taxes.
 Tax neutral funding.
 Non-recognition of capital gains on
installment sale between grantor and IDGT.
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IDGTs – Advantages & Disadvantages
Advantages – Cont’d
Low cost of implementation.
Usually grantor reports tax on grantor’s tax return.
If drafted correctly, grantor can substitute assets of
trust for grantor’ assets of equal value.
If the trust is formed in a creditor protection
jurisdiction, grantor could be added as a
discretionary bene without estate inclusion. PLR
200944002.
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IDGTs – Advantages & Disadvantages
Disadvantages
One of the poster children for abuse.
Ongoing tax burden could become a problem for the
grantor.
Complex. Grantor rules on the estate side differ
from grantor rules on the income side. Be very
careful where the grantor is the trustee.
There is no authority for toggling on and off the
obligation to pay taxes. If the trust contains this
power it is a “transaction of interest” and disclosure
is required.
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Dynasty Trusts
Implementation & Funding
Dynasty Trusts – Funding with Installment
Sales
 Advantages
 Flexibility in structuring repayment terms,
including balloon payments at end of term.
 Note can be secured.
 More tax efficient by using the AFR, not §
7520 rate of 120% mid-term AFR.


93

Dynasty Trusts
Implementation & Funding
Dynasty Trusts – Funding with Installment
Sales
 Advantages
 Removes future appreciation of asset from
estate.
 Unlike a GRAT, no survival requirement,
but unpaid portion of note will be included
in estate.
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Dynasty Trusts
Implementation & Funding
Dynasty Trusts – Funding with Installment Sales
 Disadvantages
 Not suitable for highly appreciated assets.
 Not suitable for illiquid or non-income
producing assets (no way to support debt service
of note).
 Does require seed money of approximately 10%.
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Dynasty Trusts
Implementation & Funding
Dynasty Trusts – Funding with Installment
Sales
 Disadvantages
 IRS challenge to value of asset could result
in characterization as part sale, part gift.
 Value of asset sold could drop, but trust
would still be liable for note payment.
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Dynasty Trusts
Implementation & Funding
Dynasty Trusts – Funding with Life
Insurance
 Same risks as ILIT (improper policy
selection and performance).
 Depending on type of policy selected, may
require future additional cash infusion to
prevent policy implosion, especially with
increasing life expectancies.
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GRATs



A GRAT (a grantor retained annuity trust) is an irrevocable trust to which the
grantor transfers an asset in exchange for the right to receive a fixed amount
annuity for a fixed number of years (the “Annuity Period”).
At the expiration of the trust term, any GRAT balance remaining is transferred
tax-free to a designated remainder beneficiary (e.g., the grantor’s issue or a
“defective grantor trust” for the benefit of the issue).
If a grantor makes a gift of property in trust to a member of the grantor’s family
while retaining an interest in such property, the taxable gift generally equals the fair
market value of the gifted property without reduction for the fair market value of
the retained interest.
Under Code § 2702 a gift of the remainder of a GRAT in which the grantor retains
a “qualified interest”, which includes a guaranteed annuity, the taxable gift will be
reduced by the present value of the qualified interest, as determined pursuant to a
statutory rate determined under § 7520 (a) (2)(the “Statutory Rate”).
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GRATs



Must use an actuarial valuation under prescribed tables
using an interest rate equal to 120 percent of the Federal
midterm rate in effect for the month of the valuation.
A grantor’s ability to determine the size of the guaranteed
annuity and the annuity period at the outset allows the
GRAT to be structured so the present value of the grantor’s
retained interest closely equals the value of the property
placed in the GRAT, resulting in a “zeroed out” GRAT.
So….a GRAT could be structured, where there is no, or a
relatively modest, taxable gift.
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GRATs
 A GRAT will not succeed unless the asset
that is held by the GRAT increases
substantially in value.
 Generally, a GRAT is not a good tool for
leveraging a client’s generation-skipping
tax exemption.
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GRATs
 Advantages










Valuation advantages – annuity automatically adjusts on asset
revaluation.
Grantor may pay for income taxes associated with GRAT gift tax-free.
With proper drafting, Grantor may substitute assets of the GRAT
income tax-free.
Synergy with other techniques.
Comparatively low hurdle rate in the present low interest environment
(as the AFR rises, so does the hurdle).
High leverage.
Non-recourse risk to remaindermen.
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GRATs
 Disadvantages







Paying the grantor in satisfaction of his retained annuity interest with
hard to value assets may disqualify his retained interest from being a
qualified interest, if the assets are valued improperly.
The contribution of assets to the GRAT must be made at the exact
point of the creation of the GRAT.
The GST tax exemption may be difficult to leverage through the use of
a GRAT.
A GRAT will not be successful in transferring assets if the grantor
does not survive until the end of the term of the GRAT.
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Charitable Remainder Trust
 Advantages.
 Convert non-income producing asset to an
income stream without immediate capital gains.
 Generate immediate income tax deduction.
 Remove asset and any future appreciation from
estate.
 Benefit charity.
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Charitable Remainder Trusts
 Disadvantages.
 Not all types of property are appropriate.
 Complicated rules.
 Disinherits the heirs.
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Charitable Remainder Trusts - Operation



Donor is entitled to an income or estate tax
deduction for remainder value of trust.
Not dollar for dollar.
Deduction given up front even though actual value
passing to charity is not known.
Deduction based on





– Term of trust
– Payout rate chosen
– Assumed rate of return (7520 rate)
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Charitable Remainder Trusts
 What Cannot Be Changed:


–
–
–
–
–
–

Income beneficiaries.
Term of the trust.
Payout rate.
Pay out frequency.
Type of trust.
Trust must not be a grantor trust.
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Charitable Remainder Trusts
 What Can Be Changed:


– Charitable remainderman
– Investments in trust
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Charitable Remainder Trusts
 Proper Assets


–
–
–
–

Publicly traded stock
Low basis
Stock pays low dividends
Appreciated Real Estate
» Low basis
» Debt free
» Contribute 100% of donor’s interest in the property
» Ideally 100% interest = whole property
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Charitable Remainder Trusts
 Problem Assets


–
–
–
–

Debt encumbered property
Partnership/S corporation
More than 20% of business interest
Inter vivos transfer of IRA, qualified plans, or
annuity
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Family Loans – Advantages &
Disadvantages
 Advantages
 No gift if appropriate interest is charged.
 In current low interest environment § 7872
rates make intrafamily loans attractive.
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Family Loans – Advantages & Disadvantages
 Disadvantages
 It is a loan. Lender gives up access to the
principal.
 Is it really a loan? Borrower may not treat it
as such.
 Unpaid notes are included in decedent’s
estate.
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Management of Family Businesses
In Subsequent Generations







Defining long-term goals of succession planning.
Overcoming psychological obstacles to success
planning.
Review 3 primary succession planning options
Succession planning techniques involving sales to
“outsiders.”
Succession planning involving sales to “insiders.”
Special succession planning challenges for family
businesses.
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Procrastination: The Greatest
Obstacle to Effective Succession
Planning
The invincible business owner.
 Retirement = mortality.
 Fear of changing dynamics at
home.
 Difficulty in selecting a successor
and formulating a succession
plan.
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The Benefits of Overcoming the
Tendency to Procrastinate


A business is more valuable with a viable
succession plan in place.
– More attractive buy-out offers.
– More secure cash flow to fund retirement/
buy-out.
– Retaining key employees.
– Reassuring lenders, customers & suppliers.

Avoiding conflict/family disputes.
 Reduced estate taxes.
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Perpetuating the Business within the
Family by Transferring/Selling the
Business to Family Members
A. Succession Planning Goals/Concerns of

Parents.
 Cash flow to fund retirement.
 Leadership issues:
 Insure continued success of business.
 Resolving/managing disputes and
achieving family harmony.
 Achieving “equity” versus “equality.”
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Transferring/Selling the Business to
Family Members (Cont’d)
B. Succession planning goals/concerns of children.
 Ongoing roles/responsibilities.
 Economic security/prosperity.
 Emotional well-being
Love, respect, etc.
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Choosing a Successor Within the Family
 Abilities,

skills and interests of

children.
 One leader or several leaders.
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Choosing a Successor Within the Family
(Cont’d)


Financial issues/concerns.
– Which family members desire/need long-term
employment.
– How many families can the business feed?
– Are there other assets to give to other family
members?
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Choosing a Successor Within the Family
(Cont’d)


Achieving “equity” versus “equality.”
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“Equity” Versus “Equality”
Defining “equality.”
 Defining “equity” – allocating benefits of
corporate ownership among family
members based upon assumed
responsibility and achieved levels of
accomplishment and performance.
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Other Issues
Addressing concerns of business
affiliates (employees, suppliers,
customers, lenders).
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Techniques for Transferring the
Business to Family Members
 Gifts (with or without shareholder control
agreement).
 Parents continued employment and
leasing transaction.
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Techniques for Transferring the Business
to Family Members (Cont’d)
Grantor Retained Annuity Trusts (GRATs)
 Installment Sales Transactions.


–
–
–
–

Retained cash flow streams.
Retained control.
Reduced gift taxes.
Estate tax freeze.
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Techniques for Transferring the
Business to Family Members (Cont’d)


Self-cancelling installment notes and
private annuities.
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Managing Sibling Rivalry


Common “causes” of sibling rivalry.
– Instinct/nature.
– Family history/shared experiences.
– Competing goals of family members.
» Succession and leadership and employment.
» Economic concerns.
» Desire for love, respect.

– A learned “culture” of sibling rivalry.
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How to Minimize/Address Sibling
Rivalry












Open communication.
Defining roles of family members.
Articulating performance expectations.
Ongoing evaluation and re-allocation of rewards
and responsibilities.
Encourage family input.
Periodic formal family meetings.
Informal “family business” retreats.
Using outside counselors.
Objective outside advisory board.
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Dynasty Trusts
Implementation & Funding
Situs & Domicile
 Situs – State where real property owned by
the trust is located or state of trust
administration if trust does not own real
property.
 Domicile – state of legal residence of the
grantor and beneficiaries. Domicile raises
important issues.
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Dynasty Trusts
Implementation & Funding
Domicile – cont’d
 Domicile may affect the imposition of
income, ad valorem, state estate tax, and
intangibles taxes.
 Domicile also may affect intestacy and
homestead or debtor/creditor exemptions.
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Dynasty Trusts
Implementation & Funding
Dynasty Trusts - Purpose, Drafting, and
Funding.
 Purpose – Is a dynasty trust really
appropriate?
 Unmanageable class of benes.
 If properly established and GST exemptions
fully allocated, it can remove property from
the transfer tax system forever.
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Dynasty Trusts
Implementation & Funding
Dynasty Trusts – Drafting in Flexibility
 Plan for Flexibility-Power of Appointment


– Permits grantor to allow for changed
circumstances. Careful drafting to avoid a
GPOA.
– Sample language on following slide.
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Dynasty Trusts
Implementation & Funding
“Trustee shall distribute the remaining trust property to such
charitable organizations, the deceased beneficiary’s spouse,
my descendants and my descendants’ spouses (other than the
deceased beneficiary, the deceased beneficiary’s estate, or the
creditors of either), as the deceased beneficiary appoints;
provided, however, that any property appointed to the
deceased beneficiary’s spouse shall be held in trust and that
trust must provide that (i) only income, but not principal, may
be distributed to the spouse; (ii) the spouse shall not be
trustee; (iii) the trust will terminate no later than the spouse’s
death (and the trust may terminate earlier on events such as
the spouse’s remarriage or cohabitation with an unrelated
person).”
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Dynasty Trusts
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Dynasty Trusts – Drafting in Flexibility
 Trustee Discretion


– Power to change trust situs.
– Power to terminate the trust.
– Complete discretion regarding distributions
(necessary for protection from creditors’ claims
in many states).
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Dynasty Trusts
Implementation & Funding
Dynasty Trusts – Drafting in Protection
 Taxable Income Matching – bene is entitled
to annual distribution in an amount equal to
bene’s taxable income.
 Milestone gifts – graduation, marriage, birth
of child, purchase of home (down payment
matching).
 Distributions for successful completion of
education, military, or civilian service.
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Dynasty Trusts
Implementation & Funding
Dynasty Trusts – Drafting in Protection
 No distribution if …


–
–
–
–

Fails a drug test.
Conviction of certain crimes.
Financially irresponsible.
Others???
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Dynasty Trust Funding
 Funding With Discounted Assets
 Installment Sales to IDGTs
 Life Insurance
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Dynasty Trusts
Implementation & Funding


Dynasty Trust Funding – Discounted Assets



FLP/LLC interests
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FLP Valuation Discounts - Background
Rev. Ruling 59-60’s Eight Factors
1. The nature of the business and the history of the enterprise from its
inception.
2. The economic outlook in general and the condition and outlook of the
specific industry in particular.
3. The book value of the stock and the financial condition of the business.
4. The earning capacity of the company.
5. The dividend-paying capacity.
6. Whether or not the enterprise has goodwill or other intangible value.
7. Sales of the stock and the size of the block of stock to be valued.
8.
The market price of stocks of corporations engaged in the same or a
similar line of business having their stocks actively traded in a free
and open market, either on an exchange or over-the-counter.
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FLP Valuation Discounts - Background
Rev. Ruling 59-60 modified by:
Rev. Ruling 68-609 - “Excess Earnings Approach”
Rev. Ruling 77-287 - Restricted Stock Studies.
Rev. Ruling 83-120 – Valuation of Preferred Stock.
Rev. Ruling 93-12 – Discounts for minority interest
allowed when valuing transfers of closely held
stock with a family.
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FLP Valuation Discounts – Minority
Discounts
-Facts and circumstances test.
-General range of discounts allowed by
Courts is 15% to 30%.
-Discount could be greater if supported by
the specific facts.
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FLP Valuation Discounts – Voting
vs. Non-Voting
-Studies of publically traded companies
generally show non-voting shares traded at
a lower value than voting shares.
-Okerlund v. Commr, U.S. Ct. Claims No. 99133T and 134T (8/23/2002) Court accepted
a 5% discount for non-voting shares.
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FLP Valuation Discounts –
Lack of Marketability (“LOMD”)
Factors to be Considered
1.
2.
3.
4.
5.
6.
7.
8.

Size of blocked being valued.
Dividends – history and projections.
Prospect of public offering or sale of entity.
Shareholder composition.
Potential Buyers.
Applicable Shareholder Agreements.
Availability and Credibility of Information.
Existence of “Put” right.
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FLP Valuation Discounts -LOMD
Blockage Discounts
-Most appropriate with unusually large
blocks of publically traded stock.
-Specifically recognized in E & G regs.
(Treas. Reg. §§ 25.2512.2-2(c) & 20.20312(e))
-Discounts less where size of block will not
effect price if put on market.
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FLP Valuation Discounts - LOMD
Fractional Discounts
-discounts on undivided fractional interests.
-Service limits discount to partitioning
costs. See TAM 9336002 (9/10/1993).
-Courts have accepted discounts beyond
partitioning costs.
-TP must present evidence that property is
not readily divisible and marketable.
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FLP Valuation Discounts – LOMD
Lack of Diversification
-Discount proper where assets poorly
diversified.
-See Adams v. U.S. 2001 WL 1029522 (N.D.
Tex. 2001); 88 A.F.T.R. 2001-6057
(10% “portfolio” discount for poor
diversification).
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FLP Valuation Discounts - LOMD
Key Person Discounts
-Shown by decedent’s role prior to death.
-Allowed in Estate of Mitchell, 74 TCM
(CCH) 872 (1997) and Estate of Furman,
75 TCM (CCH) 2206 (1998)(10%
discounts), and Estate of Feldmar T.C.
Memo. 1988-429 (25% discount).
-Disallowed in Estate of Oman, 53 TCM 52
(1987).
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FLP Valuation Discounts - LOMD
Control Premiums –NOT A DISCOUNT
-value of a block of stock in which the
holder has the ability, directly or indirectly,
to influence and control allocation of case
and other assets.
-generally applied to a marketable minority
interest.
-Estate of Salisbury, 34 TCM (CCH) 1441
(1975) 38% premium for a 51.8% interest.
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FLP Valuation Discounts – LOMD
Swing Vote
-Service has swung back and forth.
-TAM 9436005 (May 26, 1994) – swing vote may
mitigate minority discount or offset LOMD.
-TAM 9432001 (March 28, 1994) – shares to be
valued w/o regard to shares already owned by
recipient, retained by donor, or previously given to
others.
-rejected in Simplot v. Commr., 112 T.C. 130
(1999); Davis v. Commr., 110 T.C. 35 (1998).
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FLP Valuation Discounts –
Bad Nontax Reasons
Facilitate a Gift-Giving Plan – Generally No

-Estate of Erickson v. Commr., T.C. Memo. 2007107 (full value of FLP assets brought back into
estate where 88 year old created FLP 2 years after
diagnosed with Alzheimer’s).
-Estate of Rosen v. Commr.,T.C. Memo. 2006-115
(another 88 yr. old!)(instead of Alzheimer’s her
children had her declared incompetent several
years before creation of the FLP at issue).
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Other Strategies
Step-Up Basis Trusts
 Each spouse transfers assets to a trust
structured to qualify for the gift and estate
tax marital deductions under § 2523(a) and
§ 2056(a).
 Assets in trust are for spouse’s benefit and
upon spouse’s death, pass to spouse’s
estate.
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Other Strategies
Step-Up Basis Trusts – cont’d
 Each spouse (as grantor) retains: (1) power
to alter or amend bene-spouse’s timing and
enjoyment of income or principal of trust
and (2) power to direct trustee to make or
refraining from making any proposed
distributions, which causes estate inclusion
in grantor’s estate.
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Other Strategies
Step-Up Basis Trusts
 Trust should prohibit Grantor from serving
as trustee.
 Bene-spouse cannot be sole trustee with
respect to discretionary distributions.
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Other Strategies
Step-Up Basis Trust – Issues
 Just enough, but not too much – Grantor
should retain enough power to cause
inclusion under §2038, but not so much as
make the gift incomplete under Treas. Reg.
25.2511-2(b).
 Avoid Reciprocal Trust Doctrine
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Other Strategies
Step-Up Basis Trust – Issues
 QTIPs do not work because § 2523(f)(5)
provides the QTIP property is not included in
gross estate of donor spouse (therefore no stepup at death of donor spouse).
 GPA Marital Trusts do not work because all
income must be paid to spouse, which deprives
grantor spouse of ability to alter or amend
timing and manner of enjoyment under § 2038.
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Other Stratagies
Step Up Basis Trust – Risks
 Spouse dying within 1 year of date of transfer
would prevent step-up of basis under § 1014(e).
 Divorce Bene-spouse cannot be eliminated as
result of divorce (would make it a terminable
interest). Also, if H&W divorce assets in trust
will be included in grantor’s estate, but will not
be eligible for marital deduction because H&W
are not married.
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Other Strategies
DING Trusts (Delaware Incomplete NonGrantor Trust)
 Purpose – eliminate state income tax
generated by assets by transferring to trust
domiciled in non-tax state.
 Authority - PLR 201310002.
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Other Strategies
DINGs – PLR201310002.
 Step One – Grantor created an irrevocable
that provided all distributions of income and
principal may be made by Trustee to
Grantor, but only at discretion of
Distribution Committee composed of
Grantor and his four sons, acting in a nonfiduciary capacity.
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Other Strategies
DINGs – PLR 201310002
 Grantor retained a broad testamentary power of
appointment.
 Second Step. Grantor retained the power, in a
non-fiduciary capacity, to distribute to Grantor’s
issue for HEMS, tracking language of § 674(b)(5),
which does not alter non-grantor trust status.
Distribution Committee is an adverse party, so
Grantor does not retain powers under §§ 674,676,
or 677 that would make it a grantor trust.
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Other Strategies
DINGs – PLR201310002
 Because the sons are not takers in default,
but mere permissible appointees, they are
not deemed to have a substantial interest
adverse to the Grantor.
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Other Strategies
DINGs – PLR 201310002
 Because Grantor, with the consent of a majority
of the Distribution Committee, can distribute to
himself and the DC members are not adverse for
gift and estate tax purposes, Grantor does possess
an equivalent of a lifetime GPOA, which when
coupled with a broad testamentary power of
appointment, makes the transfer to trust an
incomplete gift.
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Other Strategies
DINGs – PLR 201310002
 Do the sons’ power to act (as members of the
DC) without the Grantor’s consent create a
GPOA in the sons?
 No. Under § 2514(c) the power to act is not a
GPOA if it can only be exercised by a person
with a substantial interest in the property subject
to the power which is adverse to the exercise by
the power holder.
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