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Objectives
• Understand the income tax rules for trusts and
estates
• Discuss specific planning areas and pitfalls for
trusts and estates
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Overview
•
•
•
•
•
•
•
•
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Common uses and advantages
Disadvantages
Types of trust(s)
Taxation
Other considerations
Beneficiary reporting
Year of termination
Areas of Planning

Common Uses and Advantages
•

Estate, gift and generation skipping tax planning

•

Managing property for the benefit of elderly individuals, minors, and
charitable organizations

•

Remove assets from probate of decedent

•

Segregation of assets

•

Specialized handling or disposition of particular
assets

•

Protection from creditors
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Disadvantages
•

Formation costs

•

Complexity

•

Compressed income tax rates

•

Administration – tax returns, asset management, trustee fees

•

Lack of beneficiary control

•

Trust fund babies

9

Disadvantages: Compression of Tax Rate(s)
2021 Tax Rates for Single
Individuals
$0 - 9,950
$9,951 – 40,525
$40,526 – 86,375
$86,376 – 164,925
$164,926 – 209,425
$209,426 – 523,600
$ 523,600 +

10%
12%
22%
24%
32%
35%
37%

Plus 3.8% tax on net investment
income based on $125,000
threshold
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2021 Tax Rates for Trusts
$0 – 2,650
$2,651 – 9,550
$9,551 – 13,050
$13,051+

10%
24%
35%
37%

Plus 3.8% tax on net investment
income based on 12,950
threshold

Types of Trust(s)
Inter-vivos / living trust
•
•
•
•
•

Trust takes effects during the grantor’s lifetime
Revocable
Irrevocable
Grantor
Non-grantor
– Simple
– Complex

•
•
•
•

Electing small business trust (ESBT)
Qualified Subchapter S Trust (QSST)
Charitable Remainder Trusts
Charitable Lead Trusts

Testamentary / under will
• Trust takes effect only after the death of the grantor
• Irrevocable
• Non-grantor
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Types of Trust(s): Grantor
• Treated as if individual owns the asset outright for income tax
purposes (disregarded)
• Determination based upon powers and/or circumstances enumerated
in IRC Sections 673-678
– Power to revoke (IRC Sec. 676)
– Income for benefit of grantor or spouse (e.g., income may be used

to pay insurance premiums on their lives) (IRC Sec. 677)
– Control of beneficial enjoyment (e.g., someone having the power to

add a beneficiary) (IRC Sec. 674)
o Watch for related or subordinate trustees…
– Reversionary interest over 5% of initial value
– Administrative powers which benefit the grantor (i.e., sale of trust

12

corpus for less than fair value, ability to borrow without adequate
security or interest, power to substitute assets of equal worth, etc.)
(IRC Sec. 675)

Types of Trust(s): Grantor
• Treated as if individual owns the asset outright for income tax
purposes (disregarded) cont.
– Person other than the grantor trust as owner
o Power to vest corpus or income in oneself, OR
o Individual had such power and “partially released or otherwise
modified such power” and after release or modification retained a 671677 power (IRC Sec. 678)

– Although a grantor trust for income tax purposes, transfers

to the trust may or may not be completed gifts and the trust
may or may not be includible in the grantor’s estate
– The income tax “gift”
– Filing requirements
o IRC Treas. Reg. 1.671-4(b) alternative reporting methods
o Furnishing the grantor with information needed to file grantor’s
individual income tax return
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Types of Trust(s): Simple vs. Complex
• Annual determination – primary relevance is to determining
what portions of income are taxable to trust and to
beneficiaries
‒ Simple (Secs. 651 and 652)
o Income must be distributed currently
o Principal (corpus) is not distributed
o No distributions to charity

‒ Complex (Secs. 661 and 662)
o Any Irrevocable trust that is not a Simple Trust

o May accumulate income
o Discretionary distributions of income or distributions of principal

(discretionary or mandatory)
o Distributions to charity

‒ Estates are always complex
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Taxation
• Taxable income for trust calculated similarly to individuals, with
certain exceptions:
‒ Personal exemption replaced by either a $600 (estate), $300 (simple) or a
$100 (complex) deduction (Sec. 642(b))
‒ Deductions for management & maintenance of property held for income,
such as trustee fees
‒ Charitable deduction not subject to AGI percentage limits (Sec. 642(c))
‒ No overall itemized deduction limitation(s)
‒ No deduction for 2% miscellaneous itemized deductions – Special
treatment under Sec. 67(e)
‒ Deductions for depreciation, amortization & depletion have special
allocation requirements
‒ No IRC Sec 179 deduction for trusts or estate (Sec 179(d)(4))
‒ Deduction is permitted for distributions of income
o Result is a hybrid treatment in which the trust may be taxable of some items or
portions of taxable income, while beneficiaries may be taxable on others.
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Taxation: Passive Activities
• Trust is the taxpayer
• Look to activities of the trustee (and those working for the trustee) to
determine level of participation
– Frank Aragona Trust, 142 T.C. No. 9 (2014) and Mattie K. Carter Trust, 256

F. Supp. 2d 536 (N.D. Tex. 2003)
– Technical Advice Memorandum 201317010 - IRS held that the sole means

for a trust to establish material participation in an activity is if the fiduciary,
in his or her capacity as fiduciary, is involved in the operations of the
relevant activity on a regular, continuous, and substantial basis
– Grantor trust – look to grantor’s participation

• Distributions of passive activities to beneficiaries
• Unused passive activity loss carryover (of trust) is added to the tax
basis of the interest received by the beneficiary (Sec. 469(j)(12))
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Taxation: Charity
• Deduction permitted without limitation (IRC 642(c))
• Charitable distribution must be permitted by governing instrument
– IRS position is that it must permitted in ORIGINAL instrument

• Deduction on amounts actually distributed from “gross income”
– Tracing rules

• Pass-through deductions (from LLCs and partnerships owned by the
trust) are permitted as long as contribution is from entity gross income,
even if governing instrument does not allow such distributions by trust
(Rev. Rul. 2004-5)
•

Foreign charities are permissible donees
•

•

Charities does not have to be organized or created in the United States

Charitable distributions of principal do not result in
deduction
‒
‒

Not a distribution from gross income
If property purchases from gross income, can get
deduction up to basis (Green, 880 F.3d 519 (10th Cir. 2018)

• UBTI (IRC Sec. 681)
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Taxation: Expenses
• Not subject to 2% limitation – Sec. 67(e)
‒
‒
‒
‒

Fiduciary fees
Tax preparation fees
Legal fees
Costs which would not have been incurred if not for the fact that the
property is held in trust
o Sec. 67(e) – NA to grantor trusts

• Subject to 2% limitation (non-deductible)
‒ Production of income expenses
‒ Investment advisory fees
o Knight v. Comm., 552 U.S. 181 (2008)

‒ Bundled trustee fees
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Taxation: TAI vs. DNI
• Trust accounting income (TAI)
‒ Based upon local law, UPIA and trust instrument
‒ Amount that the income beneficiary of a Simple trust is entitled to
receive
‒ Default concept of income in the Code unless preceded by “taxable”,
“distributable net”, “undistributed net” or “gross”

• Distributable net income (DNI)
‒ Maximum amount of permitted deduction (from taxable income) for
distributions made
‒ Maximum amount of trust income which is taxable to beneficiaries
‒ Preserves the character of income items passing through to
beneficiaries
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Taxation: Trust Accounting Income (TAI)
• Cash method concept
• Not impacted by federal tax treatment (e.g., taxability or limitations)
• Receipts and disbursements must be allocated between principal
and income
‒ Principal - Capital gains, losses and distributions (unless permitted by
the instrument or local law to be allocated to income), liquidating
distributions, stock splits and insurance recoveries
‒ Income – Interest (taxable and tax-free), dividends, rent, royalties,
business profits and partnership distributions
‒ Expenses must be allocated between principal and income
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Taxation: Trust Accounting Income (TAI) - cont
• To Income
• Income Receipts
– Interest

– Dividends (cash or other property)
– Rents
– Royalties
– Profits from business owned by trust

– Distributions from entities (generally not exceeding 20% of entity FMV)

• Expenditures
– Percentage of fiduciary fees

– Percentage of investment commissions and expenses (if deductible)
– Operating costs of any business
– Depreciation
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Taxation: Trust Accounting Income (TAI) - cont
• To Corpus
• Income Receipts
– Capital Gains
– Stock dividends (shares of the issuing corporation)

• Expenditures
– Percentage of fiduciary fees
– Percentage of investment commissions and expenses (if deductible)
– Depreciation
– Casualty losses
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Taxation: Trust Accounting Income (TAI) - cont
• Some of the expenditures listed above may be allocated in part to
the income beneficiary and in part to corpus.
• The above-mentioned allocations are important factors in
determining the benefits received from the trust by its beneficiaries
and the timing of such benefits.
• It is important to realize that the treatment of items of income and
expenditures for taxable income purposes does not determine the
treatment of such items in computing the entity’s accounting
income.
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Taxation: Trust Accounting Income (TAI) - cont
EXAMPLE:
• Trust is a simple trust. Matt is its sole beneficiary. In 2021 the trust
earns $20,000 in taxable interest and $15,000 in tax-exempt interest.
• In addition, the trust recognizes an $8,000 long-term capital gain. The
trustee assesses a fee of $10,000 for the year.
• If all fees are to be allocated equally between income and corpus, the
trust accounting income is:
$20,000
$15,000
($5,000)
$30,000
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Taxation: Distributable Net Income
• The concept of distributable net income (DNI) was developed to
avoid the double taxation of trusts. Because a trust is a tax-paving
entity, double taxation would occur if the income was taxed to the
fiduciary and then again to the beneficiary when distributed. DNI
avoids this double taxation be determining:
‒ The maximum amount of the distribution on which the beneficiaries can
be taxed
‒ The maximum amount that can be used by the entity as a distribution
deduction for the year
‒ The character of amounts retained by a trust and distributed to
beneficiaries
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Taxation: Distributable Net Income – cont.
• Calculating DNI
‒ For simple trust, which by their nature must distribute all current
income, the DNI is the trust’s taxable income with the following
modifications:
o No deduction for exemptions are allowed
o Undistributed capital gains and losses allocated to principal are

excluded (unless capital gains are allocated to DNI or to income)
o Undistributed extraordinary dividends and taxable stock dividends

allocated to principal are excluded
o Tax-exempt income is added back
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Taxation: Distributable Net Income – cont.
EXAMPLE 1:
Trust is a calendar year-end, complex trust, organized under the laws of
Delaware. In 2021 the trust distributes its accounting income to its sole
beneficiary, Matt. Capital gains and losses are allocable to corpus. In
2021 Trust realizes the following items:
Dividend income
Taxable interest income
Long-term capital gain
Fiduciary’s fees

$25,000
15,000
10,000
6,000

Trust accounting income - $37,000 (25,000 + 15,000 – 3,000) (Under the DE P/I Act,
fiduciary fees are allocated 50/50 between income and principal)
DNI - $34,000 (25,000 + 15,000 – 6,000)
Matt will recognize $34,000 of income and Trust will recognize $10,000 of LTCG
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Taxation: Distributable Net Income – cont.
EXAMPLE 2:
Trust is a calendar year-end, simple trust, organized under the laws of
Delaware. Matt is its sole beneficiary. Trust’s only asset is partnership
interest. The partnership does not make a distribution. Capital gains and
losses are allocable to corpus. In 2021 Trust K-1 items are as following:
Dividend income
Taxable interest income
Long-term capital gain
Fiduciary’s fees

$25,000
15,000
10,000
6,000 (direct trust expense)

Trust accounting income – 0
DNI - $34,000 (25,000 + 15,000 – 6,000)
Matt will not get a distribution and Trust will recognize $34,000 of income and
$10,000 of LTCG
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Taxation: Income Distribution Deduction (IDD)
• Both simple and complex trusts are allowed a deduction for the
amount of income they distribute to beneficiaries during the taxable
year. This income distribution is provided to eliminate the double
taxation which would occur if the income were taxed first to the
fiduciary and then again to the beneficiary upon distribution.
• A simple trust receives a deduction of the amount of income that is
required to be distributed currently. Although the amount of income
to be distributed is determined under the terms of the trust and by
local law, the deduction cannot include any amounts of trust
income, which are not included in the trust’s gross income.
Furthermore, the deduction cannot exceed distributable income
(DNI).
• DDI must be equal to taxable income received by beneficiary
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Taxation: Income Distribution Deduction
(IDD) – cont.
• The income distribution deduction is limited to the lower of the DNI
or the income required to be distributed currently (IRDC), whether
distributed or not, and amounts actually distributed.
• Determining IRDC
‒ IRDC is the keystone of the DNI deduction and an important concept in
trust and estate taxation. Under Section 643(b), IRDC is determined in
the following ways:
o The governing instrument
o Applicable governing law – State principal and income acts
o Trustee discretion - Section 643 provides the fiduciary with the flexibility to

do what is “reasonable and equitable” in light of the interests of the income
beneficiaries and the remainderman
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Taxation: Income Distribution Deduction
(IDD) – cont.

Example

Family Trust was created upon the death of Matt. Under the trust’s
terms, income is to be distributed to the three Matt’s children:
Brock, Josh and Anthony. The children are not entitled to
distribution of principal. Upon the death of all three of Matt’s
children, the corpus is to be allocated pro rata to Matt’s
grandchildren.
In 2021, the trust purchased a commercial real estate building for
$800,000, of which the trust paid $200,000 in cash and incurred a
$600,000 mortgage. The trust document provides that in
determining IRDC, the trustee must charge 100 percent of any debt
payments against the otherwise distributable income. The
document requires the trustee to offset distributable income by a
depreciation reserve, which is to be calculated under federal tax
guidelines 31

Taxation: Income Distribution Deduction
(IDD) - cont.
Example (cont)
The Income and expenses for 2021 were as follows:
Rental Income
$120,000
Interest Income
$9,000
Dividend Income
$5,000
Total
$134,000
Mortgage Interest
$80,000
Mortgage Principal $20,000
Depreciation
$10,000

The IRDC is $24,000 after considering the mortgage principal
payments and depreciation expense. The trust’s taxable income
before DNI is $44.000. The trustee is only required to distribute
$24,000 in accordance with the governing instrument
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Taxation: Income Distribution Deduction
(IDD) - cont.
• Amounts actually distributed also create IDD
• If distributing property, unless a specific bequest the
distribution amount is the lessor of basis or fair market value
(IRC Sec. 643(e)(2))
‒ Beneficiary receives property with carryover basis and holding period
‒ Distribution of property is not a gain event UNLESS property is
distributed to satisfy a set distribution amount
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Taxation: Allocation of Income
•

The amounts to be included in a beneficiary's gross income generally
consist of a pro rata portion of each class of income included in DNI (IRC
Treas. Reg. 1.652(b)-2(a))

•

If the terms of the governing instrument or state law specifically allocate
different classes of income to different beneficiaries, each beneficiary will
be deemed to have received those items specifically allocated to him or
her, if allocation has an economic effect independent of the tax
consequences (IRC Treas. Reg. 1.652(b)-2(b) and 1.66(b)-1)
‒

The terms of the Trust direct the trustee to pay $5,000 of trust income, first from tax-exempt
income to the extent the trust earned tax-exempt income, to beneficiary
o

‒

The terms of the Trust direct the trustee to pay the tax-exempt income to beneficiary each
year with remaining income accumulated by the trust
o
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This allocation does not have economic effect independent of the tax consequences because the
amount received by beneficiary is not contingent upon the amount of tax-exempt interest earned by
the trust

Allocation does have an economic effect because the amount distributed to beneficiary depends on
the amount of tax-exempt income earned by the trust

Taxation: Allocating Expenses to Classes
of Income
• All deductible items directly attributable to a specific class of
income must be allocated to that class
‒ Repairs, taxes and other expenses relating to a rental property must be
allocated to that rental income

• All deductible items not directly attributable to a specific class of
income may be allocated to any item of income included in DNI, but
a portion must be allocated to nontaxable income
• In allocating deductions, preparers should consider where they
would provide the most benefit (eg. against interest income vs.
qualified dividends)
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Taxation: Allocation of Capital Gains to
Income
• Gain from the sale or exchange of a capital asset is included in
income to the extent pursuant to the governing instrument and
applicable local law or pursuant to a reasonable and impartial
exercise of duly authorized discretion by the fiduciary (IRC Treas.
Reg. 1.643(a)-3(b))
‒ Allocated to income
‒ Allocated to principal but treated consistently by the fiduciary on the
trust’s books, records and tax returns as part of a distribution to a
beneficiary
‒ Allocated to principal but actually distributed to the beneficiary or
utilized by the fiduciary in determining the amount which is distributed
or required to be distributed to a beneficiary

36

Taxation: Types of Income
TRUST ACCOUNTING INCOME
•

Items allocated to income usually
consisting of money or other
property received for the use of
trust assets

TAXABLE INCOME
 Trust Accounting Income

DISTRIBUTABLE NET INCOME (DNI)
 Taxable Income before IDD

Plus:
•
Less:

•

Capital gains not included in DNI

Less:

Various expenses charged against
income based upon the governing
instrument or state law

Modifications:

•

Exemption amount

•

Other adjustments to reflect the proper
tax treatment of income and expense
items

•

Tax limitations on expenses or losses

•

Adjustments to the timing of
income/expenses recognition based upon
tax law

•

Exclude capital gains allocable to corpus
and not distributed

•

No deduction allowed for income
distributed

•

No deduction for personal exemption

•

Include tax-exempt interest less expenses
allocated to T/E income

•

Include all foreign income

= Taxable Income before IDD 
Less: IDD
Income distribution deduction is the lesser
of 1) deductible portion of DNI or 2)
taxable amount actually distributed to
beneficiaries during the year

= Trust Accounting Income 
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= Taxable Income

= Distributable Net Income

Taxation: Elections
• Election to recognize gains – IRC Sec. 643(e)(3)
‒ Trustee may elect to treat distribution of property as deemed sale and
distribution of cash
‒ Beneficiary receives property with a basis step-up and new holding period
‒ Must be applied to all property distributed in year of election
‒ Gain is taxed at the trust level

• 65 Day election – IRC Sec. 663(b)
‒ Trustee can elect to treat income distributed within 65 days after the end of the
trust year to be treated as distributed on the last day of previous year
‒ Amount cannot exceed the greater of trust accounting income or DNI (IRC
Treas. Reg. 1.663(b)-1(a)(2)(i))
o Can’t use rule to create tax-free distributions to beneficiaries

38

Considerations: Tiered Distributions
• Separate classes of beneficiary with one having priority for
distributions over another
• 1st tier: beneficiaries to whom income (or specific amount satisfied
from income) must be distributed currently
‒ Distributions are deductible to trust and taxable to beneficiary to the
extent of DNI (pro-rata)
‒ Charitable deductions are not allocated to 1st tier distributions

• 2nd tier: any remaining beneficiaries
‒ Distributions are deductible to trust and taxable to beneficiary to the
extent of remaining undistributed DNI after first tier distributions (prorata)
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Other Considerations: Crummey Powers
•

In 2021, any individual is allowed to gift up to $15,000 per year to any
person without incurring a gift tax (annual exclusion)

•

The only restriction on annual exclusion gifts is that the donee must be
allowed the right of immediate use and enjoyment of the gift (IRC Sec
2503(b))

•

Gift to a trust considered a gift of future interest and will not qualify for the
annual exclusion

•

Crummey powers allows a donor to make gifts to a trust that can qualify for
the tax-free exclusion

•

A crummey power gives the trust beneficiaries the right to immediately
withdraw their share of the gift from the trust (usually 30 - 60 days)

•

If beneficiary does not withdraw the gift during that period, the gift remains
in the trust

40

Other Considerations: Crummey Power
•

Beneficiary has lapsing right to withdraw amounts from trust as
contributions are made by grantor (“Crummey” power) for estate / gift tax
purposes which can create grantor trust status per Sec. 678

•

Example: Trust is established with $500,000. Beneficiary has right to
withdraw $30,000 (after gift-splitting). Taxable income of trust is $20,000 in
interest and $10,000 in dividends.
‒

6% of trust is grantor to the beneficiary ($30,000 / $500,000), at least
during the withdrawal window; thereafter, it depends upon the nature
of the beneficiary’s continuing rights

‒

94% (remainder) of trust is complex

• Note that grantor status to trustor “trumps” grantor status to beneficiary
(Sec. 678)
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Other Considerations: Estates
•

Income and expenses must be allocated between decedent’s final income
tax return (Form 1040) and initial estate income tax return (Form 1041)
based upon their occurrence relative to date of death

•

Income in respect of a decedent (IRD) is taxable for estate and income tax
purposes
‒ IRD deduction under 691(c)

•

Estate expenses can be claimed on the estate income tax return (Form
1041) or estate tax return (Form 706), but not both
‒ If claimed on Form 1041, a statement is required indicating the
expenses will not be claimed on Form 706
‒ Estate expenses are determined under IRC Sec. 2053

•

Certain debts of the decedent that are otherwise deductible can be
deducted on both
‒ Deductions in respect of a decedent (IRC Sec. 691(b))
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Other Considerations: Estates
•

Final medical expenses of a decedent can be claimed on the decedent’s
final Form 1040 or estate tax return (Form 706), but not on estate income
tax return (Form 1041)
‒ Must be paid within 1 year of date of death

•

Estates gets a charitable deduction for income permanently set-aside for
charitable use (IRC Sec. 642(c))

•

Estate can elect to have a calendar year or any fiscal year so long as year
doesn’t exceed 12 months
‒ Can create deferral – especially with calendar year investments and
distributions

•

Estates do not pay estimated tax for first 2 years

•

Qualified revocable trusts can make a 645 election to be treated as an
estate for a limited time period
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Other Considerations: Estates
Fractional
Fractional Share
Share Bequest
Bequest
• Funding – Fractional Share Bequest
‒ Can be marital lead or credit shelter trust lead
‒ Both shares participate in post-death appreciation and
depreciation of the estate
‒ No gain or loss triggered upon funding
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Other Considerations: Estates
Fractional
Fractional Share
Share Bequest
Bequest
• Funding – Pecuniary Bequest – “an amount equal to
(shall pass to)… The residue of my estate shall pass
to…”
‒ Can be pecuniary credit shelter lead or marital lead
‒ Creates the equivalent of a liability and may “freeze” the
amount/value of assets passing to the pecuniary lead bequest
‒ Funding language is important
o Assets valued at date of distribution – results in triggering of gain

and IRD items if used to fund the pecuniary amount
o Assets valued at date of death – can result in loss of marital

deduction (Rev. Proc. 64-19)
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Beneficiary Reporting
• In determining the gross income to the beneficiary, amounts
includible on Schedule K-1 must have the same character in the
hands of the beneficiary as in the hands of the trust
• Simple trusts – all income earned by the trust is reported on
Schedule K-1 UNLESS “trapping distribution”
• Complex trusts – income earned by the trust must be allocated
between the beneficiary and trust based on amount(s) distributed
– For partial distributions of income, the character of income reported

by the beneficiary should be proportional to that earned by the trust
– Includes tax-exempt income
– Cannot pick and choose types of income to be reported by trust vs.
beneficiary

• Must take into account beneficiaries’ tax situation

• Charities do not get K-1s, but what about other tax-exempts?
46

Year of Termination
• All items of income and expense are distributed to beneficiaries
• Capital gains are considered part of DNI
• Deductions in excess of income pass through to beneficiaries –
IRC Sec. 642(h)(2)
‒ Excess 67(e) deductions can be claimed as non-2% deductions by
beneficiaries – IRC Treas. Reg. 1.642(h)-2

• Unused NOLs or capital loss carryforwards pass through to
beneficiaries – IRC Sec. 642(h)(1)
• Suspended passive activity losses are added to basis (to
beneficiary) of the activity to which they relate
• Rule Against Perpetuities
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Areas of Planning
• Challenges with existing trusts
‒
‒
‒
‒
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Outdated provisions
Terminations
Proliferation of trusts
Termination of grantor trust status

Areas of Planning
• Decanting
• The ability to decant is dependent on state law
• 26 states have decanting laws (AK, AZ, CT, CO, DE, FL, IL, IN,
KY, MI, MN, MO, NV, NH, NY, NC, NM, OH, RI, SC, SD, TN, TX,
VA, WI, and WY)
• Statue’s effectiveness vary from state to state
• What if your trust is not in one of these states?
– Possible change situs

– Trustee distribution powers (does trustee have total discretion?)
– MA has allowed decanting via court ruling
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Areas of Planning
• Decanting
• Potential Changes made through Decanting
– Administrative Changes/Modernization of trust document
o Trustee powers
o Trustee changes
o Spendthrift clauses
o Override state law
o Etc.

– Changing distributions
o Extending distribution ages
o Eliminating distribution ages
– Grantor/Non-Grantor conversions
– Changing other beneficial interests
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Areas of Planning
• Decanting
– Income Tax Issues
– Is decanting a taxable event?
o General position that a decanting is not a termination but a continuation of

original trust
o IRS has said no gain is triggered by decanting
o Although not entirely clear, IRS has also ruled that no section 661
distribution occurred
o Issue of tax attributes (capital loss, PAL, investment interest expense
carryovers) in decanting

– Decanting to change grantor/non-grantor trust status
o Less clarity on this issue
o PLR 20173007 – non-grantor to grantor status

‒ IRS no rule list – Rev. Proc. 2020-3
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Areas of Planning
• Addition Taxpayers
– 199A – Generally allows for a 20% deduction on qualified business
income (QBI) for all non-C Corporation taxpayers
o QBI includes non-specified service business income and qualified REIT and

PTP income
o QBI is not income from a specified service trade or business UNLESS

taxpayer is a “small taxpayer”
o A trust is considered a small taxpayer if taxable income is less than 164,900-

the threshold amount (computed before the IDD deduction)
o Most QBI income for trusts will be reported on a K-1
o Reported on form 8995 or 8995-A, depending on whether taxable income is

above or below the threshold amount
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Areas of Planning
• Addition Taxpayers
– IRC Sec. 1202 Qualified Small Business Stock (QSBS)
o Allows for a $10M exclusion (or 10x basis) of gain on any sale of QSBS per

taxpayer

– IRC Sec. 643(f) anti-abuse rule:
o For purposes of this subchapter, under regulations prescribed by the

Secretary, 2 or more trusts shall be treated as 1 trust if—
o such trusts have substantially the same grantor or grantors and substantially the
same primary beneficiary or beneficiaries, and
o a principal purpose of such trusts is the avoidance of the tax imposed by this
chapter.
o For purposes of the preceding sentence, a husband and wife shall be

treated as 1 person.
o Specifically addresses 199A in IRC Treas. Reg. 1.643(f)-1
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Areas of Planning
• Generating gains
– Taxable sales and exchanges with trusts
– Turning off grantor trust status Sec. 643(f) anti-abuse rule:
o The trust becomes a separate taxable entity
o The grantor is deemed to transfer to the trust all of the trust’s assets and

liabilities (Reg. 1.1001-2(c), Ex. (5); Mandorin v. Comm., 84 T.C. 667 (1985);
Rev. Rul. 77-402)
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Questions?
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Thank you
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Disclaimer
The opinions and analyses expressed herein are subject to change at any time. Any suggestions
contained herein are general, and do not take into account an individual’s or entity’s specific
circumstances or applicable governing law, which may vary from jurisdiction to jurisdiction and be
subject to change. No warranty or representation, express or implied, is made by Andersen, nor does
Andersen accept any liability with respect to the information and data set forth herein. Distribution
hereof does not constitute legal, tax, accounting, investment or other professional advice. Recipients
should consult their professional advisors prior to acting on the information set forth herein. © 2020
Andersen Tax LLC. All rights reserved.
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