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Systems of land tenure in the Arab countries 
of the Middle East evolved within the 
context of a common historical and cultural 
legacy. This accounts for the great similari
ties in the systems used in these countries 
today. Variations in existing laws and 
regulations in each country may be at
tributed to divergences in the path and rate 
of socioeconomic development, and to 
differences in the problems to be faced. 

Existing land tenure legislation was shaped 
by four major factors: I) governing princi
ples derived from the Shari'a, from which 
subsequent legislation never departed; 2) 
Ottoman rules and regulations, particularly 
those decrees enacted in the second half of 
the nineteenth century which paved the way 
for private ownership of agricultural land; 3) 
regulations inspired by the French and 
British administrative systems during the 
colonial period, aimed mainly at the con
solidation of individual property rights and 
the rights of foreigners to own real estate; 
and 4) legislation associated with 
post-World War II modernization efforts 
and the problems created by rapid ur
banization, increasing migration to urban 
areas, and new industrialization projects. 

The SharI'a is derived from the prescriptions 
of the Koran and the accepted tradition of 
the Prophet Mul}.ammad, the lfadith. It is 
binding upon every institution, political, 
social, economic, public or private that 
claims to be Islamic, and every branch of 
law in an Islamic state must observe its 
precepts. The Shari'a is based on juristic 
interpretation but is not codified, and the 
four major schools of Islamic jurisprudence 
differ mainly in details of practice and 

application. The same basic principles are 
adhered to by all Islamic legal systems, but 
because the Sharl'a is not based on case law, 
divergences have existed between countries 
and even among different jurisdictions in the 
same country. 

From the seventh to the sixteenth centuries, 
no single school achieved overwhelming 
dominance over the others. But under the 
Ottomans, the Hanafi school was adopted as 
official and its system of jurisprudence 
applied throughout the empire. In Saudi 
Arabia this was changed in 1926, when the 
Hanbali school was established as the basis 
for the kingdom's legal system. 

The Shari'a recognizes that changing 
social, economic and political circumstances 
will necessitate constant review and ad
justment of the State's administration. To 
meet this challenge, government is given 
wide discretion in civil matters. It has the 
right to issue and enforce administrative 
legislation to ensure the welfare of the 
'umma, the community, in accordance with 
the conditions prevailing in any given time 
and place. Despite this wide authority, the 
State is as bound by the SharI'a as are its 
citizens and cannot claim that it is above 
erring. The government can therefore be 
taken to court for the settlement of 
grievances like any other party. 

The general welfare purpose of the Shari'a's 
precepts is broadly construed, and gives 
government utmost flexibility. However, the 
legislation which government is authorized 
to issue is viewed as an extension of the 
Shari'a aimed at ensuring and facilitating its 
enforcement in various situations. 
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Specific regulations have been difficult to 
draft within the boundaries of established 
jurisprudence, and even more difficult to 
administer under the Shari'a judicial system. 
Consequently, since Ottoman times gov
ernments have relied on codified laws 
known as Qiinun. These are primarily 
applied in civil and administrative matters 
but often extend to the criminal branch as 
well. They are enforced concurrently with 
the Shari'a and, in theory, do not conflict 
with it. 

Saudi Arabia does not recognize the legality 
of Qiinun. The government functions instead 
through administrative codes termed "regu
lations" and "directives," issued by the 
Council of Ministers and sanctioned by the 
King. Since a modern state would be hard 
pressed to function without some form of 
codified law, it is not surprising to find that 
these regulations are acquiring ever-wider 
application. Economic development, indus
trialization and urbanization have all 
necessitated an increasing number of 
regulations extending to almost all the 
spheres of administrative and civil activities, 
including land tenure and development 
controls. 

These regulations differ from Qiinun. They 
are issued in response to specific problems 
and needs arising from conditions and 
circumstances of local, regional or national 
scope. A regulation applying to a particular 
situation does not always officially cancel, 
supersede or amend prior regulations 
applying to the same situation. Conse
quently, there are cases in the field of land 
administration and development controls to 
which several different regulations could be 
legally applied. In order to discharge their 
responsibilities, central and local authorities 
can request and be granted the issuance of 
regulations or changes in them, which of 
course tends to undermine the impact of any 
given regulation. 

In most Islamic countries, existing land 
tenure systems are based directly on the 
Shari'a and are therefore much less affected 
by changing conditions and procedures than 
are development controls, including 
planning and land use, which draw their 
legal strength from Qiinun or regulations. 
Whenever restrictions are imposed on land 

tenure systems, they are aimed at safe
guarding the interests of the community and 
achieving better equity in distribution. They 
do not attempt to amend the basic principles 
of tenure which have remained essentially 
unchanged over time. 

Historical Overview of Land Tenure 
Systems 

Land tenure systems originally regulated the 
use of arable land, pasture land and access 
to water-necessities basic to community 
survival. Agricultural land provided the 
main source of sustenance for the com
munity and the permanent tax base for the 
government. 

During the lifetime of the Prophet, a dif
ferentiation was made between lands where 
people converted to Islam of their own 
volition, without entering into armed 
conflict with the Muslims, and lands which 
were conquered by Muslim armies. The 
former remained the private property of 
their owners while the latter were considered 
spoils of war. 

The sweeping expansion of Islam occurred 
under 'Vmar, the second Caliph, who had to 
establish basic policies for the governance 
of a vast Islamic state. He stipulated that 
Muslim armies were to relinquish their 
traditional right to conquered agricultural 
lands and receive instead a fixed share of the 
public revenues. This edict had far-reaching 
consequences, because it established the 
principle of State ownership and taxation of 
these lands for the benefit of the Muslim 
community. The previous occupants con
tinued to cultivate their land under usufruct 
right, which could be legally acquired and 
transferred; but the land itself could never 
be divided among heirs. A plot of land 
which passed into Muslim hands through 
conversion to Islam or transfer to a Muslim 
did not change its tax status; the assessed 
khariij still had to be remitted to the State. 

In contrast, buildings and land attached to 
them in villages, towns and cities remained 
the private property of the owners at the 
time of conquest, to be freely used and 
disposed of subject only to the restrictions of 

the Shari'a. No tax was assessed on either 
land or structures. 

All lands in both the Arabian peninsula and 
the conquered countries which were neither 
occupied nor owned by anybody were 
considered State property. From this 
property, personal fiefs ('iq{ii') could be 
granted to individuals having the capability 
to develop the land, thereby benefiting both 
themselves and the community. A fief was 
granted as private property, and could not 
be legally confiscated and reallocated unless 
the beneficiary failed to develop it over a 
certain period of time ('Vmar allowed three 
years). Fiefs were taxed in accordance with 
geographic location and method of irriga
tion. 

The Shari'a gave great latitude to the State 
as to the utilization and disposition of 
state-owned vacant, undeveloped lands, 
including distribution and taxation, in any 
manner that would enhance the welfare of 
the community. 

Despite flagrant abuses, these land policies 
remained practically unchanged until the 
second half of the nineteenth century. The 
granting of ownership to holders of 
usufruct rights over agricultural land 
started in Egypt, which had obtained a 
certain amount of autonomy from the 
Ottomans. The process was inaugurated in 
1858 by a landmark decree detailing the 
procedures for this conversion. The re
maining legal impediments to individual 
land ownership and the transfer of titles 
were progressively abolished by 1890. 

The first taxes on urban real estate were 
levied in Egypt in 1854 and widened in scope 
by the end of the century. Current taxation 
in Egypt, Iraq, Syria, Sudan and Jordan is 
similar, consisting of an annual rate imposed 
on revenue earned from real estate. There 
are very few taxes to control land specu
lation because traditionally only rent value 
could be taxed, and there has been gr.eat 
reluctance to tax vacant land which is not 
being put to some use. However, Syria and 
Iraq have instituted a low tax on the 
assessed value of residential building plots 
which are left vacant. 

Large landholdings disappeared in Egypt, 
Syria, Iraq, Sudan and other countries in 
the 1950s, as a result of agrarian reform, 
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expropriation of the estates of the ruling 
elites, nationalization of foreign holdings 
and repossession of large accumulations of 
mir! lands (government-owned lands). Only 
in Saudi Arabia is there still 'iq{ii' land in 
private hands, but such grants are now 
restricted to desert land. Clearance from the 
district emir is required before land can be 
registered in the beneficiary's name. 

Foreign Ownership of Land 

The Ottoman Firman of 1867 affirmed the 
rights of foreigners to own real estate in 
Ottoman dominions, on condition that all 
tax obligations on these properties be met. 
Thus the capitulatory privileges which 
exempted foreigners from local taxation and 
which applied to all types of businesses were 
not extended to real estate. This was 
consistent with the State's reliance on land 
taxes as its principal source of revenue 

The colonial administration promoted laws 
aimed at protecting private property and 
maximizing the rights of foreigners, but did 
not change the tax status of real estate 

However, in many countries foreigners did 
own urban properties or agricultural lands, 
either directly or through the mortgage 
market, and these holdings were generally 
immune to expropriation as long as the 
capitulatory treaties were in force. 

Resentment against unwarranted privileges 
for foreigners led to curtailment of their 
rights in the post-colonial era In general, 
foreigners are now prohibited from holding 
land under full ownership or usufruct rights 
except, as in Egypt, where land is needed for 
personal residence. Foreign businesses can 
only own real estate within the limits 
required for their authorized activities. In 
Sudan, foreigners can only hold real estate 
under usufruct or leasehold rights, while in 
Lebanon no restrictions were ever imposed. 

Private Land Tenure Systems 

Private property is guaranteed under the 
Shari'a, and drawing profit from it is 
legitimate within the bounds set by law. 
However, private interests are always 
subordinate to the public interest, and 

Cai/o, Egypt The mud-brick house at centre is the lemnant of a vii/age engulfed b)' urban expansion at 
the edge of the city 
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private rights limited by the larger welfare of 
the community. Differentiation has always 
been made between ownership of a plot of 
land, ownership of various property rights 
to a plot of land, ownership of structures or 
other improvements on the land and 
ownership of various parts of a structure or 
building, except that the owner of any of 
these rights cannot exercise his right in a 
manner that would prejudice the rights of 
others or damage the property in any way 

Titles to the various ownership rights, as 
well as waqJ, usufruct and other long-term 
tenure systems, had to be written in legal 
documents certified by the local courts. 
After the First World War, new systems for 
the registration of titles were introduced 
based on British and French models. Titles 
to all major real estate rights, as well as 
mortgages and liens, must now be registered 
with a special Registry of Deeds in the 
Ministry of Justice. In theory, unregistered 
title transfers are void In practice, because 
of the high costs and unfamiliar procedures 
involved, the courts have often adopted a 
more flexible attitude which has permitted 
transfers to take place by civil contract 
between the parties. The resultant lack of 
registration of successive transfers has 
created confused situations and endless 
litigations In Saudi Arabia, land titles are 
issued or certified by the local courts and 
registered with the Clerks of Justice, the 
registrars of transactions and contracts In 
1975, municipalities were ordered to estab
lish land registers, and property owners were 
enjoined to register their titles with the 
municipal authorities. A long history of 
transfer without written documents often 
leads to complicated and time-consuming 
procedures involving the municipal 
authorities, the Ministries of Interior and 
Finance, and the authorities in charge of 
waqf properties. 

There are four basic systems of land tenure: 
ownership, usufruct, waqf and leasehold All 
of these can be acquired and transferred 
legally by deed, inheritance, will, gift, 
prescription or preemption, familiar legal 
means all based on the Shari'a Only the 
latter two will be briefly discussed here. 

Prescription (al taqiidum al muksib) permits 
the acquisition of property rights through 
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the peaceful, overt, and continuous 
possession (/:liyiiza) of a property if the 
owner fails to assert his right during a given 
period of time (fifteen years in Egypt and 
ten years in the Sudan). Forceful appro
priation is of course unacceptable under the 
Shari'a. Property rights other than 
ownership can also be gained by prescrip
tion, but cannot lead to ownership re
gardless of the length of time for which 
possession of the right can be demonstrated. 
Thus, prescription allows a de facto 
situation to be legalized. The significance of 
this law for the legalization of squatter 
settlements should not be underestimated 

The clear distinction between ownership and 
other property rights is of utmost im
portance. Since possession is demonstrated 
by economic use, such as cultivating land, 
inhabiting a dwelling, renting or collecting 
rent, only the right for which possession is 
established can be gained by prescription. 
The most severe restrictions on prescription 
are in the Sudan, where a law enacted in 
1970 declared all unregistered land in the 
country to be government-owned, and 
simultaneously prohibited the acquisition of 
property rights over government land by 
prescription. 

Preemption (shuf'a) restricts the right of an 
individual to dispose of a property, by 
giving joint owners and sometimes abutting 
landholders the right to preempt the trans
action in their favour. It is based on a desire 
to protect the interests of family members, 
partners and nearby owners from damage 
incurred as a result of a transaction. 
Preemption has been widely used in con
nection with land encumbered by utilization, 
leasehold and easement rights. Not only the 
landowner but also the owners of any other 
property rights over the land have pre
emption rights over each other's trans
actions. 

There can be no preemption of any gov
ernment transaction, whether it involves the 
sale, purchase, auction or taking of land. 
Nor is anyone entitled to exercise such rights 
on behalf of a waqf, when sales occur be
tween joint owners or abutting neighbours, 
or if the land is sold for the purpose of 
erecting a place of prayer (mosque, church, 

Cairo. a mosque between tall modern buildings is 
the result of a shuf'a 
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ziiwiya, etc) on any part of the property. 
Where skyrocketing land values in the past 
decade have led to transactions where the 
declared sale price is falsely claimed to be 
lower than it actually is, varied means have 
been devised to evade the preemption rights 
of abutting neighbours. These include 
building a small place of prayer on the 
property, or granting the prospective buyer 
a token share since partners have precedence 
over neighbours in the exercise of pre
emption rights. 

The Hanafi school of jurisprudence followed 
in Egypt, Iraq and Lebanon extended 
preemption rights to abutting landowners, 
while the other schools have denied it 
Sudan gives the right only when easements 
exist between the two plots of land in 
question. In Syria, preemption is not 
recognized at all. 

Individual Ownership 

Individual ownership (mulk hurr) refers to 
land over which a person has full ownership 
rights. It is the predominant form of land 
tenure in urban areas The right to mulk 
/:lurr is guaranteed by the Shari'a and the 
various national constitutions 

Joint Ownership 

Joint ownership (mushii') is a common 
system of land tenure rooted in the nomadic 
and rural traditions which predate Islam. It 
is recognized by the Shari'a which sanctions 
consideration of established customs and 
traditions (,urf) not in conflict with its 
precepts or the welfare of the community. In 
the earliest Islamic garrison towns ('am~iir), 
which were set up to house the Arab armies 
in the provinces, members of each Arab 
tribe represented in the army were col
lectively allotted a parcel of land (khi{!a) on 
which to settle, a clear reflection of tradi
tional tribal practices. Similarly, villages 
often held land in collective ownership, 
dividing it among the inhabitants for 
cultivation. Equitable distribution was 
maintained through periodic reallocation of 
individual plots. 

Sedentarization and modern land legislation 
have led to the decline of these older forms 
of collective ownership. In Egypt, the system 
fell into disuse in the 1890s with the regis
tration of titles in the name of individuals. It 
did survive in countries and areas where the 
tribal order remained dominant, even after 
tribal customary law was abolished, as in 
Saudi Arabia in 1926, or partly incorporated 
into modern land legislation, as in Sudan 
since 1925. Where it is still practiced, as in 
Saudi Arabia, the system is evolving in the 
direction of joint ownership rather than 
traditional collective ownership. An estate is 
managed by a designated person and the 
proceeds divided among all members of the 
group in accordance with their respective 
shares under the inheritance law. 

While collective ownership has practically 
disappeared, joint ownership has been 
fostered by several factors, and is now 
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common. First and foremost is the Islamic 
Inheritance Law, which mandates the 
distribution of real estate among heirs in 
accordance with the Shari'a. The portion of 
an estate which may be bequeathed at will is 
limited to no more than one third, and 
usually excludes land. With or without 
government encouragement, families often 
hold land in joint ownership to avoid 
progressive fragmentation of their property 
which would erode the benefits derived from 
it. 

Another factor promoting joint ownership is 
that the cost of urban land and building 
construction far outstripped gains in 
personal income even before the spectacular 
post-1973 inflation. Joint ventures in land 
development have resulted, particularly in 
the larger urban centres. 

Finally, entirely new types of joint owner
ship in the urban housing sector have 
emerged. The concepts of cooperatives and 
condominiums were easily introduced and 
widely accepted due to their similarity with 
established systems of joint tenure. In Egypt, 
condominiums have become the pre
dominant form of new housing construction 
since 1952 as a result of stringent and 
unrealistic rent corttrollaws. Due to the 
scarcity of urban land serviced by utilities, 
the prevailing type of development was the 
multi-storied building where individual 
apartments were sold as condominiums. 
Buyers acquired full ownership rights to the 
apartments and shared joint rights to the 
common spaces and the land. 

In an attempt to channel investment back to 
rental housing, the Housing Law of 1977 
restricted the number of units in a building 
that could be sold. However, since 
cooperative societies were exempt from 
these restrictions, the housing market will 
probably shift toward joint tenure systems 
rather than rental housing. Cooperatives 
and partnerships can buy buildings for 
housing their own members. These members 
each have the right to inhabit one dwelling 
unit and share joint ownership of the 
building and the land, unless the land is held 
under a long-term lease from the govern
ment or a public agency. In accordance with 
the Sharta, existing legislation gives 
protection to joint owners by restricting the 
freedom of any of them to dispose of his 

share without the consent of others. A share 
in a joint ownership has to be offered first to 
the partners before it can be sold to out
siders, and no partition or disposition of 
land or building held in joint ownership can 
occur without the written consent of all the 
owners. 

Taking into consideration the combined 
effects of fragmentation of property through 
inheritance and joint ownership of property 
rights, the assembly of land on the urban 
fringe and redevelopment of older areas in 
the cities become challenging tasks that can 
often be undertaken only by the government 
with its power of eminent domain. 

Waqj Property 

The waqf is a type of trust and a form of 
charitable endowment unique to Islamic 
countries. It is termed "I:zabus" in North 
Africa. Its origins are unclear; however, it is 
reported that during the lifetime of the 
Prophet, 'Umar set up a property he owned 
in Khaybar as a charitable endowment 
which served as a model for subsequent 
waqf documents. Waqf capital is given to 
God in perpetuity (mawquJ Ii Allah), and 
can never be repossessed, alienated or 
subdivided among the donor's heirs. The 
revenues from the trust provide first for the 
charitable purposes for which it was 
established; then the balance is distributed 
among beneficiaries, generally relatives, 
heirs and other persons connected to the 
benefactor and the administrator of the 
waqf. 

Originally, only property over which the 
endower had full ownership rights could be 
made into waqf; this included income
producing agricultural lands and urban 
investment buildings, both commercial and 
residential. However, powerful emirs soon 
found devices to transfer land carrying 
usufruct rights into waqf. The system which 
evolved during the Mamluk period con
tinued to flourish under the Ottomans. An 
emir who built public facilities such as 
mosques, schools, hospitals or fountains 
with his own savings was then able to 
designate government-owned lands as waqf 
in order to support the facility. The gen-

era ted revenue provided first for the 
maintenance of the facility, and the balance 
went to his descendants. The waqf system 
thus played a key role in the financing and 
upkeep of public buildings in the cities and 
towns. However, it also removed land 
permanently from the tax base and held it 
for the benefit of a privileged few. 

The consolidation of full private ownership 
over agricultural land in the latter half of the 
nineteenth century removed all impediments 
to the transfer of land to waqf. Sizable 
estates were converted into 'awqiiJ to 
prevent fragmentation and guarantee 
income to descendants, since the property 
could never thereafter be mortgaged or sold 
to cover debts incurred by the beneficiaries. 
Only a token share had to be dedicated to 
charitable endowments as a requirement in 
setting up the waqf. 

Also in the nineteenth century, national 
governments gradually took over the social 
service functions of the 'awqiif. Ministries 
were established to provide education, 
public health and other services. The 
administration of the 'awqaJ could come 
under separate ministries, as in Jordan, 
Egypt and Iraq, or special departments, as 
in Syria, Saudi Arabia and Lebanon. These 
continued to administer the charitable 
endowments and collect revenues. However, 
no transfer of funds was made to the public 
treasury in support of the public service 
functions undertaken by the State. Waqf 
authorities have always enjoyed a certain 
degree of internal autonomy, and have 
successfully resisted attempts by colonial 
powers or governments to interfere with the 
way they manage their properties and invest 
the income derived therefrom. 

The waqf has had a mixed impact on urban 
development. Until the nineteenth century, 
'awqiiJ provided badly needed capital to 
build and maintain the urban social in
frastructure. Consequently, the most 
valuable land in the older urban centres, 
particularly in such capital cities as Cairo, 
Baghdad and Damascus, is usually waqf. 
Centuries of immobilization and misman
agement have resulted in widespread 
deterioration of older waqf properties, yet 
'awqiiJ can only be appropriated by the 
State for public utility projects. Thus, 
although the waqf system did serve to 
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protect and preserve areas and monuments 
of histori<;al significance from foolish 
descendants, acquisitive rulers and 
unscrupulous developers, it now presents a 
major obstacle to the redevelopment or 
upgrading of older urban areas. 

In Egypt, endowments benefiting private 
parties, or waqf 'ahli, were abolished in 1952 
and the holdings divided among the bene
ficiaries. Only endowments totally dedicated 
to charity, or waqf khairi, were exempted 
from abolition and liquidation, and these 
are still legal The 'AwqafMinistry thus 
came to hold significant amounts of prime 
land, and a special 'Awqaf organization was 
established to oversee the profitable 
administration of these lands. Today the 
'Awqaf organization holds several thousand 
hectares of vacant, developable land within 
municipal boundaries. Almost half the area 
of Medieval Cairo is under waqf status, 
including vacant lots, dwelling units, shops, 
commercial buildings and, of course, schools 
and mosques. 

Usufruct Rights 

In many African countries, usufruct rights 
(lJaq 'intifa') are still widespread and are as 
important as ownership in matters of land 
tenure and development processes. Usufruct 
gives the right of use and exploitation of a 
property to a person other than the owner. 
It can only be granted by an owner who has 
full ownership rights over the property, and 
is generally given for an extended but not 
indefinite period. Usufruct is recognized by 
the Shari'a and regulated by many laws, but 
no specific time limit was set for the validity 
and expiration of usufruct rights, which 
leaves it up to the jurists in each area to 
define what is reasonable in accordance with 
local customs and changing conditions. 

Usufruct tenure was most common in the 
rural areas, but also existed in urban centres 
because it covered the right of using, 
improving and inhabiting a plot of land. 
Usufruct rights can be terminated upon 
paying the usufructuary a just compensa
tion-for example, remitting the cost of any 
structures built. Unless otherwise stated in 
the deed, usufruct can be transferred by 

Communal ho,!sing: a qsar in Tunisia 
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legal means, but the owner retains the right 
of supervision over all transactions. If the 
land is state-owned, the validity of the 
transfer depends upon government certi
fication. Usufruct is terminated upon 
expiration of the specified term, demolition 
of the improvements made, or non-utiliza
tion. Deliberate misuse, abuse, or any use 
damaging to the property is cause for 
immediate termination without compensa
tion. 

Usufruct can eventually lead to ownership 
by prescription and is legally considered an 
intermediate tenure system between owner
ship and tenancy. It can be sold, let or 
mortgaged. However, since neither the land 
nor any improvements on it can ever be 
divided among heirs, usufruct presents 
inheritance problems. Where it is still used, 
as in Sudan, jurists now deem it terminated 
upon the death of the usufructuary. 

Long-Term Leaseholds 

lfikr is a form of long-term leasehold 
granted by a property owner under specified 
conditions and a fixed rental agreement. It 
probably originated in the ancient cus
tomary rights of tribal chiefs to grant to 
members of the tribe building and settlement 
privileges on particular plots of land. lfikr 
differs from both usufruct and ordinary 
tenancy, in that it gives the lessee broader 
rights than are normally associated with 
tenancy, but can never lead to ownership by 
prescription. lfikr is terminated upon 
expiration of the lease and is not affected by 
the death of the lessee. Its terms have varied 
widely in countries where it was practiced, 
and cover at least the economic life of the 
improvements that the lessee is authorized 
to undertake. There are often provisions for 
extension at the lessee's option for a total 
period of up to ninety-nine years. 

lfikr was prevalent in medieval times. It was 
used by the Mamluk Sultans and emirs to 
develop new settlements, channel urban 
expansion to a desired area, and re-use 
decayed and abandoned older zones. It 
became a common land tenure system in 
urban centres It even became customary to 
lease waqf property under /;ikr right as a 

means of deriving a profitable use for the 
property without being burdened by man
agement and maintenance problems. 

Under /;ikr, the lessee makes a rental 
payment which can either be fixed at the 
outset for the term of the /;ikr or allowed to 
increase in accordance with market rates. 
lfikr rights can be legally transferred and 
mortgaged. However, the lessee cannot 
unofficially divest himself of his right, nor 
can he voluntarily allow somebody else to 
use the land or structures without the 
consent of the lessor. Any unauthorized user 
is considered an illegal occupant and can be 
evicted by the owner. Furthermore, the use 
of f:zikr property for any purpose other than 
that specified in the lease is illegal, and can 
result in cancellation of the lease. 

lfikr gives the lessee full ownership rights to 
all structures and other improvements made 
to the property. He is therefore entitled to 
dispose of any or all of these improvements 
by legal means, including transfer through 
sale, but any such disposition is valid only 
for the term of the f:zikr. Thus, a single 
parcel of land under f:zikr can involve two or 
three different ownership rights, each of 
which can be held by one or more persons. 
ownership of the land, ownership of the /;ikr 
right and ownership of the improvements. 
When a multitude of tenants also enter the 
picture, the ensuing tenure situations 
become legally quite intricate. 

The rights of f:zikr can be terminated before 
the end of the lease period if the lessee fails 
to comply with his contractual obligations, 
if the improvements he constructed are 
destroyed, if the land is appropriated by the 
State in the public interest, if the lessee fails 
to exercise his f:zikr rights for the prescribed 
number of consecutive years, or if he dies 
before initiating improvements and his heirs 
do not unanimously claim the f:zikr for 
themselves. 

The registration of /:likr rights is required by 
land registration laws. Owners of /:likr land 
can buy back /:likr rights and holders of /:likr 
rights can buy the land. Furthermore, they 
have preemption rights over each other's 
transactions so that full ownership rights to 
the land can obtain. At the termination of 
the f:zikr, the improvements made by the 
lessee revert to the lessor unless the lease 

stipulates provisions to the contrary. The 
lessee is only entitled to a compensation 
equivalent to the depreciated value of 
improvements. 

Attitudes toward /:likr have varied over the 
past several decades. Where pressure on 
urban land was severe, it was often viewed 
as an impediment to efficient urban growth 
because of the length of time for which land 
was immobilized. In Egypt, hikr was first 
restricted to waqf properties for a maximum 
term of sixty years The majority of existing 
/;ikr then disappeared during the 1950s and 
1960s as a result of the abolition of waqf 
ahli in 1952 and the enactment, in 1960, of 
legislation empowering the 'Awqiif Minister 
to decree the termination of /:likr rights. 

The skyrocketing prices of urban land in the 
1970s have resulted in renewed government 
interest in various forms of leasehold rather 
than outright sale for both development and 
redevelopment purposes in urban centres. 
These long-term leases carry rights, re
sponsibilities and restrictions very similar to 
hikr whether or not they are referred to as 
such. 

The government leases a tract of land to a 
developer or beneficiary on a long-term 
basis for a nominal fee, with stipulations 
about the manner in which it is to be 
developed. It can prohibit transfer alto
gether, or during a specified period of time; 
it can also set a time limit for the under
taking of improvements for which the land 
is leased. In the distribution of land for 
residential development, municipal authori
ties can set time limits on the erection of 
structures and preparation of buildings for 
occupancy. The State retains ownership of 
the land and the right of supervision and 
certification of all transactions pertaining to 
the use and users of the land. It can cancel 
the lease if the improvements are destroyed, 
and can appropriate the land for a public 
purpose. If it chooses to, it can also give full 
ownership rights to the lessee at any time. 

Persons holding land on a leasehold basis 
cannot give legal permission to others to 
erect, inhabit or otherwise use structures on 
the land. This situation often arises as 
beneficiaries in low income housing de
velopments or sites and services projects 
disregard restrictions on resale and sublet-
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Middle class apartment house in Cairo 
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ting, and let others build upon their plots 
and inhabit their dwellings in accordance 
with unofficial arrangements between 
parties. Many households thus find them
selves in an illegal status and have to rely on 
the goodwill of local authorities to avoid 
eviction. 

The most extensive use of IJikr is presently 
in Sudan, where it is used by the govern
ment to allocate land for residential de
velopment in the urban centres according to 
a rigid hierarchy of development zones. In 
Class I zones, plots measure 600 square 
metres and are leased for an initial period of 
sixty years, with two renewable options of 
twenty years each. In Classes II and III, 
plots range in size from 500 to 300 square 
metres and are leased for thirty years, with 
two renewable options of thirty years each. 
In Class IV zones, plots are 300 square 
metres and are leased for twenty years, with 
two renewable options of twenty years each. 
In Kuwait, land in the older central city 

areas is given by the State to developers on 
condition that they provide, as part of the 
development scheme, a multistoried 
parking lot to be operated at subsidized 
rates. 

It should be noted that renting is legally 
considered a tenure system of a lower order 
than either usufruct or /:likr, since it affords 
the tenant much more limited rights in terms 
of use, cost and security of tenure Despite 
this fact, many countries faced by a growing 
urban housing shortage have enacted rent 
control laws which, in addition to setting 
rent ceilings, have also regulated the 
relationship between owners and tenants in 
favour of the latter. The most extreme case 
is in Egypt, where stringent laws have 
practically ensured tenants of perpetual 
rights of tenancy which can easily be passed 
on to heirs. Understandably, this has only 
resulted in aggravating the housing shortage 
as investment in rental housing came to a 
grinding halt. 

Easement Rights 

Easement rights (irtifiiq) are based on old 
customs and traditions, asserted by the 
Prophet and reaffirmed by the Sharta. They 
include the right of access to water sources, 
passage on roads and city streets, and use 
of pasture lands. Hunting, fishing, and 
food and wood-gathering in forests and 
wastelands are sometimes considered irtifaq 
rights. Unlike other rights, irtifiiq can be 
established by custom or agreement between 
the parties involved without a formal deed 
or lease. It is terminated at the expiration of 
the agreed time limit or if the property to 
which it is attached disappears, and can also 
lapse by non-utilization during the legal 
prescription period. 

Changes in social, economic and tech
nological conditions have led to major 
changes in the nature and practice of irtifaq 
rights. The most common type of irtifiiq in 
the urban context, other than the use of 
lands designated for thoroughfares, utilities 
and public spaces, deals with private 
easements for passageways and utilities. The 
Egyptian civil code permits irtifiiq over 
public property. It also stipulates that irtifaq 
can be ended or altered if the conditions that 
made possible such rights have changed so 
that they can no longer be exercised, or if 
the benefit arising from them is outweighed 
by the cost to the encumbered property. The 
Sudanese land laws prohibit the acquisition 
of irtifiiq rights over government-owned 
land, and the Town Planning Law of 1950 
has authorized the Planning Committee to 
establish or abolish irtifflq rights as needed 
to ensure orderly development. 

Land development controls are generally not 
considered irtifflq rights, but in large-scale 
urban developments requirements beyond 
municipal regulations are considered nega
tive irtifflq rights encumbering the properties 
in the development for the benefit of all the 
property owners. They are therefore usually 
registered in the 'title to the land plot. Such 
rights, previously in force in some low 
density developments in Cairo, have recently 
been ignored by local authorities over
whelmed by population pressure and 
shortage of accommodations. Building 
permits have been granted which allow for 
higher densities and greater heights. 
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State-Owned Lands 

Public Lands 

Land over which no private party has full 
ownership rights is state-owned (miri) land. 
This includes deserts, forests, wastelands, 
vacant unclaimed land and expropriated 
land. The government has broad powers and 
wide latitude to use these lands for the 
community welfare. It may dispose of them 
for any development purpose or may 
transfer them to private parties. The extent 
and location of government-owned land in 
the Middle East today varies widely, 
depending on the evolution of land policies 
in each country during the late nineteenth 
and early twentieth centuries. 

Urban land always remained in private 
hands, so government ownership in the 
urban centres was limited. The waqf 
properties were of course immune to State 
encroachment for higher development or 
redevelopment purposes. Until the end of 
the nineteenth century, the lack of taxation 
provided little incentive for government 
interference in the urban land development 
process. In colonial times, private enterprise 
focused on developing new, European-style 
settlements, while the adjacent indigenous 
urban areas received little or no attention 
from government authorities. Since World 
War II, rapid urbanization, migration, the 
proliferation of uncontrolled settlements and 
their associated social, economic and polit
ical problems have prompted government 
to take a more prominent role in shaping the 
urban environment. 

Where the hinterlands of major cities 
consisted in large part of desert, forests and 
wasteland that had remained miri, the 
government is today in possession of sig
nificant land resources which could 
successfully be used to channel urban 
growth in the desired directions. This is the 
case in Saudi Arabia, Kuwait and Sudan, 
and to a large extent in Jordan, Iraq and 
Syria. In contrast, urban sprawl in Egypt is 
engulfing valuable agricultural land now in 
private ownership. Severe restrictions were 
issued in 1973 to prevent the conversion of 
agricultural land to other uses, but the 
ability to enforce these restrictions on the 

fringe areas of major urban centres is very 
limited. 

Administration and Disposition of 
Government Land 

The allocation and development of gov
ernment land in urban areas is regulated by 
the central authorities in charge of planning 
and housing, and by local municipal 
authorities. 

In Iraq, municipalities distribute land plots 
for housing purposes at subsidized prices. 
The sizes range from 200 square metres for 
labourers to 600 square metres for 
government officials. 

In Saudi Arabia, a 1954 decree turned 
government-owned land within muncipal 
boundaries over to the local authorities for 
sale to the private sector. Land inside the 
urban area was to be sold by public auction. 
Land outside the urban area was to be sold 

A market area in Yemen 
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at prices set by an official appraisal 
committee, except that any land to be used 
for ·income-producing projects had to be 
sold by public auction. To promote low and 
moderate income housing, residential lots 
were appraised at nominal prices. No more 
than one parcel could be purchased by any 
individual, and priority was given to limited 
income persons who did not currently own a 
house. In 1966, the government initiated a 
programme of land grants consisting of 
individual plots of 400 square metres in 
planned subdivisions for limited income 
families. Although the land was sold or 
granted and registered in fee simple 
ownership, the municipalities retained the 
right to reappropriate the land if the owner 
did not start construction within one year. 

Without some rational land policy, muni
cipalities may end up facing a perpetual 
shortage of land for public projects, having 
disposed of lands in their possession without 
taking into consideration the requirements 
of future growth. Similarly, the concept of 
highest and best use has led to the 
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development of government land for finan
cial profit, rather than for satisfaction of 
urban needs. Low and middle income 
housing projects have consequently been 
relegated to marginal locations, as rising 
prices put a premium on centrally-located 
government land. 

Land Designated for Public Use and 
Utilities 

Lands committed for public utilities and use, 
including the irrigation and transportation 
networks, rivers and streams, bridges and 
public open spaces, are protected by law in 
accordance with the Shari'a. The State must 
safeguard public access to and use of these 
areas; they cannot be transferred to private 
ownership either by prescription or gov
ernment action. This category of land is 
continually being augmented by government 
and private developers alike. In accordance 
with the Shari'a, people have common rights 
on these lands. The State can neither charge 
rent for their use nor prevent anyone from 
using them, unless it can demonstrate that 
such a prohibition is in the public interest. 
Despite the mandatory restrictions govern
ing admittance to military and police 
installations, they are nevertheless classified 
in this category due to the public nature of 
the services they render. 

Public Appropriation of Private Land 

The State has the authority to appropriate 
privately-owned lands where such action is 
in the public interest. Procedures regulating 
this right of eminent domain vary between 
countries only in matters of detail. They all 
require that the government explicitly state 
the public purpose for which land is being 
appropriated and that it give affected 
property owners official notification and 
adequate compensation. This compensation 
is usually based on the market price of the 
real estate on the date of the appropriation 
decree, as estimated by an appraisal 
committee. It is paid to each proprietor in 
accordance with the nature of his property 

right and his share in it. The public 
authorities are generally obliged to take at 
the owner's request any residual parts of the 
appropriated property that the owner feels 
he cannot sell or use economically. 

Decrees affirming the right of the State to 
appropriate land for urban improvements 
were issued in Egypt in the 1840s, and 
expanded in scope in 1871 to include waqf 
properties. They were subsequently 
embodied in the 1891 Decree, along with 
regulations codifying the expropriation 
procedures. Similar regulations were enacted 
elsewhere in the early part of the twentieth 
century, as concern grew over urban 
conditions and expansion. These rights were 
later extended to municipal authorities for 
easier implementation of public projects and 
the redevelopment of blighted areas. 

In Iraq, Lebanon, Syria, Egypt and Jordan, 
betterment taxes can be imposed on ad
joining properties if their value appreciates 
as a result of governmental action. 

It should be noted that government can 
appropriate land for industrial, commercial, 
residential and other construction projects 
which may benefit private parties, if 
responsible authorities assert that the action 
is in the public interest. 

In some countries the government can 
acquire part of a property without 
compensation, as long as it is designated as 
land for public use and utilities. Such 
appropriation occurs mostly in relation to 
the planning, layout and widening of 
thoroughfares. Provisions to the same effect 
are embodied in subdivision regulations and 
building codes which require compulsory 
set-back of new structures fronting narrow 
streets. 

Despite the breadth of their powers, 
governments find appropriation procedures 
time-consuming, complicated by confused 
ownership patterns, unclear and non-regis
tered titles and rising land values. 

Development RegUlations 

Historical Background 

Historically, the city has not been a distinct 
corporate entity in the Islamic state. 
Western medieval concepts of citizenship, 
charters and formal municipal institutions 
did not develop in Islamic countries. 

Regulatory measures were concerned with 
the protection and use of public rights of 
way, ensuring the security of the city, and 
safeguarding the rights of inhabitants and 
travelers. The State enforced regulations 
concerning sanitation, public order and 
commercial transactions through the office 
of the Mul;ltassib. As the urban centres 
developed, the importance of this office 
increased until the Mul;ltassib came to 
oversee all of the city's municipal, economic 
and policing functions. 

Streets and public spaces were of particular 
concern. The dimensions of major thor
oughfares allowed the easy passage of 
horsemen and loaded camels as dictated by 
defense and commercial needs. Any 
structures which encroached on the public 
right of way could be removed, as could any 
unsound structures which threatened public 
safety. Any activity regarded as a health 
hazard could be relocated, together with 
other noxious industries, to the urban 
periphery. On occasion the State ordered the 
rehabilitation of vacant, dilapidated 
buildings. Property owners who failed to 
comply could be forced to sell or rent the 
properties to someone willing to repair and 
improve them. 

The rights of all inhabitants and travelers to 
use thoroughfares, public spaces and 
marketplaces for circulation, commercial 
transactions and other permissible activities 
were affirmed by the Shari'a. Priority was 
usually on the basis of precedence. Re
stricted irtifiiq rights were even applied to 
other open spaces, including the courtyards 
of large multi-purpose developments (with 
the permission of their owners), and in 
mosques, provided that these rights were not 
exercised in a manner that would interfere 
with their use for prayer. 

The first municipalities were established in 
the early part of the twentieth century; their 
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powers have generally been subordinated to 
various central and regional authorities. 
Attempts at decentralization and the 
development of local government institu
tions have only met with partial success. The 
most recent example is in Egypt, where the 
1975 local government law and subsequent 
amendments have delegated wide powers 
and responsibilities to governorates and 
local authorities ill equipped to discharge 
them, generating numerous problems of 
implementation. 

Faced with mounting pressure on urban 
land and infrastructure and deteriorating 
urban environments, government response 
has been incremental promulgation and 
amendment of laws and regulations. This 
has contributed to the inability of muni
cipalities to oversee land development with 
any efficiency, a fact clearly apparent in the 
larger urban centres where pressure is most 
acute. Unprecedented rates of urban 
expansion have led to jurisdictional 
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problems, chronic traffic congestion, lagging 
infrastructures and overstrained facilities 
and services. Furthermore, development 
controls apply solely to land within 
municipal boundaries. These boundaries are 
adjusted at intervals to encompass new 
urban expansion, but there is little control 
over activities on the periphery. 

Master Plans and Zoning Regulations 

Mixed land use, and even mixed use in 
different parts of the same building, has 
been the traditional pattern of urban 
development in Islamic cities Certain uses 
have no fixed locational constraints, and the 
rights of small-scale retailing and other 
activities to take place directly in the streets 
and public spaces have been established by 
age-old custom and affirmed by medieval 
jurists. 

Most countries do have some broad land 
zoning categories for planning purposes, but 
past experience with zoning has been largely 
unsuccessful because it conflicts with a 
deep-rooted cultural heritage. 

In Egypt, Iraq, Sudan and Lebanon, there is 
no segregation of commercial, residential 
and other uses beyond the provision for 
industrial zones where large factories are 
required to locate. Small industries and 
workshops continue to locate where they 
find it convenient. 

Residential zones are sometimes defined 
according to lot size, as in Sudan and Iraq, 
or according to both density and building 
dimensions, as in Jordan. The 1976 building 
code in Egypt establishes zones with 
different floor area ratios, without restric
tions on the uses permitted in each zone. 

Syria experimented with zoning in 
Damascus. The first ordinance issued in 
1938 and revised in 1948 specified com
mercial zones, industrial zones and three 
types of residential zones: single family, 
multiple family, and old areas and worker 
zones. However, a series of municipal 
decrees since 1949 dismantled the rigid 
segregation of uses, to permit the intermix 
of dwellings, businesses, shops and 
workshops. 

In Saudi Arabia, broad zoning principles are 
embodied in the Regulations for the 
Construction of Roads and Buildings, which 
is the basic document on land development 
controls. It prohibits commercial and 
industrial uses in residential zones, and the 
use of residential structures for any other 
purpose without a special permit. Industrial 
uses are prohibited in commercial zones and 
noxious uses cannot locate even in industrial 
zones without a special permit. 

Subdivision RegUlations 

Subdivision regulations generally stipulate 
requirements for land coverage, street 
dimensions and open spaces which the 
developer must provide without compensa
tion. Upon approval of the subdivision plan, 
streets and open areas become part of the 
government-owned land designated for 
public utilities and use. Subdivision projects 
must conform with the general master plan, 
if any exists, and must be approved by the 
planning authorities, local and/ or central, 
before titles can be registered. In countries 
where there are provisions for designating 
land to be used for community facilities, as 
in Saudi Arabia, compensation is made for 
this land. In Egypt, the current subdivision 
law dates back to 1940, and is highly 
inadequate under the conditions which 
prevail today in the larger urban centres; in 
practice, it is ignored by small-scale 
developers. 

The Building Codes 

The major land development controls are 
currently found in the building codes and 
regulations. Where national building codes 
are the main instrument for urban de
velopment control, as they are in Egypt, 
these codes can be quite elaborate. They 
may include lot coverage, set-back re
quirements (particularly along the street 
frontage), height limitations and restrictions 
on the projection of bay windows and 
balconies beyond the building line. In
creasing traffic congestion has also brought 
about various requirements for off-street 
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parking space, either as part of national or 
local ordinances or in separate legislation. 

In Iraq and Saudi Arabia, national codes 
contain only basic development control 
measures. Municipalities are responsible for 
supplemental ordinances and regulations 
related to new master plans, and for de
tailing development controls in the various 
urban zones. In Syria, the 1969 code placed 
severe constraints on urban buildings in 
terms of plot coverage, height and per capita 
land area. In Egypt, the 1976 code at
tempted to reduce density, plot coverage and 
building height by introducing the concept 
of floor area ratio rather than rigid 
dimensional regulations. Whether such 
complicated notions as density of occupancy 
or controls based on performance standards 
will prove enforceable remains to be seen. 

Controls on land development and building 
construction derive their legal strength from 
regulations, and are therefore on a lower 
level than easement rights (irtifiiq). History 
has consistently shown that controls which 
conflict with the character of the Jslamic city 
are either not applied or are ignored. 
Furthermore, population pressure, housing 
shortages, and especially the scarcity of 
urban land serviced with basic infrastructure 
and utilities have invariably led to violations 
within the built-up areas and controlled 
settlements in the urban periphery. 

Although various laws and regulations 
contain clauses empowering municipal 
authorities to remove code violations by 
demolition and to impose fines upon 
violators, these clauses have not been major 
deterrents as far as the lower strata of the 
urban population are concerned. In Egypt, 
where pressure is severe and violations 
widespread, the government recognized its 
inability to cope with the situation; once, in 
1966, it legalized existing subdivisions and 
buildings in contravention with the codes. In 
Sudan, squatters on the outskirts of 
Khartoum and Port Sudan are subdividing 
government-owned land, building homes 
and awaiting the eventual regularization of 
their status and extension of utilities to their 
settlements. 

Informal settlement, Cairo 
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Conclusion 

Land is a basic source of wealth in a 
community, characterized by limitation in 
quantity and wide variation in value. It was 
therefore natural that principles governing 
its acquisition, utilization and transfer be 
directly derived from the prescriptions of the 
Shari'a 

Land tenure systems regulate the possession 
and disposition of land (/;liyiiza and 
ta.J!faruj). As a form of private property, 
land tenure is a conditional right. It is 
guaranteed by law subject to: I) the right of 
the State at all times to enforce whatever 
actions are necessary to ensure the com
munity welfare regardless of the interest of 
individual property owners; 2) the right of 
the poor to a legitimate share of the wealth 
represented by private property, with the 
State functioning as an intermediary in the 
income redistribution process, through 
taxation and subsidization; 3) the right of 
other persons not to be harmed or suffer 
deprivation. Through these restrictions 
unequal distribution of wealth can be 
reconciled with the equity demanded by 
social justice in an Islamic society. His-

torically these notions were violated by 
acquisitive ruling elites and unscrupulous 
individuals. The fact that protest was always 
aimed at curbing flagrant abuses, never at 
rejecting the basic systems, is testimony to a 
profound acceptance of the underlying 
Shari'a principles. 

Land development controls regulate the 
utilization of land ('intifii'). They are 
therefore subject to change as social, 
economic and political circumstances alter. 
Regulations will be followed if a majority of 
the population perceives them as being in 
their own best interest as well as for the 
common good. Regulations can be dictated 
by economic or political considerations, but 
must never conflict with sociocultural 
patterns. At no time can they entail a 
disruption of local lifestyles. There is no way 
in which regulatory measures can be suc
cessfully enforced if they are alien, 
meaningless, or have outlived their use
fulness. History attests to this. 

The failure of the conventional Western 
instruments of land development control 
introduced in the Arab Middle East is due 
not to intrinsic weaknesses, but rather to 
their unsuitability in situations of rapid and 
heterogeneous urban growth. They are 
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designed to prevent undesirable patterns of 
development, not to implement growth 
strategies. They are incompatible with the 
sociocultural character of the Islamic city. 
They institute complicated standards and 
cumbersome procedures that people find 
unfamiliar and difficult to comprehend, and 
consequently tend to ignore. 

No one can claim the capacity to legislate 
for future circumstances, and it is hardly 
surprising that government authorities 
found themselves unprepared to cope with 
the developmental pressures of the past 
decade in the Middle East. Population 
growth, migration movements, demographic 
factors and economic variables have 
combined to generate runaway market 
forces in the urban areas. In a reversal of 
historical trends, urban real estate has 
become the safest and most profitable 
investment. Land speculation and the 
activities of investors seeking to maximize 
current returns have sent land prices and 
housing costs soaring to unprecedented 
levels. It has become painfully apparent 
that, if left unrestrained, these forces can 
undermine all attempts at rational urban 
planning and generate unacceptable social 
consequences. 

The problems are complex, the dimensions 
staggering. Yet, whatever the reasons for 
their original failure to keep the urban 
situation under control, government 
authorities are now expected to discharge 
their social welfare obligations and curb the 
spiralling costs of food, shelter and 
community services. In this process they are 
bound to re-examine their land policies and 
search for new solutions. 

The wide latitude given the State by the 
Shari'a in the administration of land offers 
unlimited potential for innovative ap
proaches to the development of urban land. 
There is no need to import unfamiliar 
concepts which are ill-adapted to local 
customs and traditions. While there is little 
justification to seek tenure systems outside 
those sanctioned by the Shari'a, there is an 
obvious need to devise efficient regulatory 
measures in order to ensure orderly urban 
development. New circumstances demand a 
departure from the practices established 
over the past decades. 

Legislators today are deeply conscious of the 
need to take bold steps to meet the 
challenges facing them. The limited viability 
of models transferred from outside is a 
strong incentive to search for solutions from 
inside. Immediate pragmatic action is 
necessary to avoid being constantly out
paced by the rate of change. 
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