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Inquiry Question: Describe the change over time in U.S. policy toward Native American 
religious ceremonies. To what extent was the First Amendment successful in protecting 
Native American religious freedom?
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Introduction: The First Amendment and Native American Religion
Native Americans do not practice one religion. In fact, it is often said that Native Americans do not even have 
a word for “religion.”1 There are many diverse belief systems practiced among Native American peoples. 
Belief systems, rituals, and ceremonies vary from tribe to tribe. However, there are some common elements 
that run throughout, like the belief in a creator, a reverence for nature and ancestors, and the importance 
of sacred places.2  Most Native American religions include spirits who inhabit trees, plants, animals, and 
cosmic phenomena3 and are based on “spiritual relationships with traditional lands.”4 Certain places 
like mountains, springs, groves of trees, rock formations or petroglyph sites are regarded as sacred. These 
sites serve as places of worship much like churches, synagogues, mosques, and temples serve Christians, 
Jews, Muslims, Hindus and other religious communities.

When Europeans came into contact with Native Americans, they did not always recognize Native American 
beliefs as a religion either. The Europeans often felt threatened by what they did not understand and tried to 
suppress Native American ceremonies. Many Europeans also believed they had a mission to convert Native 
Americans to Christianity, increasing conflicts.

After the United States Constitution was ratified, a document was added listing restrictions on the federal 
government and rights of people and states. These first ten amendments became known as the Bill of 
Rights. The Bill of Rights sets out the core freedoms of American citizens. 

The First Amendment to the Constitution states, “Congress shall make no law respecting an establishment 
of religion, or prohibiting the free exercise thereof….” The Establishment Clause portion of the First 
Amendment prohibits the national or state governments from endorsing or supporting a religion by setting 
up churches, for example; passing laws that help one or all religions; or favoring one religion over another. 
The First Amendment’s Free Exercise Clause protects religious expression and practice. However, there are 
certain exceptions to this protection. This includes when the religious practice breaks a law that applies to 
all Americans. For instance, laws making polygamy (having more than one spouse) illegal may restrict some 
people’s freedom to exercise religion, but generally apply to all people and do not target a specific religion.  
Taken together, the First Amendment prohibits governmental support for or favoritism toward religion 
(Establishment Clause) and protects against government’s interference with religious beliefs and practices 
(Free Exercise Clause). 

In the 1800s, the United States government pursued a policy of assimilation. The goal of assimilation was to 
make Native Americans more like European Americans. This included forbidding Native American languages 
and religious practices. In 1883, the Department of the Interior established the “Code of Indian Offenses,” 
which made religious practices and dance ceremonies illegal with a punishment of prison or withholding of 
food from people found to have violated the Code.5 

Since that time, there have been several pieces of federal legislation and U.S. Supreme Court cases 
that have attempted to clarify the religious freedoms of Native Americans. While the protection of Native 
American religious freedom has evolved, tensions still exist.
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Constitutional Foundation: The First Amendment
The Bill of Rights, the first 10 amendments to the U.S. Constitution, was ratified on December 15, 1791. The 
First Amendment restricts the federal government from infringing on Americans’ five fundamental freedoms.

Source A: Print of First Amendment to the U.S. Constitution (December 15, 1791)6

Transcription of  Source A: Congress shall make no law respecting an establishment of  religion, or prohibiting the 
free exercise thereof; or abridging the freedom of  speech, or of  the press: or the right of  the people peaceably to 
assemble, and to petition the Government for a redress of  grievances.

Source A Information: This excerpt is from a reproduction of the Bill of Rights that was printed in 1950. 
(See source at Library of Congress.)

Glossary of key terms from the source: 

•	 abridging: reducing in scope, lessening

•	 grievances: complaints

•	 redress: remedy

Questions to Consider for Source A:

1.	 Observe: What do you first notice about this source?

2.	 Reflect: Who is restricted by the First Amendment? What five rights do people enjoy because of this 
restriction? What two actions by government are restricted dealing with religion? Why do you think both 
of these restrictions are necessary to preserve religious freedom? 

3.	 Question: Write at least one question you still have about this source.

https://www.loc.gov/item/rbpe.24404400/
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Codes About Native American Religious Ceremonies
During the 1800s the goal of the U.S. government’s policy was assimilation—to “civilize” Native Americans 
to be more like European Americans. To do this, the government intended to strip Native Americans of their 
cultures, languages, and religions and take away their property. To further this policy, Secretary of the Interior 
Henry M. Teller proposed creating criminal and civil rules for reservations intended to “end the Indians’ 
‘savage and barbarous practices’ which were ‘a great hindrance to [their] civilization.’”7 Commissioner 
of Indian Affairs Hiram Price was given the task of creating the rules and establishing the Court of Indian 
Offenses to carry them out. The Bureau of Indian Affairs approved Price’s “Rules Governing the Court of 
Indian Offenses,” also called the “Code of Indian Offenses,” on April 10, 1883.  

Source B: Excerpts from “The Code of Indian Offenses” (1883)8

Source B Information: The “Code of Indian Offenses” was written by Hiram Price, U.S. commissioner 
of Indian Affairs, and adopted in 1883. These policies remained in effect until at least 1934, when a 
new commissioner of Indian Affairs mandated “[n]o interference with Indian religious life or ceremonial 
expression will hereafter be tolerated. The cultural liberty of Indians is in all respects to be considered equal 
to that of any non-Indian group.”9 (See source at University of North Dakota Scholarly Commons.)

https://commons.und.edu/indigenous-gov-docs/131/
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Glossary of key terms from the source: 

•	 assimilating: absorbing into another culture

•	 cognizable: capable of being heard and determined in court

•	 incarceration: confinement in a jail or prison

•	 medicine-men: traditional healers and spiritual leaders

•	 plural marriage: being married to more than one spouse

•	 rations: food allotments

•	 sun dance: an important ceremony to the Indigenous peoples of the Great Plains including the Arapahos, 
the Cheyennes, the Blackfoot, and the Sioux. The Sioux name, Wi wanyang wacipi, translates to “sun 
gazing dance.”10

Questions to Consider for Source B:

1.	 Observe: What do you notice about the wording of this document?

2.	 Reflect: Does this source come into conflict with the First Amendment? Do the punishments fit the 
“crimes” in these codes? How much power was given to the Court of Indian Offenses in these matters? 
Why do you think the U.S. government criminalized these activities? What evidence is there in the text 
that the U.S. government’s goal was assimilation? 

3.	 Question: Write at least one question you still wonder about this source.
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Wounded Knee Massacre
The Wounded Knee Massacre was one of the last military actions against Native Americans of the Northern 
Plains. Leading up to the massacre, the U.S. government banned a religious ceremony known as the Ghost 
Dance on a South Dakota reservation. In a crackdown against the Ghost Dance, U.S. soldiers arrested 
hundreds of members the Lakota tribe and held them in a camp near Wounded Knee Creek.

The next day on December 28, 1890, the U.S. soldiers tried to confiscate weapons from the Lakota. A gun 
discharged, and soldiers opened fire, killing hundreds of unarmed Lakota men, women, and children. 

The U.S. government investigated what it referred to as the “Battle of Wounded Knee” and ultimately found 
the commander’s actions reasonable and restored him to his former post. 

Source C: Photo of Miniconjou at a Grass Dance (1890)11

Source C information: This photograph is a group portrait of Big Foot’s (Miniconjou) band on or near 
Cheyenne River Indian Reservation in South Dakota in 1890. It was the Miniconjou Lakota who were ordered 
to surrender their weapons by the commander of the 7th Cavalry—the event that led to the Wounded Knee 
Massacre. Many of the Miniconjou, including Chief Sitanka, known to the white men as Big Foot, were killed 
or injured in the massacre. (See source at Library of Congress.)

Transcription of  Photo Caption:

At the Dance. Part of  the 5th U.S. Cavalry and 
3rd Infantry at the great Indian Grass Dance on 
Reservation. Photo and copyright by Grabill, 
‘90.

https://www.loc.gov/item/99613794/
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Source D: Illustration of the Start of the Fight at Wounded Knee (January 24, 1891)12

Transcription of  Illustration Caption: THE OPENING OF THE FIGHT AT WOUNDED KNEE—Drawn by 
Frederic Remington from a description by the seventh cavalry, engaged—[See Article on Front Page] 

Source D information: This print shows the 7th Cavalry in battle at the opening of the fighting at Wounded 
Knee. It was drawn by Frederic Remington and published in Harpers Weekly, a political magazine based in 
New York, NY, on January 24, 1891. (See source at Amon Carter Museum of American Art.)

Questions to Consider for Sources C and D:

1.	 Observe: What do you notice first about the people and setting in the photograph (Source C)? What do 
you notice about the people and setting of the print (Source D)?

2.	 Reflect: Why do you think the cavalry and infantry were present at the Lakota dance ceremonies? In 
Source C, what is the reaction of Big Foot’s band to the calvary and infantry being present at the dance? 
Whose perspective do you think is depicted in Source D?

3.	 Question: Write at least one question you still have about these sources.

https://www.cartermuseum.org/collection/opening-fight-wounded-knee-19816825
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Civil Rights Movement Legislation
During the Civil Rights Movement, several pieces of legislation were passed to protect Native American 
legal rights. The Indian Civil Rights Act (ICRA), passed in 1968, prohibits tribal governments from creating or 
enforcing laws that violate certain individual rights. The American Indian Religious Freedom Act, passed in 
1978, prevented federal agencies from discriminating against, interfering with, or prosecuting Native people 
who engaged in traditional ceremonies on federal and tribal lands. 

Source E: Excerpt from Indian Civil Rights Act (April 11, 1968)13  

Source E Information: This excerpt is from the Indian Civil Rights Act. It was signed into law by President 
Lyndon B. Johnson on April 11, 1968. (See source at National Archives.)

http://recordsofrights.org/records/218/indian-civil-rights-act/1
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Source F: Excerpt from American Indian Religious Freedom Act (August 11, 1978)14 

Source F Information: This excerpt is from the American Indian Religious Freedom Act. The act was a joint 
resolution passed by both houses of Congress and signed into law by President Jimmy Carter on January 
19, 1978. It instructed agencies of the U.S. government from discriminating against, interfering with, and 
prosecuting Native people who engaged in traditional ceremonies on federal and tribal lands. (See source at 
National Archives.) 

http://recordsofrights.org/records/220/american-indian-religious-freedom-act
http://recordsofrights.org/records/220/american-indian-religious-freedom-act
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Glossary of terms from the source: 

•	 inherent: unwritten, intrinsic

•	 integral: essential

Questions to Consider for Sources E and F: 

1.	 Observe: What similarities do you see between Sources E and F?

2.	 Reflect: What rights are protected in Sources E and F? How do these rights compare to the First 
Amendment? What reasons does Source F give for why the joint resolution is needed? Compare the 
governments being restricted in each source: which government is being restricted in Source E? Source 
F? Why might that be important to Native American religious freedom? 

3.	 Question: Write at least one question you still have about these sources.
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Use of Peyote in Religious Ceremonies
Two Native men who were counselors for a private drug rehabilitation organization were fired for using 
peyote—a cactus that contains a powerful drug that can cause hallucinations. As members of the Native 
American Church, the men ingested peyote as part of a religious ceremony. After being fired, the men filed 
a claim for unemployment compensation. They were denied benefits because the reason for their firing was 
considered work-related misconduct. The men claimed the denial of benefits violated their First Amendment 
freedom of religion under the Free Exercise Clause. Their case, Employment Division, Department of Human 
Resources of Oregon v. Smith, was ultimately decided by the Supreme Court of the United States. 

Source G: Excerpt from the Majority Opinion in Employment Division, Department of Human 
Resources of Oregon v. Smith (April 17, 1990)15

Source G Information: This is an excerpt of the majority opinion in Employment Division, Department of 
Human Resources of Oregon v. Smith (1989) written by Justice Antonin Scalia. The Supreme Court found 
against the men and said, “We have never held that an individual’s religious beliefs excuse him from 
compliance with an otherwise valid law prohibiting conduct that the State is free to regulate.”16 (See source 
at Library of Congress.)

Glossary of key terms from the source: 

•	 abstention: choosing not to or refusing to do something

•	 sacramental: relating to a religious rite 

https://www.loc.gov/item/usrep494872/
https://www.loc.gov/item/usrep494872/
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Source H: Amendment to the American Indian Religious Freedom Act (1994)17
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Source H Information: In response to the U.S. Supreme Court decision in Employment Division, 
Department of Human Resources of Oregon v. Smith (1989), the American Indian Religious Freedom Act was 
amended in 1994 to specifically allow for the ritual use of peyote by Native Americans for religious purposes. 
(See source at Congress.gov.)

Glossary of key terms from the source: 

•	 bona fide: genuine

•	 conformance: the act of conforming or acting in accordance with a custom 

•	 sacrament: religious rite 

Questions to Consider for Sources G and H:

1.	 Observe: What do the formats and vocabulary used in these documents tell you about their purpose and 
intended audience?

2.	 Reflect: How does the reasoning about whether the use of peyote should be protected by the First 
Amendment differ between these sources? In what way does Source G create a need for Source H? How 
do you see the governmental principle of checks and balances in these two sources?

3.	 Question: Write at least one question you still wonder about these sources.

https://www.congress.gov/103/statute/STATUTE-108/STATUTE-108-Pg3125.pdf
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Inquiry Question

Describe the change over time in U.S. policy toward Native American religious ceremonies. 
To what extent was the First Amendment successful in protecting Native American religious 
freedom?
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Inquiry Extension Question
Perhaps the largest area of continuing tension between Native Americans and state and federal governments 
involves the protection of sacred lands. This includes the federal government permitting development such 
as mining and oil pipelines in and around sacred lands and disturbing burial grounds. 

Research multiple perspectives about current or recent conflicts. Explain your position about 
whether the government is violating Native Americans’ First Amendment rights. 

Below are some recent conflicts, but this is not a complete list. Consider choosing an issue in your 
geographic area, if possible.

•	 The Standing Rock Sioux Tribes’ opposition to the Dakota Access Pipeline.

•	 The Navajo Nation’s opposition to development of the Arizona Snowbowl.

•	 The Havasupai Tribe’s opposition to mines that could damage the ecology of the Grand Canyon and Red 
Butte.

•	 Native Hawaiians’ protest of the state’s management of Mauna Kea, a 13,802-foot volcano.

•	 The demand of members of the Confederated Tribes and Bands of the Yakama Nation and Confederated 
Tribes of Grand Ronde that the federal government be held responsible for bulldozing their sacred site 
near Mount Hood, Oregon, to add a turning lane to a road.

•	 In 2021, a federal District Court’s denial of the motion of Apache plaintiffs asking to stop the federal 
government from giving mining rights to a foreign mining company (Apache Stronghold v. United States).

•	 In 2020, tribes accused the U.S. Department of Homeland Security of failing to consult with them before 
blasting sacred sites and burial grounds to build a wall at the southern border. 
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