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Florida Power of Alforney Ac

( Fla. Stat§§709.2101-2402)

Power of attorney.

law has changed

Major changes in Florida
laws governing “durable
powers of attorney” should
prompt anyone with such le-
gal documents to review
them and talk to their law-
yers. Documents drafted be-
fore Oct. 1, when the law
went into effect, are still val-
id. But it’s not known
whether banks or the courts
will accept legal papers draft-
ed under the previous rules
unless they specify which
“powers” are to be conferred.
What you need to know-

New documents must

be more specific: Six of the

- most significant “powers”

including the right to "
Blftsfmmyourgfll-lmds,gz

ating trusts and tapping into
your retirement accounts —
must be specifically listed in
your document.

Effective date: Originally,
you could create a “spring-
ing” power of attorney acti-
vated only after you were in-
capacitated. But the new law
eliminates springing powers.

Legal documentation:
Photocopies or electronic
copies of durable power pa-
pers, not just originals, now
must be honored by banks if
they were signed on or after
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A person granted authority
o act for a principal under
a power of attorney,
whether denominated an

agent, attorney in ract, or
otherwise.
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POA Lingo. Durable

[...] Not terminated by the
prinCI.palis incapaCiW. DURABLE FINANCIAL POWER OF ATTORNEY

On th day of , 20 I, , the
prin

“This durable power of atforney Is not e el

attorney-in-fact (hereinafter my “attorney-in-fact”), to act as initialed below, in my name,

terminated by Subsequent I'ncapacity Of th ilnmrgi ?]tae\?:;a;\edcﬁgg\%t:ﬁg%ﬁ;,str.]ereby revoking any and all financial powers of attorney
principal except as provided in chapter 705

(Choose the applicable paragraph by placing your initials in the preceding space)

Florida Statutes,” or similar words that sho I v

the execution of this document. These powers shall not be affected by any subsequent

the p,'incip a / :S in te n t th a t the a utho ,'I't.y c:irsability or incapacity | may experience in the future.
conferred Is exercisable notwithstanding the T o e i
principal’ s subsequent incapacily.”

handle my financial affairs.

POWERS OF ATTORNEY-IN-FACT

My attorney-in-fact shall exercise powers in my best interests and for my welfare, as a
fiduciary. My attorney-in-fact shall have the following powers:
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POA Lingo: Electronic CoMMUN¥

Fla. Stat§709.2102(5)

Technology havingdigital,
magnelic, wireless, oplical,
electromagnelic, or similar

capabllities.
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POA Lingo: Incapacity comiﬁﬁW

—LEGAL SERVICES

Fla. Stat§709.2102(7)

Theinabllity of an individual to
lake those actions necessary (o
obtain, administer, and dispose
of real and personal property,
Intangible properly, business
property, benefits, and income.
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POA Lingo: Principal COMMUN

Fla. Stat§709.2102(11) ~ LEGALSERVICES
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POA Lingo: Properly A

Anything that may be the
subjfect of ownership,
whether real or personal,
legal or equrtable, or any
Interest or right therein.
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POA Lingo: Third Person

Fla. Stat§709.2102(15)
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The Importance of Legal Authority commMuN r/*’v

—LEGAL SERVICES

Healthcare Welfare
Safety Residential
Financial Educational
Travel Employment

Visitation Benefits
Property Family
Insurance Identification
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Understanding POAs COMMUN
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Fundamentals COMMUN
Fla. Stat., Chapter 709

* The Principamust have capacity
cwcnvms o A powerfu/document
— - Delegates authority
e y Based on trust
» Little oversight
“ws * Mustc/earlystate conveyed powers
« NOSpringing POASg.e. based on future
" £ Incapacity)
» SpecificDurablelanguage is required
| acus gn l?//ldﬁmEI][a e B Enumeratedsuperpowerymust be initialed
i TS S < ACourt may suspend/terminate
* POA Revocation must be executed
* POA Revocation must be given to POA agent
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Common POA's ~ G_OMMIINI/Q
In Florida |

Limited:
o Conveys specifiqppowers
o Restricted m &/meor scope

General:
o Conveys broadpowers

o Ends at mcapacity
Military:

o Must be executed i accordance with 10
U.S.C s. 1044b; & Fla. Stat§§709.2106

Durable:
o Conveys broad, continuingpowers;

o Continues durmg an inc Spamt
o Must comply with Fla. Sta&§709.2104

20260714 Community Legal Servi



Validity of a Power of Afforney




The Date of Execution “MM““%

Fla. Stat§709.2106 (£)

As of10/1/2077, POAs must
comply with Fla. Stat., 37.09.

Mgy /

Su,q MOn

Prior to 10/1/20717, POAs must %y 0 ;0 éf/
comply with the law on the /
date of execution. S

PN
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Agent Qualifications
Fla. Stat§709.2105(1)

Authorized agents:
1. Must be 18+ years oldr

2. A financial institution that
o Has trust powers;
o Aplace of business in Florida; and
o Authorized to conduct trust
busimess m Florida
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Document Signing WMM““%

Fla. Stat§709.2105(23)

The Principal Signs during the Execution:
* Principal
» Twosubscribing withesses
* Notary
* NOTEThe Notary Signs the Principal is
physically unable to sign the POA per
Fla. Staz‘ $§77.05(14)

All parties must be present, at the same
time.
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validity of Foreign POAs

Fla. Stat.§709.2106(3)

POASs executed in another state,
which doeaqot comply with Florida
Law Is validFthe executed POA

complied with the foreign state laws.
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??'?';'ff’i};fi};..,'p/n/on of Counse/ COMMUN/;

o A receiver of a POA (aka third |
- person) may request an Opinion /- > '
-~ of Counsel as to its validity.

- o This request is at the Principal’s
~ expense.

- olfthe Principal or POA agent does [\ E
- hot provide the requested |

Opinion, then the receiver can
reject the POA with no liability.
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Validity of Military POAS COMMUNIY

Fla. Stat§709.2106(4)

Military POAsare valid if they
comply with 10 U.S.C. s. 1044D.

Deploymentcontingent POA:
 May be signed in advance;

 Effective upon théPrincipal’s
deployment;and

» Afforded full force and effect by
Florida courts
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Validity of Power of Attorney _(’M!“SE!V'IC@!/QY
Fla. Stat§709.2106 (6)

An original of a properly executed
POA may be presented &
recorded in official records for a

nominal fee.

See Fla. Staf§ 28.222 and§ 28.24.

20260714 Community Legal Services | lizziej@clsmf.a



POA: Validity of Electronic Copies
Fla. Stat§709.2106 (5) @MMSEH!!

Electronic CopiedJnless the POA states
otherwise, digital copies are acceptable.

Deeds/Titles:Anoriginal POA that is
relied upon to affect thd/ffe fo real
propertymay be required for recording
In the official records.
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Terminationof POAs COMMUN

(Fla. Stat§709.2109)

* Principal dies

* Principal declared incapacitated
* Principal Revocation

» By court order

» Expiration Date

* Purpose is accomplished

* Principal & Agent divorce
(unless the POA states otherwise)

» Agent Dies

» Agent resigns

» Agent’s authority terminatesand
there isNOalternate agent
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Revocation of POA Checkiist COMIMURN

Fla. Stat§709.2110 ——LEGAL SERVICES

* Principal hascapacity
* Revocation methods:
o Execute a Revocation of PO/Ar
o Execute a newPOA with a revocation clause
o [IP: Screen for capacity issues
* Properly execute the document(s)
» Send a copy of th&evocatiorto the POA agentnd

third parties like banks or medical providers
o TIP: via certified mail and 1st Class Mai/
» Record where property is registered or recorded

Best Practice.: Revoke or update advanced directives, disclosure
authorizations, legal releases and HIPPA forms.
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Legal Nofice Requirement COMMUN
Fla, Stat§709.2121(1) T

All written notices must beprovided to the agentand third
parties relying on a POA, including:

Principal’s death

Revocation of POA

Suspension or termination of POA

Petition for Determination of Incapacity

Petition for Appointment of a Guardian

Partial or complete termination by adjudication of
incapacity

o Partial or complete termination by the occurrence of an
event in the POA

O O O O O o
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CoAgents & Successors COMMUN

Fla. Stat§709.2111

1.Coagents may act independentiyi/esshe POA states otherwise
2.Successor Agents are allowed
3.CaAgentsmaynot be lable for the actions or omissions of other
agent(s).
o Reasonable knowledge of a breach

o Good Faith efforts to resolve

o NOActual knowledge

4.Successor agents may nothave a duty to review the conduct of
predecessor agents

Tip #1: Appoint a POA protectga third parly who decides for specifics issues)

Tip #2: Add a POA clause slating thatagents must have joint consent for transactions exceeding
$500.
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Agent’s Acceptance COMMUN
Fla. Stat§709.2113

Aperson accepts appointment as an
agent by

* Exercising authority

* Performing duties

. * Any assertion or conduct mdicating
acceptance

scope of an agent's acceplance is limited
se aspects of the POA for which the
gent's assertions or conduct reasonably
fests acceplance.
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Agent's Duties commuu%
Fla. Stat§709.2114

Any POA agent isfiguciary!

Must act within the scopeofthe POA
Must act in good faith

May not delegateauthority

Must create and maintain amventory
Plusmany more duties

Tip: Add a clause allowing iImmediate family,
trustees, or a POA profector to request an
annual accounting of assets, actions of the
agent, financial records, elc.
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Agent Authority CONITAUNY,

Fla. Stat§709.2201 ——LEGAL SERVICES
» Exercisespecific authorifyconveyed

. * Vague provisions conveying authority “to do all
acts,” are legally unenforceable clauses

,-'o‘“
3 he 115 "
authol;l”:'x. Lehall
. |‘)‘ “.

* By statue the agent can:

a. Convey or mortgage homestead property.
b. IFin a DPOA: make all health care decisions
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Agent May NOT COMMUNIEY

Fla. Stat.§709.2201(3)

An agent mayot:

 Perform selfdealings: execute contract to themselves unless
enumerated in the POA

» Make any affidavit as to the personal knowledge of the Principal
 Vote in any public elections on behalf of the Principal
» Execute or revoke any Last Will or Codicil for the Principal

 Exercise powers and authority granted to the principal as trustee or as
court-appointed fiduciary.

20260714 Community Legal Services | lizziej@clsmf.org 35



Agent Binds the Principal COMMUNY

Fla. Stat.§709.2201(6)

As if the Principal had
performed the act, any acts
performed by a POA agent:
» Has the same effect
* Inures to the benefit of
the Principal
 Binds the Principal
 Binds the Principal’s
successors In interest
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Agent Exoneration GUMMUN%
Fla. Stat§709.2115

A POA document may not:

1.Relieve the agent of hability for
breach of a duty committed
dishonestly, with improper
motive, with reckless
indifference, or acts not m the
best mterest of the Principal; or

2.Remove liability due to abuse of
confidential or fiduciary powers.
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Fla. Stat§709.2116(1)

A Judgamay.
» Determine the validity of a POA

- Enforce a POA m
Review the agent's conduct

Terminate the agent’s authority

Remove the agent

Suspend or Terminate the POA
Grant any appropriate relief

20260714 Community Legal Services | lizziej@clsmf.org 39



Who may Petition for Judicial Relief cOMMUNIEY

—LEGAL SERVICES

Fla. Stat§709.2116(2)

* Principal
 POA agents

A guardian, conservator, trustee, or any fiduciary
acting for the Principal

A guardian, conservator, trustee, or any fiduciary
acting for the principal’s estate.

» Principal’s health care decisiemaker (Possibly)
 An interested party(Possibly)

» A governmental agenc{Possibly)

A person asked to honor the POA
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Agent Resignation o

Fla. Stat§709.2118

= [ s S An agent may resign by giving
———  [101/CE O

o The principal

o [he couriappointedguardian

o Any ceagent

o The next successor agent

o Third parties in rellance of the POA
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Fla. Stat§r09.2202 W
Must be initialed by the Pringi

 Personal Service /SelDealin

» Create an inter vivos trust;

 Amend, modify, revoke, or

mal{be _ _

- Make a gift, subject to ... : _

» Create or change rights of survivorship

» Create or change a beneficiary designation

- Waive the principal’s right to be a beneficiary of a
oint or survivor annuity,

- Waive the principal’s pension benefits

» Disclaim property and powers of appointment.

Palto be effective:

BUT there may other clauses fo add
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Other Statutes fo Review WMM““%

709.2208 Banks and other financial institutions.

709.2209 Supported decision making
agreements.

709.2303 Remedies under other law.

709.2401 Relation to electronic signatures in
federal law.
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ThePresumption ofJndue
Influence mayapply.

# There is Moonfidentiality If a
Third Party 1s Present

Undue
Influence &
Third Parties

#Z There is N&torney-Client
Privilege If a Third Party i1s Present

# The documents prepared for the
client may be invalidated!

Review Fla. Stat§709.2106§
709.2116§733.107,In re Estate of
Carpenter253 So. 2d 697 (Fla.

1971) & subsequent case law.
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Sample Conversation Starters COMMUN!;

—LEGAL SERVICES

‘Do you have an existing Power of Attorney?

‘Do you have any health care conditions?

‘Who is your current Power of Attorney Agent?

‘Do you have an existing Trust, Advanced directive -Oidégt Guardian?
‘Do you understand what a Power of Attorney does?

‘What are the goals for a Power of Attorney? Why do you need it?
‘What happens if | there is no Power of Attorney?

‘Who can use the Power of Attorney?

‘What powers can be included in a Power of Attorney?

‘Who should be appointed as a POA agent?

‘What powers to add if there are-agents?

Do you need a successor agent?

‘When does a Power of Attorney become effective?

‘What are the alternatives to a Power of Attorney?

*Other legal documents to assist the client achieve their goal

20260714 Community Legal Services | lizziej@clsmf.org 45



20260714

THE END
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