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PREFACE TO THE FOURTH EDITION

In 1979, a Committee of the New York State Bar Association and Mem-
bers of the New York State Judiciary prepared and published the Practi-
tioner’s Handbook for Appeals to the Court of Appeals of the State of New
York. The initial draft was prepared by Professor David D. Siegel, the lead-
ing authority on New York civil practice, and with contributions by such
luminaries as Thomas R. Newman, Esq., P. Kevin Castel (now a United
States District Court Judge), and Vincent E. Gentile, Esq. The work proved
immensely valuable to the practicing bar as a practical guide to handling
appeals in New York State, and copies of it were to be found in law offices
and libraries throughout the state.

In 1985, a major revision to the jurisdiction of the Court of Appeals was
enacted, which considerably reduced the availability of appeals as of right,
concomitantly making the Court a “certiorari” court through the requirement
that most appeals be taken by permission. In addition, the Court was given
constitutional authorization to entertain questions of New York law posed by
the United States Supreme Court, the intermediate federal appellate courts,
and the courts of last resort of other states. In the wake of these develop-
ments, Professor Siegel undertook significant revisions and led the publica-
tion of a Second Edition of this Handbook in 1991. Some 17 years later, I
was given the honor of preparing a Third Edition to keep the Handbook up
to date.

In connection with the 2007 publication of the Third Edition, I retained
the structure and much still-trenchant substance of First and Second Edi-
tions. Much time then passed, and I was asked to lead the preparation of this
Fourth Edition. Because of my then-pending judicial and other commit-
ments, I sought, and received, invaluable contributions of the members of
the Association’s Committee on Courts of Appellate Jurisdiction, ably
chaired by Cheryl Korman and Timothy Murphy. Several committee mem-
bers gave freely of their time to work on individual portions of the manu-
script. While these efforts are acknowledged in the appropriate portions of
the Handbook, I would like to thank all of those involved for their assistance
in the updating of this Handbook: Alan Pierce, Esq., Professor Michael J.
Hutter of Albany Law School, John A. Cirando, Esq., Drew R. DuBrin, Esq.,
Seanna R. Brown, Esq., Alexa T. Bordner, Esq., Norman Olch, Esq., and
Aaron Meyer, Esq. A substantial debt of gratitude is owed to Dan McMa-
hon, now retired Publications Director of the New York State Bar Associa-
tion, who I was privileged to work with over many years and who exhibited
extraordinary patience, persistence, and resilience during the undertaking of
this project. I also wish to thank Kathryn Calista, Reyna Eisenstark, and
Candace Grabow of the Association’s staff. While I acknowledge these con-
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tributions with gratitude, I also express that the ultimate responsibility for
the content of this work rests with me.

I would be seriously remiss if I failed to recognize the foundational work
of Professor Siegel, whose brilliance continues to shine through these pages,
undimmed by the passage of four decades. We are all indebted to Professor
Siegel, who was the leading authority on New York practice, for his myriad
of contributions to the Bar over his career. I am deeply appreciative of Pro-
fessor Siegel’s great generosity toward me and the profound influence he
had on my own professional career. I miss him terribly.

Appreciation is expressed to Hon. Janet DiFiore, Chief Judge of the Court
of Appeals and of the State of New York, for her support and encourage-
ment. The Clerk of the Court of Appeals, John P. Asiello, and members of
his staff willingly gave of their valuable time and experience to review man-
uscript drafts. Mr. Asiello has devoted most of his career to service at the
Court in a number of capacities, is a font of knowledge about the Court and
he has always been willing to lend his assistance to the Bar and to the attor-
neys appearing before the Court. However, his participation, and that of his
staff, in this project, as invaluable as it was, in no way confers their imprima-
tur, or that of the Court, on this manual.

The Court of Appeals is the apex of New York’s sprawling judicial sys-
tem, vested with the awesome responsibility of establishing rules of law for
application in countless courts in countless cases, each one important to the
persons involved. The Court of Appeals remains the preeminent common
law court in our nation. With New York law being applied to resolve dis-
putes nationally and internationally, the decisions of the Court of Appeals
are widely cited and establish important precedents. I hope that this Fourth
Edition will measure up to the high standards established by the First Edi-
tion and that it will provide material assistance to the attorneys practicing in
the Court of Appeals, and, by so doing, contribute, at least in a small way, to
the advancement of the rule of law in this state.

Alan D. Scheinkman
Rye, New York
September 2021

iv



PREFACE TO THE THIRD EDITION

The First Edition of this Handbook appeared in the early 1980s and was
followed by the Second Edition in 1991. The principal role in the prepara-
tion of the First Edition was played by Professor David D. Siegel, the lead-
ing authority on New York civil practice, and it was Professor Siegel who
updated the Handbook through the Second Edition, which addressed some
significant developments in the Court’s jurisdiction that had occurred since
the publication of the First Edition.

It has now been over 17 years since the Second Edition was issued, and it
was my great privilege and pleasure to have been asked to prepare this Third
Edition. In doing so, I have endeavored to retain, to the maximum extent
possible, the structure—and the still-trenchant substance—of the First and
Second Editions. The New York Bench and Bar owe a great deal to Profes-
sor Siegel for his myriad contributions to New York civil practice over his
career. I, in particular, am grateful to him for his many kindnesses dating
back more than 30 years when he was my teacher. I am honored to have my
name associated with his. Professor Siegel and those who worked with him
deserve much praise for the outstanding quality of the First and Second Edi-
tions; the responsibility for the revisions reflected in the Third Edition rests
with me. [ wish to acknowledge the efforts of those who came before me by
including the Prefaces to both the Second and First Editions.

The Clerk of the Court of Appeals, Stuart M. Cohen, Esq., graciously
reviewed the manuscript, as did members of his staff. Mr. Cohen, himself a
former law clerk at the Court, has always been willing to give of his time to
share his knowledge and insights with the Bar, speaking at many State Bar
and other programs on Court of Appeals practice. While I am deeply grate-
ful for the invaluable assistance provided by the Clerk and his staff, their
participation in no way confers their imprimatur, or that of the Court, on this
manual. The Court has its own handbook and other materials on its work
available on its website, which should be consulted by any attorney with
business before the Court.

I hope that this Third Edition will measure up to the high standards of its
predecessors and that it will provide meaningful guidance to the attorneys
appearing before the Court of Appeals—our state’s court of last resort.

Alan D. Scheinkman
White Plains, New York
December 2007



PREFACE TO THE SECOND EDITION

Much has happened in the decade since the first edition appeared. Court
of Appeals procedures that were in only a preliminary or experimental stage
have since become basic procedures in the Court. They are reflected in
expanded treatment in the present edition. Among them is the “Sua Sponte
Examination of Merits” procedure, which, with this edition, gets a division
of its own (Heading I'V). A new procedure adopted in the same interim is the
Certification of New York Law Questions by Other Courts, also a distinct
topic (Heading VIII). The certification procedure enables federal appellate
courts and the supreme courts of other states to petition the Court of Appeals
for an answer to a New York law question.

Court of Appeals jurisdiction also went through some striking changes in
the 1980s. The appeal of right was reduced substantially and the appeal by
permission concomitantly expanded as the Court became what is often re-
ferred to as a “certiorari” Court. These and other changes of the past 10
years, including a number of amendments in the Court’s rules, are covered in
this edition.

Many hands participated in the production of the first edition at the very
beginning of the decade of the *80s. To acknowledge their contributions, I
have had the preface to the first edition reprinted as follows, a continuing
thank you to the many able people who took part in it. The revision that pro-
duces this second edition is mainly my own work, but with a broad thank
you to the Clerk of the Court, Donald M. Sheraw, and to his staff, for their
review of the manuscript and their many helpful comments and suggestions.

David D. Siegel

Albany, New York
March 12, 1991
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PREFACE TO THE FIRST EDITION

The impetus for this work came from the American Bar Association,
which created a national committee to promote the preparation of appellate
advocacy handbooks in each of the fifty States of the Union and named the
Honorable Hugh R. Hones, Associate Judge of the Court of Appeals of the
State of New York, and John Finger, Esq. of the California Bar, to serve as
National Committee Co-Chairmen. At the instigation of that committee, the
New York State Bar Association requested Denis Mclnerney of the New
York Bar, chairman of its Committee on Courts of Appellate Jurisdiction, to
serve as co-chairman of a state committee for that purpose. The Honorable
Charles D. Breitel, then Chief Justice of the Court of Appeals, requested G.
Robert Witmer, Associate Justice of the Appellate Division, Fourth Depart-
ment, to serve as the other co-chairman of that state committee. The co-
chairmen were authorized to select the members of the committee to assist
in this work.

At an early date co-chairmen Mclnerney and Witmer decided that be-
cause of the many differences between the procedures in the Court of Ap-
peals on the one hand and the four Appellate Divisions on the other, the
project should be bifurcated. Accordingly, a Practitioner’s Handbook for
Appeals to the Court of Appeals was first prepared, and it was published
early in 1979. By that time a new Chief Judge of the Court of Appeals, the
Honorable Lawrence H. Cooke, had assumed office, and a new Administra-
tor of the State Office of Court Administration, Mr. Justice Herbert B. Ev-
ans, had been appointed. Chief Judge Cooke redesignated G. Robert Witmer
to continue as co-chairman of the New York Committee for the Preparation
of the Handbook for Appeals to the Court of Appeals, and the Chief Judge
with Chief Administrative Judge Evans renewed the State’s commitment to
cooperate with the New York State Bar Association on this project. Denis
Mclnerney continued to serve as co-chairman on behalf of the New York
State Bar Association.

The co-chairmen selected the committee for this Handbook with the ob-
jectives of having it consist of lawyers thoroughly acquainted with the pre-
sentation of appeals in the Court of Appeals in the State of New York and of
keeping the committee small enough to be functional so that each member
would feel responsible for the required effort. The following were appointed
to the committee:

Joseph W. Bellacosa Clerk of the Court of Appeals

Herald P. Fahringer Practicing Attorney
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Arthur Karger Practicing Attorney and Co-
author of Cohen and Karger on
Powers of the New York Court of

Appeals

John J. Mathews Consultation Clerk of the Court
of Appeals

Thomas R. Newman Practicing Attorney

Michael F. McEneney Director of Management &

Planning of the State Office of
Court Administration, serving as
Administrative Member of the
committee

The committee requested Professor David D. Siegel of Albany Law
School, who is well recognized for his expertise and scholarship in the field
of New York practice, to suggest the format and to supply the initial draft,
which he graciously agreed to undertake. In doing so, he used a format
which largely follows that of the Practitioner’s Handbook for Appeals to the
Appellate Divisions, in which Professor Siegel had a similar role. While
each member of the committee has made substantial contributions to this
Handbook, we wish to note especially the work of committee member
Thomas R. Newman, who undertook the drafting of particular sections as-
signed to him. The committee also wishes to acknowledge the able assis-
tance of P. Kevin Castel and Vincent E. Gentile, Esgs. of the New York Bar
in the preparation and editing of this work for publication.

The Handbook is intended to present an overall view of appeals to the
New York Court of Appeals, from taking and perfecting the appeal right
through arguing it, and of motion practice in that Court. It also presents a
glimpse of how the Court performs its work. For in-depth study of the juris-
diction of the Court, reference is made to the monumental work of Cohen
and Karger on the Powers and Jurisdiction of the Court of Appeals. For nu-
ances of practice not covered in this Handbook, the practitioner is advised to
write or call the office of the Clerk of the Court of Appeals, where prompt
and friendly advice may be obtained.

The committee hopes that this Handbook will assist practicing attorneys
and aid in the expeditious administration of justice in the Court of Appeals
of the State of New York.
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