New York Employment Law: The Essential Guide

New York

Employment Law:
The Essential Guide
Editors
Louis P. DiLorenzo, Esq.
Jeffrey A. Kehl, Esq.
Bond, Schoeneck & King PLLC

NEW YORK STATE BAR ASSOCIATION
Use of this product confirms acceptance of the NYSBA license.

New York

Employment Law:
The Essential Guide
Editors
Louis P. DiLorenzo, Esq.
Jeffrey A. Kehl, Esq.
Bond, Schoeneck & King PLLC

NEW YORK STATE BAR ASSOCIATION

New York State Bar Association publications are intended to provide current and accurate information to help attorneys maintain their professional
competence. Publications are distributed with the understanding that
NYSBA does not render any legal, accounting or other professional service. Attorneys using publications or orally conveyed information in dealing with a specific client’s or their own legal matters should also research
original sources of authority.
We consider the publication of any NYSBA practice book as the beginning of a dialogue with our readers. Periodic updates to this book will
give us the opportunity to incorporate your suggestions regarding additions
or corrections. Please send your comments to: Publications Director, New
York State Bar Association, One Elk Street, Albany, NY 12207.

Copyright 2021
New York State Bar Association
All rights reserved
ISBN: 978-1-57969-029-8
Product Number: 410121E

SUMMARY
TABLE OF CONTENTS*
Introduction to the First Edition ..................................................... xxxvii
Chapter 1

The Hiring Process ..................................................... 1

• Who can be employed
• Advertising
• Employment applications and interviews
• Permitted and forbidden inquiries
• Criminal history inquiries
• References
• Records retention
• Drug and alcohol testing
• Job offers and rejections
Chapter 2

Terms of the Employment Relationship .................. 49

• “At-will” employment and its exceptions
• Employment agreements
• Employee handbooks
• Employees vs. independent contractors (see also Chapter 12)
• Arbitration agreements, waivers, and releases.
Chapter 3

Wages and Salary........................................................ 77

• Required notices to employees
• Frequency of pay
• Minimum wage requirements
• Recovering overpayments
• Overtime pay requirements and exceptions
• “Call-in” pay
*

A detailed table of contents, which sets forth the specific questions considered in each chapter,
follows at p. xi.

iii

• “Spread of hours” pay
• “Split shift” pay
• New York City shift requirements
Chapter 4

Employee Time Off ..................................................... 103

• Meal breaks
• Rest periods
• Vacations
• Nursing mothers
• Jury service
• Time off to vote
• Crime victim and crime witness leave
• Bereavement leave
• Blood donation
• Bone marrow and organ donation
• Military service
• Volunteer emergency responders
• Victims of domestic violence
• Paid sick and family leave (New York State)
• Earned safe and sick time (New York City)
• Earned sick leave (Westchester County)
• Safe time leave (Westchester County)
• New York City Fair Workweek Law
• Domestic Workers’ Bill of Rights
Chapter 5

Workers’ Compensation and Workplace Safety .... 177

• Scope of coverage
• Independent contractors, part-time employees, “leased”
employees, volunteers, employees of not-for-profit entities,
sole proprietors, jockeys
• Business owners and partners
iv

• Construction workers
• Out-of-state employers
• Workers’ compensation insurance
• Workers’ compensation benefits
• Covered and non-covered activities
• Occupational diseases
• Psychological and psychiatric conditions
• Light or modified duty
• Workplace safety agencies in New York State
• Alcohol, tobacco and weapons in the workplace
Chapter 6

Disability, Health and Life Insurance Benefits ....... 221

• Short-term disability benefits requirements
• What employees are covered?
• What employers are covered?
• Eligibility, filing and reporting requirements
• Long-term disability coverage
• Health insurance requirements (New York State)
• Life insurance
• Overview of federal benefits
Chapter 7

Unemployment Insurance ......................................... 243

• What the law covers
• What employees are covered?
• What employers are covered?
• The relationship between New York and federal
requirements
• How the unemployment insurance program is funded
• Employer “contributions”
• Employer “payments in lieu of contributions
• Penalties for non-compliance
v

• Eligibility for benefits
• Waiting periods
• Computation issues
• Part-time work;
• Accrued vacation pay
• Severance pay
• The “Shared Work Program”
• Disqualification from benefits: voluntary separation and
termination for misconduct
• Filing for benefits
• Hearings and appeals
Chapter 8

Employer and Employee Rights and Obligations ... 285

• “Common law” obligations between employers and
employees
• The duty of loyalty
• The duty of competence
• Protecting confidential information
• Employment agreements
• Arbitration of disputes
• The “faithless servant” doctrine (see also Chapter 9)
• Information that must be given to employees
• Information at the beginning of employment
• Wage statements
• Benefits statements
• Workplace posting requirements
• Information at the end of employment
• Maintenance and retention of workplace records
• Access to employee personnel files
• Off-premises activities by employees: protections and limits

vi

• Romantic relationships
• Tobacco and alcohol
• Union activities
• Social media issues (see also Chapter 10)
• Workplace computers and communications systems
• Photographs and recordings in the workplace
• Use of employee names and likenesses
• Surveillance of employees
• “Whistleblowers”
Chapter 9

Protecting the Employer’s Business .......................... 321

• Unfair competition
• Trade secrets and confidential information
• Covenants not to compete
• The “faithless servant” doctrine (see also Chapter 8)
Chapter 10 Discipline ..................................................................... 335
• Discipline policies
• “Progressive discipline”
• “Just cause”
• Performance improvement plans
• “Last chance” agreements
• Workplace investigations
• Representation at employee interviews
• Discipline for off-duty and/or off-premises conduct
• Social media activity (see also Chapter 8)
• Tardiness and absence
Chapter 11 Discipline, Harassment and Retaliation ................... 359
• Overview of anti-discrimination and anti-harassment laws
• Who is covered by the New York Human Rights Law
vii

• Prohibited types of discrimination
• Who can assert a claim for discrimination
• Damages available for unlawful discrimination
• Who can be liable for unlawful discrimination
• “Disparate treatment” discrimination; “implicit bias”;
“cat’s paw” discrimination; “mixed motive” discrimination;
“adverse impact” discrimination; compensation discrimination
• Sexual harassment and other prohibited forms of harassment
• Disabilities and reasonable accommodation
• Genetic characteristics
• Age
• Pregnancy
• Sexual orientation
• Transgender status
• Religion
• Marital, familial and domestic violence status
• Arrests and convictions
• Retaliation
• Procedural issues
Chapter 12 Miscellaneous Topics of Interest................................ 451
• Employees v. independent contractors (see also Chapter 2)
• Interns
• Representation at disciplinary meetings
• Personnel files
• Payments at the end of employment
• Leaving the workplace during work breaks
• Undocumented workers
• Use of employee names and likenesses
• Monitoring e-mail, Internet use and telephone calls

viii

• “Biometric” time clocks
• Computation of time limits
Table of Authorities..........................................................................

477

About the Editors..............................................................................

507

List of Contributors...........................................................................

511

ix

DETAILED
TABLE OF CONTENTS
Introduction to the First Edition ..................................................... xxxvii
Chapter 1

The Hiring Process
Christopher T. Kurtz
Hilary L. Moreira
Jacqueline A. Smith
Edited by Jessica C. Moller

I.
Who Can Be Employed
[1.1] Who is eligible for employment? ............................................ 5
II.
Job Advertisements
[1.2] What information may an employer lawfully include in a job
advertisement?.........................................................................
[1.3] What may not be lawfully included in a job advertisement? ...
[1.3.1] New York City Additional Restrictions ....................
[1.4] May a job advertisement include a requirement that the
applicant submit to a background check, or that the applicant
“must have a ‘clean record’”? .................................................
[1.4.1] New York City Additional Restrictions ....................
[1.4.2] Other Counties and Municipalities............................
[1.5] How may employers publicize open positions? ......................
[1.6] How long should employers maintain copies of job postings
and advertisements? ................................................................
III. Employment Applications
[1.7] What kinds of questions are appropriate to include on an
employment application? ........................................................
[1.7.1] Questions about prior work history ...........................
[1.7.2] Questions about educational background..................
[1.7.3] Questions about lawful work status...........................
[1.8] What questions are inappropriate and should not be asked
on an employment application?...............................................
[1.9] What inquiries may be made about arrests and convictions? ...
[1.10] What is “Ban the Box” legislation?.........................................
[1.11] Is there a difference between asking about prior arrests and
asking about pending criminal charges? .................................
[1.12] What can an employer do if an applicant has a prior
conviction or is the subject of pending criminal charges? ......
[1.13] May an employer ask about an applicant’s current salary?.....
xi

8
8
10

10
11
12
13
14

14
16
16
16
17
20
20
21
21
23

[1.14] May an employment application include a provision requiring
an applicant to submit to a background check?....................... 23
[1.15] May an employer require job applicants to provide
references from prior employers as part of a job
application? ............................................................................. 24
[1.16] May an employer require applicants to submit photographs
of themselves in connection with an employment
application? ............................................................................. 24
[1.17] May an employer use artificial intelligence programs to
screen employment applications?............................................ 24
[1.18] For how long should employers keep job applications and
other submissions from applicants? ........................................ 25
IV.
[1.19]
[1.20]
[1.21]
[1.22]
[1.23]

[1.24]

[1.25]
[1.26]
[1.27]
[1.28]
[1.29]
[1.30]
[1.31]

Employment Interviews And Decisions
What questions may be asked during a job interview?..............
What questions may not be asked during a job interview? .....
Are there special rules for safety-sensitive positions? .............
May an employer ask if an applicant has medical conditions
which might affect his or her ability to do the job?.................
What if an applicant has a visible impairment, or volunteers
information about a medical condition, or indicates that he
or she needs a workplace accommodation? ............................
What information can be collected in a background check of
an applicant?............................................................................
[1.24.1] Federal restrictions ...................................................
[1.24.2] New York State restrictions......................................
[1.24.3] New York City restrictions.......................................
May an employer run a criminal history check on a job
applicant?.................................................................................
What are the additional local restrictions on criminal history
checks? ....................................................................................
How and when is an applicant disqualified by reason of a
criminal record?.......................................................................
May an employer reject an applicant based on a credit
check? ......................................................................................
May an employer Google information about a job
applicant?.................................................................................
May an employer verify an applicant’s educational
credentials? ..............................................................................
May an employer contact a job applicant’s past employers
as part of a background check? ...............................................

xii

26
26
26
27

27
28
29
30
31
32
33
34
35
37
38
38

[1.32] What information may a past employer safely provide in
response to a reference inquiry?.............................................. 39
V.
Drug and Alcohol Testing/Medical Examinations
[1.33] May an employer require drug or alcohol testing? .................
[1.33.1] Drug Testing.............................................................
[1.33.2] Alcohol Testing ........................................................
[1.34] When in the hiring process may a drug or alcohol test be
administered? ..........................................................................
[1.34.1] Drug Testing.............................................................
[1.34.2] Alcohol Testing ........................................................
[1.35] What should an employer do if a job applicant is permitted
to use medical marijuana? .......................................................
[1.36] When may an employer require a job applicant to undergo a
medical (physical) examination?.............................................
[1.37] When may an employer require a job applicant to undergo a
psychological examination? ....................................................
[1.38] May an employer require a job applicant to take a
personality, intelligence, or aptitude test as part of the hiring
process? ...................................................................................
[1.39] May an employer require a job applicant to take a
polygraph (lie detector) test as part of the hiring process?......
VI.
[1.40]
[1.41]
[1.42]

40
40
41
42
42
42
42
42
44

44
45

Job Offers and Rejections
What is a conditional offer of employment? ........................... 46
Must an offer of employment be in writing?........................... 46
Should an employer notify rejected candidates in writing? .... 47

Chapter 2

Terms of the Employment Relationship
Katherine Ritts Schafer
Edited by Kseniya Premo

I.
[2.1]
[2.2]
[2.3]

“At-Will” Employment and Its Exceptions
What is “at-will” employment?...............................................
Is employment “at-will” in New York State? .........................
Are there exceptions to the general “employment-at-will”
rule in New York? ...................................................................
[2.4] Does an employee’s acceptance of an offer letter create an
exception to the general “at-will” rule?...................................
[2.5] Does completion of a probationary period mean that an
employee is no longer employed “at-will”? ............................

xiii

52
53
53
55
56

[2.6] If an employee has an employment contract, does that
automatically mean that his or her employment is no longer
“at-will”? ................................................................................. 56
[2.7] Are there “public policy” exceptions to the “employment-atwill” doctrine in New York? ................................................... 57
II.
Employment Agreements
[2.8] Must an employee be given a formal employment
agreement?...............................................................................
[2.9] What are the characteristics of written and oral employment
agreements? .............................................................................
[2.10] Are oral employment agreements enforceable? ......................
[2.11] What are “promissory estoppel” and “fraudulent
inducement”?...........................................................................
III.
[2.12]
[2.13]
[2.14]
[2.15]
[2.16]
[2.17]
[2.18]
[2.19]

Employee Handbooks
What is the purpose of an employee handbook? .....................
What are the advantages of having an employee handbook?....
What are the disadvantages of having an employee
handbook? ...............................................................................
What is a progressive discipline policy? .................................
What policies should be included in an employee
handbook? ...............................................................................
Should employee handbooks contain a disclaimer of
contractual obligations?...........................................................
Should employers include an acknowledgment form with the
employee handbook? ...............................................................
What considerations apply regarding employee handbooks in
a unionized workplace? ...........................................................

57
59
61
61
63
64
65
66
67
68
69
70

IV. Employees vs. Independent Contractors
[2.20] What is the difference between an employee and an
independent contractor? .......................................................... 71
V.
[2.21]
[2.22]
[2.23]

Arbitration Agreements, Waivers and Releases
Are agreements to arbitrate employment disputes valid? ....... 74
Are agreements to waive trial by jury valid? .......................... 75
Can an employee agree to release claims against his or her
employer? ................................................................................ 75

xiv

Chapter 3

[3.1]

[3.2]
[3.3]
[3.4]

[3.5]

[3.6]
[3.7]

[3.8]
[3.9]
[3.10]
[3.11]
[3.12]

Wages and Salary
Katherine S. McClung
Andrew D. Bobrek
Dennis A. Lalli
Edited by Jeffrey A. Kehl
What information about wages are employers required to
give to employees? ..................................................................
[3.1.1] Time of Hire Notices.................................................
[3.1.2] Wage Statements .......................................................
How frequently must employees be paid in New York? ........
What is the minimum wage in New York? .............................
Are employers entitled to take any credits against the
minimum wage? ......................................................................
[3.4.1] The tip credit .............................................................
[3.4.2] Meals, lodging and utilities. ......................................
Can an employer recoup money owed by an employee? ........
[3.5.1] Recouping wage overpayments.................................
[3.5.2] Recouping loans to employees ..................................
What requirements apply to overtime pay?.............................
What employees are exempt from overtime pay
requirements? ..........................................................................
[3.7.1] The “white collar” overtime exemptions...................
[3.7.2] Overtime exemptions for non-profit-making
entities .......................................................................
[3.7.3] Employees in the hospitality industry .......................
[3.7.4] Counselors in children’s camps.................................
[3.7.5] Building industry workers .........................................
[3.7.6] Farm workers.............................................................
[3.7.7] Government employees.............................................
What is “call-in pay”? .............................................................
When are employees entitled to call-in pay? ..........................
What is “spread of hours pay”?...............................................
What is “split shift” pay? ........................................................
Are there additional restrictions on shifts in New York
City? ........................................................................................

xv

80
80
81
82
83
84
85
86
86
87
88
89
90
90
93
95
97
98
98
98
98
99
100
100
101

Chapter 4

Employee Time Off
Caroline M. Westover
Kerry W. Langan
Jessica C. Moller
Louis P. DiLorenzo
Mallory A. Campbell
Edited by Kseniya Premo

I.
Meal Breaks
[4.1] Must New York employers provide employees with meal
breaks?.....................................................................................
[4.2] What employees are covered by the meal period
requirements? ..........................................................................
[4.3] What are New York’s meal period requirements? ..................
[4.4] Are there any exceptions to the meal period requirements?....
[4.5] What are the penalties for non-compliance? ...........................

112
112
112
113
114

II.
Rest Periods
[4.6] Does New York require employers to provide employees
with break or rest periods during the workday? ...................... 114
[4.7] If an employer chooses to provide its employees with breaks
or rest periods, must the employees be paid for the break
time? ........................................................................................ 114
III. Vacations
[4.8] Must a New York employer provide employees with
vacation?..................................................................................
[4.9] Must a vacation policy be in writing? .....................................
[4.10] When an employee resigns or is discharged, must the
employer pay out any accrued but unused vacation? ..............
[4.11] Does accrued and unused vacation carry over from one year
to the next? ..............................................................................
[4.12] Are there other conditions that employers can place on
vacation pay? ...........................................................................
[4.13] What are the consequences of an employer’s failure to pay
earned vacation? ......................................................................
IV. Break Time For Nursing Mothers (Lactation Breaks)
[4.14] Does New York State have a law that permits nursing
mothers to express breast milk in the workplace?...................
[4.15] What employers are covered by lactation requirements?........
[4.16] What employees are covered by the lactation requirements? ...
[4.17] How much break time is a nursing mother entitled to?...........
xvi

114
115
115
116
116
117

117
118
118
118

[4.18] May an employer tell an employee to postpone her lactation
break? ......................................................................................
[4.19] Are employers required to pay nursing mothers for lactation
breaks?.....................................................................................
[4.20] May a nursing mother elect to make up work time that was
taken for unpaid lactation breaks?...........................................
[4.21] Do employers have to give any notice about lactation
breaks?.....................................................................................
[4.22] Do employees have to give any notice about the need for
lactation breaks? ......................................................................
[4.23] Are employers required to provide a separate space for
lactation? .................................................................................
[4.24] When is providing a lactation space “impracticable,
inconvenient or expensive” for the employer?........................
[4.25] When is a lactation space “in close proximity” to an
employee’s work area?............................................................
[4.26] Are there alternatives to a permanent designated lactation
space? ......................................................................................
[4.27] What must the lactation space contain? ..................................
[4.28] What are the penalties for non-compliance? ...........................
V.
Jury Service
[4.29] Are employees in New York entitled to time off for jury
duty? ........................................................................................
[4.30] Is jury duty leave paid or unpaid? ...........................................
[4.31] Is an employer entitled to prior notice of jury service from
the employee?..........................................................................
[4.32] What are the penalties for non-compliance? ...........................
VI.
[4.33]
[4.34]
[4.35]
[4.36]
[4.37]
[4.38]
[4.39]
[4.40]

Time Off to Vote
Are employees entitled to time off to vote? ............................
What elections are covered by the law? ..................................
At what time(s) during the workday may an employee take
voting leave? ...........................................................................
Do employees have to give notice of the desire to take
voting leave? ...........................................................................
May an employer charge paid voting leave time against
other accruals of paid time? ....................................................
May an employer require proof of voting eligibility or actual
voting? .....................................................................................
Do employers have to give notice of the right to voting
leave?.......................................................................................
What are the penalties for non-compliance? ...........................
xvii

118
119
119
119
120
120
121
121
121
122
123

123
123
124
124
124
125
125
126
126
126
127
127

VII. Crime Victim and Crime Witness Leave
[4.41] Are victims of, or witnesses to, crimes entitled to time off
from work? ..............................................................................
[4.42] What employers are covered by the crime victim/witness
leave requirement? ..................................................................
[4.43] Who is a “victim” of a crime? .................................................
[4.44] What is the purpose of the crime victim/witness time off? .....
[4.45] Do employees have to give notice of the need to take crime
victim leave?............................................................................
[4.46] Can employers require employees to provide verification or
certification of their absence from work?................................

127
127
128
128
128
128

VIII. Bereavement Leave
[4.47] Are New York employers required to provide employees
with bereavement leave? ......................................................... 129
IX. Blood Donation Leave
[4.48] Are employees entitled to time off to donate blood? ..............
[4.49] What notice must an employer give regarding the right to
blood donation leave?..............................................................
[4.50] May an employer require employees to prove that they took
leave for an actual blood donation?.........................................
[4.51] What are the consequences for non-compliance? ...................
X.
Bone Marrow and Organ Donation Leave
[4.52] Are employees entitled to leave for bone marrow or organ
donation? .................................................................................
[4.53] Who is eligible to take bone marrow donation leave? ...............
[4.54] What notice must an employer give regarding the right to
bone marrow donation leave?..................................................
[4.55] What are the penalties for non-compliance? ...........................
[4.56] What are the special bone marrow and organ donation rules
for New York State employees?..............................................
XI. Military Service
[4.57] Are employees entitled to time off for military service?.........
[4.58] What are the military leave requirements for private sector
employers?...............................................................................
[4.59] What military activities qualify for private sector leave and
reinstatement?..........................................................................
[4.60] What are the penalties for private sector non-compliance?.....
[4.61] What are the military leave requirements for public sector
employers?...............................................................................
xviii

129
131
132
132

133
134
135
135
135
136
137
137
138
139

[4.62] Are the spouses of military members entitled to leave?.......... 140
XII. Leave For Volunteer Emergency Responders
[4.63] Are emergency responders entitled to leave for emergency
response activities?.................................................................. 140
XIII. Leave for Victims of Domestic Violence
[4.64] Are victims of domestic violence entitled to leave? ............... 142
XIV. Paid Sick Leave and Paid Family Leave
[4.65] Are employers required to provide sick leave and/or paid
family leave? ...........................................................................
[4.66] How does the leave required by Labor Law § 196-b
coordinate with other required leave? .....................................
[4.67] What is Paid Family Leave?....................................................
[4.68] What employers are covered by PFL requirements?...............
[4.69] Are any employers excluded from PFL requirements?...........
[4.70] What employees are eligible for PFL coverage?.....................
[4.71] May an employee waive PFL coverage?.................................
[4.72] For what purposes can PFL be used? ......................................
[4.73] How much PFL may an eligible employee take?....................
[4.74] Can PFL be taken intermittently, or in less than full-day
increments?..............................................................................
[4.75] What notice is an employee required to give the employer
of his or her need to use PFL?.................................................
[4.76] Can an employer prevent two employees from taking PFL at
the same time for the same qualifying event? .........................
[4.77] Can an employee take PFL and be on disability leave at the
same time?...............................................................................
[4.78] How are employees paid during PFL leave?...........................
[4.79] Does an employee have to use paid time off concurrently
with PFL? ................................................................................
[4.80] How does an employee apply for PFL pay benefits?..............
[4.81] What happens to an employee’s health insurance benefits
while an employee is on PFL? ................................................
[4.82] What information do employers have to give employees
about the availability of PFL? .................................................

157

XV.
[4.83]
[4.84]
[4.85]
[4.86]

158
158
159
160

New York City Earned Safe and Sick Time Act
What is the NYC Earned Safe and Sick Time Act? ................
What employers and employees are covered by the Act?.......
Are any employees excluded from the Act? ...........................
For what reasons may an eligible employee take sick leave?...
xix

144
147
147
148
148
148
149
150
151
152
153
154
154
154
155
155
156

[4.87] Who is considered a “family member” under the Act?...........
[4.88] For what purposes can safe leave be used? .............................
[4.89] Must employees provide documentation for sick or safe
time? ........................................................................................
[4.90] How much sick or safe leave are employees entitled to?........
[4.91] When does sick or safe leave accrual begin? ..........................
[4.92] When may employees begin to use their sick or safe leave?...
[4.93] Can an employer require an employee to use a minimum
daily increment of leave? ........................................................
[4.94] When an employee leaves service, is he or she entitled to
payment for unused sick or safe time? ....................................
[4.95] What happens if an employee returns to service after a
break in employment? .............................................................
[4.96] Can employees donate unused sick or safe leave to other
employees? ..............................................................................
[4.97] May an employer require an employee who wants to use
leave to find a replacement employee for the missed hours?...
[4.98] May an employer require an employee to telecommute or
work from home instead of taking sick or safe leave? ............
[4.99] Are employers required to give employees notice of their
right to sick or safe leave? .......................................................
XVI. Westchester County Earned Sick Leave Law
[4.100] Must employers in Westchester County provide employees
with sick leave? .....................................................................
[4.101] What employers are covered? ...............................................
[4.102] What employees are eligible for sick leave?.........................
[4.103] For what purposes can sick leave be used? ...........................
[4.104] What is meant by a “family member”? .................................
[4.105] How much leave are employees entitled to?.........................
[4.106] When does an employee begin to earn sick leave? ...............
[4.107] When can employees begin to use sick leave?......................
[4.108] Can an employee carry over unused sick leave at the end
of the year? ............................................................................
[4.109] Can an employer require the employee to provide a doctor’s
note when he or she uses earned sick leave?..........................
[4.110] Can an employer require an employee to use a minimum
daily increment of leave? ......................................................

161
161
162
163
163
163
164
164
164
164
165
165
165

165
166
166
166
167
167
167
168
168
168
168

XVII. Westchester County Safe Time Leave Law
[4.111] Must employers in Westchester County provide employees
with safe leave? ..................................................................... 168
[4.112] What employers are covered? ............................................... 169
xx

[4.113]
[4.114]
[4.115]
[4.116]

What employees are eligible for safe leave?.........................
For what purposes can safe leave be used?...........................
How much leave are employees entitled to?.........................
Can an employer require an employee to use a minimum
daily increment of leave? ......................................................
[4.117] Can an employer require an employee to find coverage for
safe time leave used?.............................................................
[4.118] Can an employer require documentation that safe time
leave is being used for its intended purpose?........................
XVIII. New York City’s Fair Workweek Law
[4.119] What is New York City’s Fair Workweek Law? ..................
[4.120] Who is covered by the Fair Workweek Law?.......................
[4.121] Does the law apply to employers which are not based in
New York City? ....................................................................
[4.122] Who is considered to be a “fast food employee”? ................
[4.123] What are the requirements of the Fair Workweek Law for
fast food employers? .............................................................
[4.124] What are the shift change “premiums” applicable to fast
food workers?........................................................................
[4.125] Are fast food employers required to pay workers a
premium if the schedule changes by just a few minutes? .....
[4.126] What are the consequences if a fast food employer does
not comply with the law? ......................................................
[4.127] Who is considered to be a “retail employee”? ......................
[4.128] What are the requirements of the Fair Workweek Law for
retail employers? ...................................................................
[4.129] What are the consequences if a retail employer does not
give employees their schedules 72 hours before the start of
work?.....................................................................................
[4.130] What is an on-call shift?........................................................

169
169
169
170
170
170
170
170
171
171
171
172
173
173
174
174

174
175

XIX. The Domestic Workers’ Bill of Rights
[4.131] What is the Domestic Workers’ Bill of Rights?.................... 175
[4.132] What are the leave provisions applicable to domestic
workers? ................................................................................ 176
Chapter 5

Workers’ Compensation and Workplace Safety
Patrick V. Melfi

I.
Workers’ Compensation
[5.1] What is workers’ compensation? ............................................ 181
[5.2] What employers are covered by the WCL?............................. 181
xxi

[5.3]
[5.4]
[5.5]
[5.6]
[5.7]
[5.8]
[5.9]
[5.10]
[5.11]
[5.12]
[5.13]
[5.14]
[5.15]
[5.16]
[5.17]
[5.18]

[5.19]
[5.20]
[5.21]
[5.22]
[5.23]
[5.24]
[5.25]
[5.26]

Who is an “employee” covered by the WCL? ........................
What is an “independent contractor”?.....................................
Are part-time employees covered by the WCL? .....................
Are “leased” employees covered by the WCL? ......................
Are volunteers covered by the WCL? .....................................
Are employees of not-for-profit entities covered by the
WCL? ......................................................................................
Are racetrack jockeys covered by the WCL? ..........................
Are sole proprietors and partners in partnerships covered by
the WCL? ................................................................................
Are individuals who work in construction covered by the
WCL? ......................................................................................
Are out-of-state employers covered by the WCL if they have
employees working in New York? ..........................................
What are the obligations of employers who are subject to
the WCL? ................................................................................
What does workers’ compensation insurance cover?..............
Are there any exceptions to WCL exclusivity?.......................
What are an employer’s options with respect to workers’
compensation insurance?.........................................................
What happens if an employer fails to maintain required
workers’ compensation coverage? ..........................................
What benefits does the WCL provide to employees? .............
[5.18.1] Medical Treatment.....................................................
[5.18.2] Wage Replacement....................................................
[5.18.3] Disability Benefits .....................................................
[5.18.4] “Scheduled Loss of Use”...........................................
[5.18.5] Death Benefits ...........................................................
Is every workplace accident or injury covered by the WCL? ...
Are recreational activities covered by the WCL?....................
Is “horseplay” covered by the WCL?......................................
Is an employee who gets hurt while conducting personal
business covered by the WCL? ...............................................
Is an employee who is assaulted by a co-worker covered by
the WCL? ................................................................................
Are injuries sustained while commuting covered by the
WCL? ......................................................................................
Are non-occupational injuries or illnesses covered by the
WCL? ......................................................................................
Are injuries sustained in a “home office” covered by the
WCL? ......................................................................................

xxii

182
182
184
184
185
186
187
187
187
189
191
192
194
194
196
197
197
197
198
198
198
199
200
200
201
202
203
204
204

[5.27] Is an employee who is injured while violating a work rule
covered by the WCL?..............................................................
[5.28] Is an employee who is injured while on a business trip
covered by the WCL?..............................................................
[5.29] What if an accident or injury does not cause a new injury,
but merely aggravates a pre-existing non-occupational
injury?......................................................................................
[5.30] Are occupational diseases covered by the WCL? ...................
[5.31] Are psychological and psychiatric conditions covered by the
WCL? ......................................................................................
[5.32] How are workers’ compensation claims presented and
decided?...................................................................................
[5.33] What are some of the important forms and deadlines for
WCB cases?.............................................................................
[5.34] What is a “return to work” program? ......................................
[5.35] Is an employer required to offer injured employees light or
modified duty?.........................................................................
[5.36] Is an employer required to hold an injured employee’s job
open until he or she can return to work? .................................
[5.37] When can an employer discharge an employee who has
claimed or is receiving WCL benefits? ...................................
[5.38] When can an employer do about fraudulent WCL claims?.....
II.
Workplace Safety
[5.39] What is DOSH? .......................................................................
[5.39.1] The Industry Inspection Bureau (IIB) .......................
[5.39.2] The License and Certification Unit ...........................
[5.39.3] The Asbestos Control Unit ........................................
[5.39.4] The Boiler Safety Bureau ..........................................
[5.39.5] The Mine Safety Training Program...........................
[5.39.6] The Workplace Safety and Loss Prevention Program
(WSLPP) ...................................................................
[5.39.7] The Hazard Abatement Board...................................
[5.39.8] The On-Site Consultation Program ...........................
[5.40] Drugs, Alcohol, Tobacco and Weapons in the Workplace .....
[5.40.1] Drug testing ...............................................................
[5.40.2] Smoking in the workplace.........................................
[5.40.3] Weapons in the workplace ........................................
[5.41] What is the New York “Scaffold Law”? .................................

xxiii

205
206

207
207
207
209
210
211
211
212
212
213
214
215
215
216
216
216
216
217
218
218
218
218
219
219

Chapter 6

Disability, Health, And Life Insurance Benefits
Daniel J. Nugent
Stephen C. Daley
Thaddeus J. Lewkowicz
Edited by Thomas G. Eron

I.
Short-Term Disability Benefits
[6.1] Are employers required to provide short-term disability
benefits for their employees? ..................................................
[6.2] What employees are eligible to receive short-term disability
benefits?...................................................................................
[6.3] What employment relationships are exempt from the
short-term disability requirements?.........................................
[6.4] What types of disabilities are covered by short-term
disability? ................................................................................
[6.5] How long must an employee be disabled to qualify for
short-term disability benefits? .................................................
[6.6] Are short-term disability benefits available to former
employees? ..............................................................................
[6.7] What are the benefits payable for short-term disability? ........
[6.8] For how long is an employee entitled to short-term disability
benefits?...................................................................................
[6.9] What will disqualify a claimant from receiving disability
benefits?...................................................................................
[6.10] Can an employee receive short-term disability benefits and
unemployment insurance benefits at the same time? ..............
[6.11] May an employee waive short-term disability benefits?.........
[6.12] Are there any notices that must be given to an employee
who becomes disabled? ...........................................................
[6.13] How does an employee file a claim for short-term disability
benefits?...................................................................................
[6.14] What are the employer’s obligations when a disability
benefits claim is filed?.............................................................
[6.15] May an employee be required to undergo a physical
examination to support a claim for short-term disability
benefits?...................................................................................
[6.16] How soon must New York’s short-term disability benefits be
paid? ........................................................................................
[6.17] Who must pay for the cost of disability insurance? ................
[6.18] How can an employer meet its obligation to provide shortterm disability coverage?.........................................................

xxiv

224
225
226
227
228
228
230
230
230
231
231
232
232
233

233
234
234
235

[6.19] What happens if an employer fails to meet its obligations
with respect to short-term disability coverage?....................... 235
[6.20] How do New York’s short-term disability benefits coordinate
with other disability benefits? ................................................. 236
II.
Long-Term Disability Benefits
[6.21] Are employers in New York required to provide long-term
disability benefits for their employees? .................................. 236
III. Health Insurance Requirements
[6.22] Are employers in New York required to provide health
benefits for employees?........................................................... 237
[6.23] What are the significant New York requirements that apply
to group health insurance benefits that an employer provides
to its employees? ..................................................................... 237
IV. Life Insurance
[6.24] Are employers in New York required to provide life
insurance benefits for their employees? .................................. 239
[6.25] If an employer provides group term life insurance benefits to
its employees, what are the important New York
requirements that apply to those benefits? .............................. 239
V.
Federal Benefit Requirements
[6.26] Overview of the interplay between New York and federal
law ........................................................................................... 240
Chapter 7

Unemployment Insurance
Mark A. Moldenhauer
Edited by John Gaal

I.
What the Unemployment Insurance Law Covers
[7.1] What is the New York State unemployment insurance
program?..................................................................................
[7.2] What is the relationship between the New York State
unemployment insurance program and the federal
unemployment insurance program? ........................................
[7.3] What do the terms “employment” and “employee” mean for
purposes of unemployment insurance? ...................................
[7.4] Is “interstate” work covered by the New York
Unemployment Insurance Law?..............................................
[7.5] Is work performed entirely outside New York covered by
the Unemployment Insurance Law?........................................

xxv

247

248
248
250
250

[7.6] What employers are covered by the Unemployment Insurance
Law? ........................................................................................ 251
[7.7] Are non-profit organizations covered by the Unemployment
Insurance Law?........................................................................ 252
[7.8] Are corporate officers and directors covered by the
Unemployment Insurance Law?.............................................. 253
[7.9] Are business partners covered by the Unemployment
Insurance Law?........................................................................ 253
II.
How Employers Fund the Unemployment Insurance Program
[7.10] How is the New York unemployment insurance program
funded? .................................................................................... 254
[7.11] What are employer “contributions” and when are employers
liable for them?........................................................................ 255
[7.12] When and how must employers make contributions? ............. 257
[7.13] What is a “payment in lieu of contribution”?.......................... 257
[7.14] What happens if an employer fails to make required
contributions? .......................................................................... 257
[7.15] How, and when, are employer contribution rates
determined? ............................................................................. 258
[7.16] How is an employer’s experience rating calculated? .............. 259
[7.17] What happens when a business changes hands? ..................... 260
III. Eligibility for Unemployment Benefits
[7.18] Who is eligible for unemployment insurance benefits? ..........
[7.18.1] What is the “statutory waiting period”? ....................
[7.18.2] What is a “valid original claim”? ..............................
[7.18.3] What does it mean to be “able to work and
available for work”? ..................................................
[7.18.4] When is a claimant subject to disqualification from
benefits?.....................................................................
[7.18.5] What is a claimant’s “benefit year”? .........................
[7.18.6] What is the “base period” and how is it relevant
to a claimant’s eligibility for benefits?......................
[7.18.7] What does it mean to be “totally unemployed”? .......
[7.18.8] What about employees of educational institutions
during “break” periods?.............................................
[7.19] Is a claimant entitled to partial unemployment insurance
benefits for part-time work? ....................................................
[7.20] What impact does the receipt of accrued vacation pay or
similar paid time off benefits have on a claimant’s eligibility
for unemployment insurance benefits?....................................

xxvi

261
261
262
262
263
263
264
265
265
265

266

[7.21] Can a claimant attend school and collect unemployment
benefits? ..................................................................................
[7.22] Is a claimant eligible for unemployment benefits after
retirement?...............................................................................
[7.23] Will dismissal or severance pay affect a claimant’s eligibility
for unemployment benefits?....................................................
[7.24] What is the “Shared-Work Program” and how do employers
participate in it? .......................................................................
IV. Disqualification from Receiving Unemployment Benefits
[7.25] Under what circumstances will an otherwise eligible claimant
be disqualified from receiving unemployment benefits? ........
[7.25.1] What constitutes good cause for leaving employment
and still being eligible for unemployment benefits?....
[7.25.2] When is a voluntary separation deemed to be
without good cause? ..................................................
[7.26] What constitutes “misconduct” for purposes of disqualifying
a claimant from receiving benefits? ........................................
[7.27] Can a claimant’s criminal conduct lead to a disqualification
from benefits?..........................................................................
[7.28] Can a claimant’s refusal of an employment offer result in a
disqualification from benefits?................................................
[7.29] Are striking employees entitled to unemployment benefits? ...
V.
[7.30]
[7.31]
[7.32]

Filing for Benefits
How does someone file for unemployment benefits? .............
What is an “initial determination”? .........................................
What happens if a claimant disagrees with the initial
determination? .........................................................................
[7.33] What happens if the employer disagrees with the initial
determination? .........................................................................
[7.34] What happens if a claimant submits false information in
support of a claim for unemployment insurance benefits? .....
VI. Hearings and Appeals
[7.35] What are the procedures for an unemployment hearing?........
[7.36] Can the parties compel the appearance of witnesses or other
evidence for a hearing? ...........................................................
[7.37] Is an administrative law judge’s decision subject to appeal? ...
[7.38] Is an Unemployment Insurance Appeals Board decision
subject to review?....................................................................

xxvii

267
267
268
268

269
270
271
272
275
275
276
277
277
277
278
278
278
279
279
280

[7.39] Do decisions or evidence from an unemployment proceeding
have any impact on other disputes between the employer
and the employee? ................................................................... 281
VII. Record-Keeping and Posting Requirements
[7.40] What record-keeping and posting requirements apply? .......... 282
Chapter 8

[8.1]
[8.2]
[8.3]
[8.4]
[8.5]
[8.6]
[8.7]
[8.8]

[8.9]
[8.10]
[8.11]
[8.12]
[8.13]
[8.14]
[8.15]

[8.16]

Employer and Employee Rights and Obligations
James Holahan
Subhash Viswanathan
Edited by R. Daniel Bordoni
What is the “common law”?....................................................
What common law duties does the employee owe to the
employer? ................................................................................
What common law duties does the employer owe to the
employee?................................................................................
What can an employer do about an employee who violates
the duties owed by the employee to the employer?.................
What is the employee’s common law duty of loyalty?..............
What is the employee’s common law duty of competence? ...
What is the employee’s common law duty to protect
confidential information? ........................................................
If an employee has not signed a confidentiality agreement, is
the employer still protected against the disclosure of
confidential information? ........................................................
Do all employees owe the same duties? ..................................
Can an employer require an employee to sign an
employment agreement?..........................................................
Can an employee be required to arbitrate any employment
disputes? ..................................................................................
What is the faithless servant doctrine? ....................................
Does an employee have an obligation to respond to an
employer’s work-related questions?........................................
What information must an employer provide to employees in
writing at the time of employment? ........................................
What information must an employer provide to employees
during employment?................................................................
[8.15.1] Wage Statements ......................................................
[8.15.2] Benefits Disclosures .................................................
[8.15.3] Workplace Posting Requirements ............................
What information must an employer provide to employees at
the end of employment? ..........................................................
xxviii

289
289
290
291
292
293
294

294
295
295
296
297
297
298
299
299
299
300
300

[8.17] What workplace records must an employer retain, and for
how long? ................................................................................ 300
[8.18] Are employers required to protect employee information from
third parties? ............................................................................ 301
[8.19] What ongoing documents and information must an employer
provide to employees?............................................................. 302
[8.20] Do employees have access to the contents of their personnel
files? ........................................................................................ 302
[8.21] What information must an employee provide to the
employer? ................................................................................ 302
[8.22] Can an employer regulate an employee’s off-premises
political activities?................................................................... 303
[8.23] What types of political activities are protected under New
York Labor Law § 201-d? ....................................................... 303
[8.24] Can an employer regulate an employee’s off-premises
recreational activities?............................................................. 304
[8.25] Can an employer regulate an employee’s off-premises
romantic activities with another employee?............................ 304
[8.26] Can an employer take action against an applicant or
employee because the individual smokes cigarettes or drinks
alcoholic beverages outside of work hours? ........................... 305
[8.27] Can an employer take action against an applicant or
employee for pro-union activity? ............................................ 305
[8.28] What remedies are available for violations of New York
Labor Law § 201-d? ................................................................ 306
[8.29] Can an employer maintain a policy restricting an employee’s
personal use of social media outside of work hours?.............. 306
[8.30] Can an employer discharge or discipline an employee for
inappropriate social media activity?........................................ 307
[8.31] Can an employer restrict employee use of workplace
computers and electronic systems? ......................................... 309
[8.32] Can an employer discharge or discipline an employee for
inappropriate use of workplace computers and electronic
systems? .................................................................................. 310
[8.33] Can an employer maintain a policy prohibiting employees
from taking photographs or secretly recording conversations
in the workplace? .................................................................... 310
[8.34] Can an employer discharge or discipline an employee for
taking photographs or secretly recording conversations in the
workplace? .............................................................................. 312
[8.35] Can an employer use an employee’s name or likeness for
advertising purposes or for the purposes of trade?.................. 312
xxix

[8.36] Can an employer conduct video surveillance of employees? ..
[8.36.1] Forbidden Surveillance.............................................
[8.36.2] Non-Unionized Workplaces .....................................
[8.36.3] Unionized Workplaces .............................................
[8.37] How are “whistleblowers” protected? .....................................
[8.38] What are the penalties for whistleblower violations? .............
Chapter 9

[9.1]
[9.2]
[9.3]
[9.4]
[9.5]
[9.6]
[9.7]
[9.8]

Protecting the Employer’s Business
Howard M. Miller
Candace J. Gomez
Edited by Jeffrey A. Kehl
May an employee make arrangements to compete with his
or her employer while still employed? ....................................
How are trade secrets and or confidential information
protected? ................................................................................
What qualifies as trade secrets or confidential information? ...
What are the remedies for misuse of confidential
information? ............................................................................
What is a covenant not to compete? ........................................
Are covenants not to compete enforceable?............................
Is a seller of the good will in a business subject to an
implied covenant not to compete after the sale? .....................
What is the faithless servant doctrine? ....................................

313
313
314
314
316
318

Chapter 10 Discipline
Louis P. DiLorenzo
Edited by Jeffrey A. Kehl
[10.1] Are employers required to have discipline policies?.............
[10.2] Why should an employer have a discipline policy? ..............
[10.3] What are the basic elements of a discipline policy? ..............
[10.4] Are there special rules for sexual harassment issues? ...........
[10.5] What is “progressive discipline”?..........................................
[10.6] What is “just cause”? .............................................................
[10.7] What are the general types and ranges of discipline that may
be imposed? ...........................................................................
[10.8] What is a Performance Improvement Plan? ..........................
[10.9] What is a “Last Chance Agreement”? ...................................
[10.10] Are job descriptions relevant to disciplinary decisions? .......
[10.11] What role do employee evaluations have in the disciplinary
process?..................................................................................
[10.12] Can an employee be suspended pending an investigation of
possible misconduct? .............................................................
xxx

324
325
326
327
328
329
331
332

338
338
340
340
340
341
345
346
347
348
348
350

[10.13] May an employee be required to participate in an
interview? .............................................................................. 350
[10.14] Can an employee bring a representative to an interview? ..... 351
[10.15] What considerations apply to investigations conducted by
employer staff? ...................................................................... 351
[10.16] When should an employer consider retaining an outside
investigator?........................................................................... 352
[10.17] Should an employer’s attorney(s) conduct a workplace
investigation?......................................................................... 353
[10.18] What if a matter involves potential criminal conduct by an
employee?.............................................................................. 354
[10.19] What is “after-acquired evidence”?....................................... 355
[10.20] May an employee be disciplined for off-duty and/or offpremises conduct?.................................................................. 355
[10.21] May an employee be disciplined for social media activity? ... 356
[10.22] May an employee be disciplined because a customer or other
third party demands it? .......................................................... 356
[10.23] May an employee be disciplined for poor attendance or
lateness?................................................................................. 357
Chapter 11 Discrimination, Harassment and Retaliation
Robert A. LaBerge
Christa Richer Cook
Nicholas P. Jacobson
Edited by John Gaal
I.
General Principles and Background
[11.1] Overview of the anti-discrimination and anti-harassment
laws applicable to New York State workplaces ....................
[11.1.1] What are the prohibited forms of discrimination? ...
[11.1.1.1] Federal laws..........................................
[11.1.1.2] Federal executive orders and laws
affecting federal government
contractors and subcontractors .............
[11.1.1.3] New York State laws............................
[11.1.1.4] Local laws ............................................
[11.1.2] Are Federal and State Anti-Discrimination Laws
the Same?................................................................
[11.2] How do employers deal with the different federal, state, and
local requirements?................................................................
[11.3] Who is protected by the New York Human Rights Law? .....
[11.3.1] Are independent contractors protected by the
NYHRL?.................................................................
xxxi

365
369
369

371
372
375
376
377
378
378

[11.4]
[11.5]
[11.6]
[11.7]
[11.8]
[11.9]

[11.3.2] Are unpaid interns protected by the NYHRL? .......
[11.3.3] Are domestic workers protected by the NYHRL? ..
What employers are covered by the New York Human
Rights Law? ...........................................................................
Are out-of-state employers covered by the NYHRL? ...........
Are religiously affiliated employers covered by the
NYHRL?................................................................................
What are employers prohibited from doing under the
NYHRL?................................................................................
Can a business participate in a boycott, “blacklist,” or
refusal to do business? ...........................................................
How soon must a discrimination claim be brought? .............

379
380
380
380
381
382
383
383

II.
Hiring, Continued Employment, and Post-Employment Issues
[11.10] Does the New York Human Rights Law apply to the hiring
process?.................................................................................. 384
[11.11] Can someone complain about discrimination even if he or
she did not apply for a job?.................................................... 385
[11.12] Can an employer ever consider a job applicant’s protected
status in making an employment decision? ........................... 386
[11.13] Can an employer consider prior arrests or criminal
convictions during the hiring process? .................................. 387
[11.14] Can an employee complain about discriminatory conduct
which was directed at someone else? .................................... 387
[11.15] Can someone who quit his or her job file a discrimination
claim for wrongful termination?............................................ 388
[11.16] Can an employer be sued for giving a negative reference? ... 389
III. Liability For Wrongful Acts
[11.17] What types of damages and relief can be awarded to
successful complainants?....................................................... 389
[11.18] Can an owner or managerial employee of an employer be
personally liable for damages under the NYHRL?................ 390
[11.19] What is “aider or abettor” liability?....................................... 391
IV. Overview Of Discrimination Theories and Concepts
[11.20] What is “disparate treatment” discrimination? ......................
[11.21] What is “implicit bias”?.........................................................
[11.22] What is “cat’s paw” discrimination? .....................................
[11.23] What is a “mixed motive” discrimination case?....................
[11.24] What is “adverse impact” discrimination? ............................
[11.25] What is compensation discrimination?..................................

xxxii

392
396
397
398
398
400

V.
Sexual and Other Prohibited Forms of Harassment
[11.26] What employers are covered by New York’s prohibition of
sexual harassment? ................................................................ 402
[11.27] What is the definition of sexual harassment? ........................ 402
[11.28] What if the person accused of sexual harassment did not
mean to offend? ..................................................................... 403
[11.29] Can an employer be liable for sexual harassment in the
workplace of which the employer was unaware?.................. 404
[11.30] What if a complaining employee was a participant in the
harassing conduct?................................................................. 405
[11.31] Can an employer be liable for sexual harassment of nonemployees? ............................................................................ 406
[11.32] Are employers required to adopt sexual harassment policies
and train employees regarding sexual harassment?............... 406
[11.33] Can an employer resolve a sexual harassment claim on terms
which are kept confidential?.................................................. 408
[11.34] Are there other forms of prohibited harassment? .................. 409
VI.

Special Considerations Relating to Specific Types of
Discrimination
1. Disability and Genetic Characteristics
[11.35] What are the protections for persons with
disabilities? ............................................................................
[11.36] What is a “disability”?...........................................................
[11.37] What does it mean to be “otherwise qualified to perform the
essential functions of a job”?.................................................
[11.38] When and how may an employer talk about disabilities with
a prospective or current employee? .......................................
[11.39] When is an accommodation “reasonable”? ...........................
[11.40] Are “temporary” disabilities covered by the NYHRL?.........
[11.41] Does an employer have to provide a “light duty”
assignment? ...........................................................................
[11.42] Does an employer have to transfer an employee with a
disability to a new position? ..................................................
[11.43] How much leave or time off can be required as an
accommodation?....................................................................
[11.44] May an employee bring a service animal to work? ...............
[11.45] Must an employer accommodate a certified medical
marijuana patient?..................................................................
[11.46] What is discrimination based upon predisposing genetic
characteristics?.......................................................................

xxxiii

410
411
411
413
414
416
417
417
418
419
420
421

2. Age
[11.47] Who is protected against age discrimination under New York
law?........................................................................................ 423
[11.48] Is a mandatory retirement age permissible? .......................... 423
3. Pregnancy
[11.49] How is pregnancy protected under New York law?.............. 424
[11.50] How much leave is required for pregnancy-related conditions
and childbirth? ........................................................................ 425
4. Sexual Orientation
[11.51] Is sexual orientation protected under the NYHRL? .............. 427
[11.52] What are the protections for sexual orientation? ................... 427
5. Transgender Status
[11.53] Are transgender employees protected under the NYHRL? ... 427
[11.54] What accommodations must be granted to transgender
employees? ............................................................................ 429
6. Religion
[11.55] How is religion protected under New York law? .................. 430
[11.56] What accommodation must be made for religious
observance?............................................................................ 431
7. Marital, Familial, and Domestic Violence Victim Status
[11.57] What is marital status discrimination?................................... 432
[11.58] What is familial status discrimination?.................................. 433
[11.59] What is domestic violence victim discrimination?................ 433
8. Arrests and Convictions
[11.60] What is discrimination based upon criminal arrests or
convictions? ........................................................................... 436
VII. Retaliation
[11.61] What is “retaliation”? ............................................................
[11.62] What are the elements of a retaliation claim?........................
[11.63] What is an “adverse employment action” in the retaliation
context?..................................................................................
[11.64] How does an employee prove the relationship between
protected activity and an adverse action? ..............................

437
439
441
442

VIII. Procedural Considerations
[11.65] Does it really matter whether a discrimination claim is
brought under federal, state, or local law?............................. 444
[11.66] Where can an administrative discrimination complaint be
filed in New York? ................................................................ 445

xxxiv

[11.67] How much time does a person have to file an administrative
discrimination complaint, or to sue, in New York?...............
[11.68] Which agency will take the lead when an administrative
complaint is “cross-filed” under federal, state, and local
laws? ......................................................................................
[11.69] What happens when an agency finds “no probable cause”?...
[11.70] What happens when an agency finds “probable cause”? ......
[11.71] Can an individual who has filed an administrative
discrimination complaint still pursue a claim in court?.........

446

446
447
448
449

Chapter 12 Miscellaneous Topics of Interest
James J. Rooney
Erin S. Torcello
Mary E. Aldridge
Edited by R. Daniel Bordoni
[12.1] What is the difference between an employee and an
independent contractor?......................................................... 454
[12.1.1] Workers’ Compensation ......................................... 456
[12.1.2] Unemployment Insurance ....................................... 458
[12.1.3] Construction and trucking industries ...................... 461
[12.1.4] The “gig economy”................................................. 464
[12.1.5] Coordination among agencies................................. 464
[12.2] What is the difference between an employee and an
intern? .................................................................................... 465
[12.3] Can an employee insist upon bringing an attorney (or other
representative) to a disciplinary meeting? ............................. 467
[12.4] Does an employee have the right to review his or her
personnel file?........................................................................ 469
[12.5] What obligations do employers have to protect employees’
Social Security numbers? ...................................................... 470
[12.6] Is an employer obligated to pay employees for any unused
vacation, personal leave, or sick leave at the end of
employment? ......................................................................... 471
[12.7] Are employees entitled to severance pay if their employment
is discontinued? ..................................................................... 471
[12.8] Do employees have the right to leave the workplace during
meal breaks or other break periods? ...................................... 472
[12.9] Must employees be provided with a space to smoke?........... 472
[12.10] Are undocumented workers (illegal aliens) entitled to job
protection? ............................................................................. 472
[12.11] Is an employer allowed to use photos of its employees in
marketing materials without their consent?........................... 473
xxxv

[12.12] Can an employer monitor employees’ email and Internet use
without their knowledge or consent?..................................... 473
[12.13] Can an employer monitor employees’ telephone calls without
their knowledge or consent? .................................................. 474
[12.14] Can an employer require the use of a “biometric” time
clock?..................................................................................... 474
[12.15] Once an employment contract has expired, does the
employee become “at will”?.................................................. 474
[12.16] What is a “day” for purposes of computing deadlines?......... 476
Table of Authorities ..........................................................................

477

About the Editors ..............................................................................

507

List of Contributors...........................................................................

511

xxxvi

INTRODUCTION TO THE FIRST EDITION
This book represents a labor of love by the Bond, Schoeneck & King
Labor and Employment, Employee Benefits and Immigration Group. Our
goal was to take the collective experience of our current practitioners—
ranging from junior associates to retirees and building on the legacy of the
Firm’s previous four generations of labor and employment lawyers—in
order to create an accessible reference for questions about New York
employment law.
New York employment law is important for historical as well as practical reasons. New York is home to important financial and other markets;
contains one of the largest cities in the United States; and has been a
leader in addressing workplace issues and problems since long before the
terrible Triangle Shirtwaist Factory fire of 1911. It is our hope this book
will earn its title and be considered an essential guide to New York
employment law for those who need to function in this sphere.
To create this guide, we identified authors within our Firm who could
address such wide-ranging issues as contract law, tort law, discrimination
law, employee benefits law, worker’s compensation law, unemployment
insurance law, New York State Department of Labor regulations, wage
and hour requirements, litigation, arbitration, mediation and other procedural and substantive areas which bear on the workplace. Although federal statutes (such as the National Labor Relations Act, immigration laws,
and federal wage and hour laws) are not directly addressed here, knowledge and familiarity with them was necessary in order to allow appropriate cross-references when required.
Bond’s labor and employment lawyers work in our eight New York
State offices which cover the length and breadth of the State and represent
and counsel clients in virtually every industry. They recognize and appreciate that employment law governs the ongoing relationships in the workplace. Workplace problems are not like car accidents between strangers or
malpractice claims. In some ways, employment law bears more resemblance to family law, as it deals with the ongoing relationships among
employees, their employers, and their co-workers; and employment law
necessarily addresses the issues and events which arise in the entire continuum of the workplace environment. Decisions in the workplace are
rarely binary in their impact: rather, they more often involve, and affect,
multiple other factors and stakeholders.
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Further, each workplace has a unique culture which defines and manages the workforce. The law does not create a workplace culture: it is the
relationship between the employer and the employees that determines the
culture and is created by people rather than by statutes or the common
law. The “correct” legal answer in one workplace culture may not necessarily be the right answer for other cultures. Hopefully, this book will provide the legal rules of the road for those who are responsible for shaping,
changing, or maintaining the culture as they deal with the many episodes
and events that affect them.
The Bond, Schoeneck & King lawyers who made the prodigious effort
required to create this book are listed at the end of the book. A special
thank you goes to the authors whose names also appear at the beginning
of each chapter for which they made special contributions. Jeff Kehl’s editorial work on this book was the “but for” cause for its existence. His
knowledge, editorial skills and work ethic are responsible for a cohesive
and practical volume. This book has also benefited from the extraordinary
efforts of two of the best writers the Bond firm ever enjoyed, John Gaal
and Dan Bordoni. Their efforts, as special editors, were invaluable.
We all hope you enjoy this first edition, find it an essential guide and
will welcome our later editions.
Lou DiLorenzo
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