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INTRODUCTION TO THE FIFTH EDITION

Good instructional materials on opening and maintaining escrow
accounts are indeed rare. However, in the pages within, the editors and
authors of this, the fifth edition of Attorney Escrow Accounts. Rules,
Regulations and Related Topics, provide an excellent update to a publica
tion that over the years has become aptly referred to as “ Escrow Accounts
in New York 101.” Sinceitsorigina publication in 2001, it has provided
important “go to” information and guidance for practitionersin New Y ork
and beyond.

Among the full update and revision of the previous edition is a new
chapter, Chapter One, How to Open and Manage Escrow Accounts. It
provides the reader with a practical tutorial covering the fundamentals of
the guidance appearing throughout the book of how and where to set up
an IOLA account, the bookkeeping requirements for properly maintaining
an escrow account, some practical examples of the steps to take when you
have received various types of escrow funds and the steps to be taken
upon the death of the sole owner of an IOLA account. The revised Appen-
dix contains a recent report of The Lawyers' Fund for Client Protection
and the Fund's updated instructional guide titled A Practical Guide to
Attorney Trust Accounts and Recordkeeping.

A large number of the cases that come before our Attorney Grievance
Committees are escrow account matters, and areview of the attorney dis-
cipline cases reported in the official N Y Appellate Division Reports will
confirm that the failure to understand the detailed technical rules and reg-
ulations will not be a legitimate defense when charged with mishandling
an escrow account.

The editors, authors and the New Y ork State Bar Association should be
proud of this, the latest edition of such a valuable and well-respected pub-
lication.

Edward O. Spain
Retired Associate Justice
Appellate Division, Third Department
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	APPENDIX
	I. ATTORNEY ESCROW ACCOUNTS
	(a) Prohibition Against Commingling and Misappropriation of Client Funds or Property.
	A lawyer in possession of any funds or other property belonging to another person, where such possession is incident to his or her practice of law, is a fiduciary, and must not misappropriate such funds or property or commingle such funds or property...
	(b) Separate Accounts.
	(c) Notification of Receipt of Property; Safekeeping; Rendering Accounts; Payment or Delivery of Property.
	A lawyer shall:
	(d) Required Bookkeeping Records.
	(i) the records of all deposits in and withdrawals from the accounts specified in Rule 1.15(b) and of any other bank account that concerns or affects the lawyer’s practice of law; these records shall specifically identify the date, source and descr...
	(ii) a record for special accounts, showing the source of all funds deposited in such accounts, the names of all persons for whom the funds are or were held, the amount of such funds, the description and amounts, and the names of all persons to whom ...
	(iii) copies of all retainer and compensation agreements with clients;
	(iv) copies of all statements to clients or other persons showing the disbursement of funds to them or on their behalf;
	(v) copies of all bills rendered to clients;
	(vi) copies of all records showing payments to lawyers, investigators or other persons, not in the lawyer’s regular employ, for services rendered or performed;
	(vii) copies of all retainer and closing statements filed with the Office of Court Administration; and
	(viii) all checkbooks and check stubs, bank statements, prenumbered canceled checks and duplicate deposit slips.
	(e) Authorized Signatories.
	All special account withdrawals shall be made only to a named payee and not to cash. Such withdrawals shall be made by check or, with the prior written approval of the party entitled to the proceeds, by bank transfer. Only a lawyer admitted to practi...
	(f) Missing Clients.
	Whenever any sum of money is payable to a client and the lawyer is unable to locate the client, the lawyer shall apply to the court in which the action was brought if in the unified court system, or, if no action was commenced in the unified court sy...
	(g) Designation of Successor Signatories.
	(h) Dissolution of a Firm.
	Upon the dissolution of any firm of lawyers, the former partners or members shall make appropriate arrangements for the maintenance, by one of them or by a successor firm, of the records specified in Rule 1.15(d).
	(i) Availability of Bookkeeping Records: Records Subject to Production in Disciplinary Investigations and Proceedings.
	The financial records required by this Rule shall be located, or made available, at the principal New York State office of the lawyers subject hereto, and any such records shall be produced in response to a notice or subpoena duces tecum issued in co...
	(j) Disciplinary Action.
	A lawyer who does not maintain and keep the accounts and records as specified and required by this Rule, or who does not produce any such records pursuant to this Rule, shall be deemed in violation of these Rules and shall be subject to disciplinary ...
	(a) Availability of bookkeeping records; random review and audit. The financial records required to be maintained pursuant to Rule 1.15 of the Rules of Professional Conduct (Part 1200 of this Title (Rule 1.15)), or by any other rule of this Court, sh...
	(b) Confidentiality. All matters, records and proceedings relating to compliance with Rule 1.15 of the Rules of Professional Conduct (Part 1200 of this Title (Rule 1.15)), and this section, including the selection of an attorney for review hereunder,...
	(c) Regulations and procedures for random review and audit. Prior to the issuance of any notice or subpoena in connection with the random review and audit program established by this section, the grievance committee shall propose regulations and proc...
	(d) Biennial affirmation of compliance. Any attorney subject to this court’s jurisdiction shall execute that portion of the biennial registration statement provided by the Office of Court Administration, affirming that the attorney has read and is ...
	(a) Availability of bookkeeping records; random review and audit. The financial records required by rule 1.15 of Part 1200 of this Title shall be available at the principal New York State office of the attorneys subject hereto, for inspection, copyin...
	(b) Confidentiality. All matters, records and proceedings relating to compliance with rule 1.15 of Part 1200 of this Title, including the selection of an attorney for review hereunder, shall be kept confidential in accordance with applicable law, as ...
	(c) Prior to the issuance of any notice or subpoena in connection with the random review and audit program established by this section, the appropriate grievance committee shall propose regulations and procedures for the proper administration of the ...
	(d) Any attorney subject to this court’s jurisdiction shall execute that portion of the biennial registration statement provided by the Office of Court Administration affirming that the attorney has read and is in compliance with rule 1.15 of Part ...
	(a) Special bank accounts required by rule 1.15 of the Rules of Professional Conduct (22 NYCRR 1200.0) shall be maintained only in banking institutions which have agreed to provide dishonored check and overdraft reports in accordance with the provisi...
	(b) An agreement to provide dishonored check and overdraft reports shall be filed with the Lawyers’ Fund for Client Protection, which shall maintain a central registry of all banking institutions which have been approved in accordance with this sec...
	(c) A dishonored check and overdraft report by a banking institution shall be required whenever a properly payable instrument is presented against an attorney special, trust or escrow account which contains insufficient available funds, irrespective ...
	(d) A dishonored check and overdraft report shall be substantially in the form of the notice of dishonor which the banking institution customarily forwards to its customer, and may include a photocopy or a computer- generated duplicate of such notice...
	(e) Dishonored check and overdraft reports shall be mailed to the Lawyers’ Fund for Client Protection, 119 Washington Avenue, Albany, NY 12210, within five banking days after the date of presentment against insufficient available funds.
	(f) The Lawyers’ Fund for Client Protection shall hold each dishonored check report for 10 business days to enable the banking institution to withdraw a report provided by inadvertence or mistake; except that the curing of an insufficiency of avail...
	(g) After holding the dishonored check and overdraft report for 10 business days, the Lawyers’ Fund for Client Protection shall forward it to the attorney disciplinary committee for the judicial department or district having jurisdiction over the a...
	(h) Every lawyer admitted to the Bar of the State of New York shall be deemed to have consented to the dishonored check and overdraft reporting requirements of this section. Lawyers and law firms shall promptly notify their banking institutions of ex...


	II. IOLA—INTEREST ON LAWYER ACCOUNTS
	1. An “interest on lawyer account” or “IOLA” is an unsegregated interest-bearing deposit account with a banking institution for the deposit by an attorney of qualified funds.
	2. “Qualified funds” are moneys received by an attorney in a fiduciary capacity from a client or beneficial owner and which, in the judgment of the attorney, are too small in amount or are reasonably expected to be held for too short a time to ge...
	2-a. “Funds received in a fiduciary capacity” are funds received by an attorney from a client or beneficial owner in the course of the practice of law, including but not limited to funds received in an escrow capacity, but not including funds rec...
	3. A “banking institution” means a bank, trust company, savings bank, savings and loan association, credit union or foreign banking corporation whether incorporated, chartered, organized or licensed under the laws of this state or the United Stat...
	4. (a) An attorney shall have discretion, in accordance with the code of professional responsibility, to determine whether moneys received by an attorney in a fiduciary capacity from a client or beneficial owner shall be deposited in non-interest, or...
	(i) the amount of interest the funds would earn during the period they are expected to be deposited;
	(ii) the cost of establishing and administering the account, including the cost of the lawyer or law firm’s services;
	(iii) the capability of the banking institution, through subaccounting, to calculate and pay interest earned by each client’s funds, net of any transaction costs, to the individual client.
	(i) a separate interest bearing account for the particular client or client’s matter on which the interest will be paid to the client; or
	(ii) an interest bearing trust account at a banking institution with provision by the bank or by the depositing lawyer or law firm for computation of interest earned by each client’s funds and the payment thereof to the client.
	5. No attorney or law firm shall be liable in damages nor held to answer for a charge of professional misconduct because of a deposit of moneys to an IOLA account pursuant to a judgment in good faith that such moneys were qualified funds.
	6. a. An attorney or law firm which receives qualified funds in the course of its practice of law and establishes and maintains an IOLA account shall do so by (1) designating the account as “(name of attorney/ law firm IOLA account)” with the app...

	(i) Remit at least quarterly any interest earned on the account directly to the IOLA fund, after deduction of service charges or fees, if any, are applied.
	(ii) Transmit to the IOLA fund with each remittance a statement showing at least the name of the account, service charges or fees deducted, if any, and the amount of net interest remitted from such account.
	(iii) Transmit to each attorney or law firm which maintains an IOLA account a statement showing at least the name of the account, service charges or fees deducted, if any, and the amount of interest remitted from such account.
	(iv) Be permitted to impose reasonable service charges for the preparation and issuance of the statement.
	(v) Have no duty to inquire or determine whether deposits consist of qualified funds.
	7. a. Payment from an IOLA account to or upon the order of the attorney maintaining such account shall be a valid and sufficient release of any claims by any person or entity against any banking institution for any payments so made.
	8. Nothing contained in this section shall be construed to require any banking institution to offer, accept or maintain IOLA accounts.
	9. All papers, records, documents or other information identifying an attorney, client or beneficial owner of an IOLA account shall be confidential and shall not be disclosed by a banking institution except with the consent of the attorney maintainin...
	10. An attorney or law firm that can establish that compliance with subdivision six of this section has resulted in any banking service charges or fees shall be entitled to reimbursement of such expense from the interest on lawyer account fund by fil...
	1. There is hereby established in the custody of the state comptroller a fiduciary fund to be known as the New York interest on lawyer account (IOLA) fund. A board of trustees shall be appointed to administer the New York IOLA fund.
	2. The board shall consist of fifteen members appointed by the governor. All members shall be residents of the state of New York and shall be knowledgeable and supportive of the delivery of civil legal services to the poor and the improvement of the ...
	3. a. The board shall have the power to receive, hold and manage any moneys and property received from any source. It shall distribute funds as grants and contracts to not-for-profit tax-exempt entities for the purpose of delivering civil legal servi...
	4. a. The board of trustees shall establish by regulation a specific dollar amount equivalent to the cost of administering a segregated interest bearing account for a client or beneficial owner. This dollar amount may be used by participating attorne...
	5. If it shall appear to the satisfaction of the board of trustees that, because of a mistake of fact, error in calculation or erroneous interpretation of the provisions of this chapter or of section four hundred ninety- seven of the judiciary law, o...
	The purpose of the Interest on Lawyer Account Fund is to provide funding for providers of civil legal services in order to ensure effective access to the judicial system for all citizens of the State and to provide stable, economical and high quality...
	(a) Banking institutions are banks, trust companies, savings banks, savings and loan associations, credit unions or foreign banking corporations whether incorporated, chartered, organized or licensed under the laws of this State or the United States,...
	(b) Eligible bank or eligible banking institution means a banking institution that maintains IOLA accounts that comply with section 497 of the New York Judiciary Law, section 97-v of the New York State Finance Law and the criteria provided in these r...
	(c) Funds received in a fiduciary capacity are funds received by an attorney or a law firm from a client or third person in the course of the practice of law, including but not limited to funds received in an escrow capacity, but not including funds ...
	(d) Interest on Lawyer Account or IOLA account means an unsegregated interest-bearing or dividend-bearing account, as approved by the Board of Trustees of the IOLA fund, maintained in an eligible bank for the deposit by an attorney or law firm as a f...
	(e) Qualified funds are moneys received by an attorney or a law firm in a fiduciary capacity from a client or a third person and which, in the sole discretion and judgment of the attorney or law firm, are too small in amount or are reasonably expecte...
	(f) New York Interest on Lawyer Account fund or IOLA fund means the fiduciary fund established by subdivision (1) of section 97-v of the New York State Finance Law and administered by the IOLA Board of Trustees.
	(g) IOLA board of trustees, board of trustees or board means the body of individuals appointed by the Governor pursuant to subdivision (2) of section 97-v of the New York State Finance Law that is authorized to administer the IOLA fund.
	(a) The IOLA fund shall be administered by a board of trustees appointed by the Governor.
	(b) The board of trustees shall consist of 15 members, at least eight of whom shall be attorneys licensed to practice in New York. Two of the appointments, at least one of whom shall be an attorney, shall be appointed on the recommendation of the Pre...
	(c) The term of a trustee shall be three years. Of the trustees first appointed, five shall be appointed for terms expiring December 31, 1984; five shall be appointed for terms expiring December 31, 1985; and five shall be appointed for terms expirin...
	(d) The trustees shall employ an executive director to serve as the chief administrative officer of the fund.
	(e) The trustees shall serve without compensation, but shall be entitled to receive their actual and necessary expenses incurred in the discharge of their duties.
	(a) The trustees shall meet at least quarterly each year at such locations, and in such manner, as the chair shall designate. Special meetings may be called by the chair, and shall be called by the chair upon the request of at least four trustees. Th...
	(b) Eight trustees shall constitute a quorum. A majority of the trustees present at any meeting of the board may exercise any powers held by the trustees, except as otherwise provided in this Part.
	(a) In the exercise of the authority granted the trustees, the trustees have the power to:
	(b) Powers and duties of officers. The duties of the officers of the fund shall be as follows:
	A trustee with a past or present affiliation with an applicant (including employee, officer, director, trustee, counsel or business relationship) for distribution of funds shall declare such affiliation to the trustees, and that trustee shall not par...
	(a) On or after the first day of April each year, the trustees shall prepare an annual report of the activities and operations of the fund during the preceding year. The report shall be transmitted to the Governor, the Legislature, the Court of Appea...
	(b) The trustees may issue periodic reports to the public concerning the activities and procedures of the fund.
	(a) Participation in IOLA is mandatory. Each attorney or law firm that receives qualified funds shall establish and maintain an IOLA account in an eligible banking institution of the attorney’s or law firm’s choosing. An attorney or law firm whic...

	(i) the amount of the funds received, the interest or dividends the funds would earn during the period they are expected to be deposited, the expected duration of the deposit, the rates of interest or yield and service charges or fees at a banking in...
	(ii) the cost of establishing and administering non-IOLA accounts for clients or third persons, including the cost of the lawyer or law firm’s services, and including the cost of obtaining tax identification information, the necessity or propriety ...
	(iii) the capability of the banking institution, or attorney or law firm, to calculate and pay interest earned by each client’s fund, net of any service charges, fees or other applicable costs, to the particular clients, including through the use o...
	(iv) any other circumstances that affect the ability of the funds to earn income for a client or third person in excess of the costs incurred to secure such income while the funds are held.
	(b) Notwithstanding the deposit requirements of this subdivision, no attorney or law firm shall be liable in damages nor held to answer for a charge of professional misconduct because of a deposit of moneys into an IOLA account pursuant to the attorn...
	(c) Attorneys with accounts in a financial institution which ceases for any reason to be an eligible banking institution for IOLA accounts shall move such accounts to an eligible banking institution.
	(d) An attorney or law firm that establishes that compliance with the foregoing provisions of this section has resulted in any banking service charges or fees to such attorney or law firm shall be entitled to reimbursement of such charges or fees fro...
	(a) To be considered presumptively eligible for the deposit of IOLA funds, an IOLA account shall pay an interest or dividend rate on IOLA accounts which is not less than the highest rate available among the following types of accounts, as paid by the...
	(b) As alternatives to the foregoing, the institution requesting designation by the trustees of an account as eligible to accept the deposit of IOLA funds may offer:
	(c) The following additional provisions are applicable. As indicated by their terms, some apply only to one or some of the options set forth above.
	(d) The IOLA Board shall periodically monitor the effectiveness of this standard.
	With respect to IOLA accounts, eligible banking institutions that choose to offer, establish, accept or maintain IOLA accounts:
	(a) shall have no duty to inquire or determine whether deposits consist of qualified funds;
	(b) shall charge only equitable service charges or fees against the interest earned on IOLA accounts which shall not be greater than it imposes on similar accounts maintained at the institution and shall be limited to per check charges, per deposit c...
	(c) may elect to waive any charges or fees on IOLA accounts;
	(d) shall remit at least quarterly any interest earned on IOLA accounts to the IOLA fund, after deduction of equitable service charges or fees, if any;
	(e) shall not take any equitable service charges or fees in excess of the interest or dividends earned on an IOLA account for any month or quarter from interest or dividends earned on another IOLA account or from the principal of the account and such...
	(f) shall transmit to the IOLA fund with each remittance a report that shall identify each lawyer or law firm for whom the remittance is sent, the amount of remittance attributable to each IOLA account, the rate and type of interest or dividends appl...
	(g) shall transmit to each attorney or law firm who maintains an IOLA account a report in accordance with the normal procedures for reporting to its depositors;
	(h) shall have no liability for any claims by any person or entity for payments from an IOLA account to or upon the order of the attorney or law firm maintaining the account;
	(i) shall have no liability for any claims by any person or entity for any remittance of interest to the IOLA fund pursuant to the provisions of section 97v of the State Finance Law; and
	(j) shall not be subject to any action solely by reason of its opening, offering or maintaining an IOLA account, accepting any funds for deposit to any such accounts or remitting any interest to the IOLA fund. If in the sole discretion of the board o...
	(a) All records, documents or other information identifying an attorney or law firm, client or third person of an IOLA account shall be confidential and shall not be disclosed by a banking institution except with the consent of the attorney or law fi...
	(b) The board of trustees shall maintain all papers, records, documents or other information identifying an attorney or law firm, client or third person of an IOLA account on a private and confidential basis, and shall not disclose such information u...
	(a) Qualified recipients shall be not-for-profit entities, tax-exempt under section 501(a) of the Internal Revenue Code, or any successor provision, eligible to receive distributions of IOLA funds pursuant to one or both of the following categories:

	(i) enhances civil legal services to the poor through innovative and cost-effective means;
	(ii) provides direct civil legal services either to groups of clients currently underserved by legal services, such as the elderly or the disabled, or in an area of representation, whether substantive or geographical, that cannot be or is not effecti...
	(iii) provides legal, management or operational training, or legal, management, support service, or technical assistance, or direct legal assistance, informational advocacy or litigation support to qualified legal services providers; or
	(iv) which otherwise promotes the improvement of the administration of justice.
	(b) All qualified recipients shall:
	(c) Recognizing that the IOLA funds available for distribution may not be sufficient to make distributions to all qualified recipients submitting applications for such funds which merit funding, the board of trustees shall from time to time establish...
	(a) No IOLA funds distributed pursuant to section 97-v of the State Finance Law, section 497 of the Judiciary Law and this Part may be used for any of the following purposes:

	(i) for the purposes of this subparagraph, fee-generating case shall mean any case or matter which, if undertaken on behalf of an eligible client by an attorney in private practice, reasonably may be expected to result in a fee for legal services fro...
	(ii) other adequate representation is deemed unavailable if any one of the following factors are met:
	(a) it has been determined that free referral is not possible for any of the following reasons:
	(1) the case has been rejected by the local lawyer referral service or by two attorneys in private practice who have experience in the subject matter of the case;
	(2) neither the referral service nor at least two attorneys in private practice who have experience in the subject matter of the case will consider the case without payment of a consultation fee;
	(3) case is of the type which attorneys in private practice in the area ordinarily do not accept without prepayment of a fee;
	(4) emergency circumstances compel immediate action before referral can be made, but the client is advised that, if appropriate and consistent with the code of professional responsibility, referral will be attempted at a later time;
	(b) recovery of damages is not the principal object of the case and a request for damages is ancillary to an action for equitable or other nonpecuniary relief, or inclusion of a counterclaim requesting damages is necessary for effective defense or be...
	(c) a court has appointed a qualified recipient or an attorney employed by a qualified recipient pursuant to a statute or a court rule or practice of equal applicability to all attorneys in the jurisdiction;
	(d) the case involves the rights of a claimant under a publicly supported benefit program for which entitlement to benefit is based on need.
	(b) Criminal proceedings. No funds distributed pursuant to this Part shall be used for the provision of legal assistance with respect to any criminal proceeding or any action in the nature of habeas corpus collaterally attacking a criminal conviction.
	(c) Prohibition on the use of funds for political purposes. No funds distributed pursuant to this Part shall be used either directly or indirectly to contribute to any political party or association, or any candidate for public or party office, and n...
	(a) A person eligible to receive legal services from funds allocated pursuant to this Part must have an income that does not exceed 125 percent of the official poverty threshold as defined by the United States Office of Management and Budget, except ...
	(b) In addition to income, a recipient shall consider other relevant factors in determining whether a person is eligible to receive legal assistance. Factors to be considered shall include:
	(c) A recipient may provide legal assistance to a group, corporation, or association if it:
	(d) A recipient shall adopt a simple form and procedure to obtain information to determine eligibility in a manner that promotes the development of trust between attorney and client. If there is substantial reason to doubt the accuracy of the informa...
	(e) If an eligible client becomes ineligible due to a change in circumstances, a recipient shall discontinue representation if the change in circumstances is sufficiently likely to continue for a period which will enable the client to retain private ...
	(a) The board of trustees shall seek Submissions of grant and contract applications on a regular and periodic basis, and distribute available IOLA funds, after the payment of administrative expenses, to qualified recipients pursuant to the provisions...
	(b) All applicants seeking funds pursuant to this Part shall:
	(c) All grant and contract applications submitted to the board of trustees shall include the following information:
	Review and approval of the grant and contract applications shall be completed within three months of the date set for the submission of the funding application, and if the amount to be distributed differs from the funds requested, within 30 days afte...
	All payments from the IOLA fund shall be made by the State Comptroller upon certification and authorization of the trustees of the fund.
	(a) The board of trustees shall have the power to determine that an applicant for funding is not qualified to receive funding or is not the most meritorious of competing applicants, to deny or reduce future funding, or to terminate existing funding.
	(b) In reaching a decision, the board of trustees shall take into consideration the amount of funds available for distribution, the continuity, competence and cost-effectiveness of the services provided, the provider’s compliance with the terms and...
	(c) The provisions of subdivision (b) of this section shall not apply to any grant awards which the board of trustees designates, at the time such award is made, as onetime in nature.
	The board of trustees may from time to time establish one or more advisory councils made up of representatives of qualified recipients and members of the private bar and communities serviced in order to assist in the promotion of IOLA accounts and to...
	New regulations may be adopted, and any regulation may be amended or repealed, by the trustees at any regular or special meeting, provided that notice of the proposed adoption, amendment or repeal has been given to all trustees at least seven days be...
	This Part shall be liberally construed to accomplish the objectives of the fund and the policies of the trustees.
	The fund’s fiscal year shall begin April 1 and end March 31.
	1. The court of appeals shall appoint a board of trustees to administer the lawyers’ fund for client protection of the state of New York established pursuant to section ninety-seven-t of the state finance law. Such board shall consist of seven memb...
	2. The board shall have the power to receive, hold, manage and distribute the funds collected hereunder for the purpose of maintaining the integrity and protecting the good name of the legal profession by reimbursing, in the discretion of the trustee...
	3. The board of trustees shall adopt regulations for the administration of the lawyers’ fund for client protection of the state of New York and the procedures for presentation, consideration, allowance and payment of claims, including the establish...
	4. The board of trustees shall have the sole discretion to determine the merits of claims presented for reimbursement, the amount of such reimbursement and the terms under which such reimbursement shall be made. Such terms of reimbursement shall requ...
	5. The board of trustees shall serve without compensation but shall be entitled to receive their actual and necessary expenses incurred in the discharge of their duties.
	6. The board of trustees may employ and at pleasure remove such personnel as it may deem necessary for the performance of its functions and fix their compensation within the amounts made available therefor.
	7. The board of trustees shall be considered employees of the state for the purpose of section seventeen of the public officers law.
	8. All payments from the lawyers’ fund for client protection of the state of New York shall be made by the state comptroller upon certification and authorization of the board of trustees of said fund.
	9. Acceptance of an award of reimbursement from the lawyers’ fund for client protection shall, to the extent of such award, (a) subrogate the fund to any right or cause of action that accrued to the claimant as a consequence of the dishonest conduc...
	1. There is hereby established in the custody of the state comptroller a special fund to be known as the “lawyers’ fund for clients protection of the state of New York.”
	2. The full amount of the allocable portion of the biennial registration fee collected pursuant to the provisions of section four hundred sixty- eight-a of the judiciary law and such other monies as may be credited or otherwise transferred from any o...
	No attorney shall charge a fee for or accept compensation for representation of claimants against the Lawyers’ Fund for Clients Protection of the State of New York, except as approved by the trustees of the fund.
	The purpose of The Lawyers’ Fund for Client Protection is to promote public confidence in the administration of justice and the integrity of the legal profession by reimbursing losses caused by the dishonest conduct of attorneys admitted and licens...
	(a) The fund shall be administered by a board of trustees appointed by the Court of Appeals of the State of New York.
	(b) The board of trustees shall consist of seven members. Of the trustees first appointed, three shall be appointed for terms of three years, two for a term of two years, and two for a term of one year. As each term expires, each new appointment shal...
	(c) The trustees shall serve without compensation, but shall be entitled to receive their actual and necessary expenses incurred in the discharge of their duties.
	(d) The trustees shall from time to time elect from their membership a chairman, vice-chairman, treasurer and such additional officers as they deem necessary or appropriate.
	(e) The trustees shall retain an executive director to serve as the chief administrative officer of the fund.
	(a) The trustees shall meet at least quarterly each year at such locations, or in such manner, as the chairman shall designate. Special meetings may be called by the chairman, and shall be called by the chairman upon the request of at least two trust...
	(b) Four trustees shall constitute a quorum. A majority of the trustees present at any meeting of the board may exercise any power held by the trustees, except as otherwise provided in this Part.
	In the exercise of the authority granted the trustees, the trustees have the power to:
	(a) receive, hold, manage and distribute 50 per centum of the monies collected pursuant to the provisions of section 468-a of the Judiciary Law and such other monies as may be credited or otherwise transferred from any other fund or source, pursuant ...
	(b) adopt regulations for the administration of the fund and procedures for the presentation, determination and payment of claims, including the establishment of a maximum limitation for awards to claimants;
	(c) investigate claims for reimbursement of losses as the trustees deem appropriate using staff and other available resources;
	(d) coordinate and cooperate with the Appellate Divisions of the Supreme Court in the investigation of claims;
	(e) examine witnesses and, in accordance with the provisions of the Civil Practice Law and Rules and the regulations of the trustees, administer oaths or affirmations and issue subpoenas;
	(f) hold such hearings as the trustees deem appropriate;
	(g) determine, in the trustees’ sole discretion, the merits of claims presented for reimbursement, the amount of reimbursement to be awarded, the terms under which reimbursement shall be made and the order of payment;
	(h) prosecute claims for restitution to which the fund may be entitled;
	(i) employ and at pleasure remove employees, legal counsel, agents and consultants, and fix their compensation within the amounts made available therefor;
	(j) furnish the Court of Appeals with such reports and audits as the court may require; and
	(k) perform all other acts necessary or proper for the fulfillment of the purposes of the fund and its effective administration.
	(a) The chairman shall preside at all meetings of the trustees, generally supervise the administration of the fund, and exercise such other functions and duties that the trustees may assign or delegate, or that are customary to the office of chairman.
	(b) The vice-chairman shall assume the duties of chairman in the absence or disability of the chairman.
	(c) The treasurer shall maintain the financial records of the fund and, jointly with the chairman, certify vouchers of the fund that authorize the State Comptroller to make payments to claimants.
	(d) The executive director shall assist the trustees, supervise the implementation of regulations and policies of the trustees, coordinate the investigation of claims and prepare reports thereon, supervise staff, serve as secretary at meetings, and f...
	A trustee with a past or present relationship with a claimant or the attorney whose alleged conduct is the subject of the claim shall disclose such relationship to the trustees and, if the trustees deem appropriate, that trustee shall not participate...
	(a) On or before the first day of April each year, the trustees shall prepare an annual report of the activities and operations of the fund during the preceding year. The report shall be transmitted to the Court of Appeals, the Governor, the Legislat...
	(b) The trustees may also issue periodic reports to the public concerning the activities and procedures of the fund.
	(a) The trustees shall consider claims for the reimbursement of losses caused by the dishonest conduct of attorneys admitted to practice in New York State, provided that:
	(b) The claimant shall have the responsibility to provide satisfactory evidence of an eligible loss.
	(c) For the purposes of this section, dishonest conduct shall include the misappropriation or willful misapplication of money, securities or property in the practice of law; and unlawful acts in the nature of theft, larceny, embezzlement, fraud or co...
	(d) Losses not eligible for reimbursement include damages resulting from an attorney’s negligence, malpractice or neglect; losses incurred by government agencies; losses incurred by financial institutions; losses incurred by business organizations ...
	(e) (1) In a loss resulting from an attorney’s refusal or failure to refund an unearned legal fee as required by the Lawyer’s Code of Professional Responsibility, dishonest conduct shall include an attorney’s misrepresentation, or false promise...

	(i) the attorney provided no legal services to the client in the engagement; or
	(ii) the legal services that the attorney actually provided were, in the trustees’ judgment, minimal or insignificant; or
	(iii) the claim is supported by a determination of a court, a fee conciliation bureau, or an accounting acceptable to the trustees that establishes that the client is owed a refund of a legal fee. No award reimbursing a legal fee shall exceed the act...
	(a) Claims for reimbursement from the fund shall be written and verified. The fund shall provide an official claim form which shall require the following information: the name and address of the claimant; the name and last-known address of the attorn...
	(b) The fund shall promptly acknowledge receipt of the claim, which shall be assigned a claim number.
	(c) A claim shall be filed with the fund within two years after the following dates, whichever is later:
	(d) The trustees, in their discretion, may permit the late filing of claims upon a showing that compliance with the time limitations of this section may cause undue hardship or result in an injustice.
	(e) In the discretion of the trustees, a claim shall be deemed filed when any writing specifying the claim is received by the fund, a bar association, an attorney grievance committee, or a police or other government agency.
	(a) Whenever it appears that a claim is not eligible for reimbursement pursuant to section 7200.8 of this Part, the claimant shall be advised of the reasons why the claim is not eligible for reimbursement, and that unless additional facts to support ...
	(b) All claims that are eligible for reimbursement from the fund shall be investigated in such manner as the trustees deem appropriate. The trustees shall be furnished a written report of each investigation.
	(c) The appropriate Appellate Division of the Supreme Court shall be requested to assist the trustees, to the extent the court deems appropriate, in the investigation of claims for reimbursement from the fund.
	(d) A certified copy of an order disciplining an attorney for the same act of conduct alleged in a claim, or a final judgment imposing civil or criminal liability therefor, shall, for the purpose of this Part, be evidence that the attorney committed ...
	(e) Upon receipt of the investigation report, the trustees shall determine whether to conduct additional investigation. If the attorney whose alleged conduct gave rise to the claim has not been previously notified of the claim, a copy shall be provid...
	(f) The trustees may request that testimony be presented to complete the record. Upon request, the claimant and the attorneys, or their respective representatives, shall be given an opportunity to be heard.
	(g) The trustees shall determine, in their sole discretion, whether a claim merits reimbursement from the fund and the amount, time, manner of its payment and the conditions upon which payment shall be made. The award of a claim shall require the aff...
	(h) Unless the trustees direct otherwise, no claim shall be awarded during the pendency of a disciplinary proceeding involving the same act of conduct that is alleged in the claim.
	(i) In the exercise of their discretion in determining claims, the trustees shall consider, together with such other factors as they deem appropriate:
	(j) Written notice of the trustees’ determination shall be provided the claimant and the attorney whose alleged conduct gave rise to the claim, or their representatives.
	A claimant who is denied reimbursement in whole or in part may request that the trustees reconsider the claim by filing an application with the fund no later than 30 days following receipt of the trustees’ determination. If a claimant fails to requ...
	No person or organization shall have any legal right to payment from the fund as a claimant, third-party beneficiary or otherwise.
	(a) Claimants shall be reimbursed for losses in amounts to be determined by the trustees. No award shall exceed $300,000.
	(b) Awards shall not include interest. Attorneys’ fees and other incidental out-of-pocket expenses shall not be reimbursed by the fund. Additional taxes, interest, late charges and similar penalties finally incurred by a claimant as the direct resu...
	(c) No claim for reimbursement shall be paid until the claimant transfers to the fund, in such form as the trustees shall authorize, the claimant’s rights against the attorney whose dishonest conduct caused the claimant’s loss and any other perso...
	(d) Payment of claims shall be made in such amounts and at such times as the trustees deem appropriate and may be paid in lump-sum or installment amounts.
	(e) If a claimant is a minor or an incompetent, the award may be paid to a parent, guardian, committee or the attorney of the claimant, on the behalf of and for the benefit of the claimant.
	(f) All payments of awards of reimbursement from the fund shall be made by the State Comptroller on vouchers certified by the chairman and the treasurer.


	IV. MISCELLANEOUS statuTes and rules
	1. Every attorney and counsellor-at-law admitted to practice in this state on or before January first, nineteen hundred eighty-two, whether resident or nonresident, shall file a biennial registration statement with the administrative office of the co...
	2. Attorneys shall register biennially on the dates prescribed by the chief administrator. In the event of a change in information previously submitted, an attorney shall file an amended statement within thirty days of such change.
	3. The chief administrator shall prescribe the form in which such registry of attorneys shall be maintained and the procedures for public access thereto, and may make all such other rules and regulations necessary and appropriate to implement and enf...
	4. The biennial registration fee shall be three hundred seventy-five dollars, sixty dollars of which shall be allocated to and be deposited in a fund established pursuant to the provisions of section ninety-seven-t of the state finance law, fifty dol...
	5. Noncompliance by an attorney with the provisions of this section and the rules promulgated hereunder shall constitute conduct prejudicial to the administration of justice and shall be referred to the appropriate appellate division of the supreme c...
	When used in this article, the following terms, unless the context requires otherwise, shall have the following meanings:
	1. “Bank” means a bank, trust company, savings bank, or state or federal savings and loan association which is located within this state.
	2. “Contract” means a written agreement between a seller and buyer for the sale and purchase of a home.
	3. “Down payment” means a contract deposit or similar advance toward the purchase price of a home that a buyer gives to an escrow agent pursuant to the provisions of a contract.
	4. “Escrow agent” means a person, other than a seller, who holds a buyer’s down payment deposit pursuant to the provisions of a contract.
	5. “Home” means an existing, previously occupied one or two-family dwelling intended to be used primarily as a residence, or a residential unit in a multi-unit structure in which title or shares of stock are transferred to buyers under a condomin...
	1. An escrow agent who undertakes to hold a buyer’s down payment in the purchase and sale of a home shall have the fiduciary obligation to segregate and safeguard the buyer’s down payment in a special bank account, and shall not commingle such do...
	2. A contract which requires that a down payment be held in escrow shall identify the escrow agent and the bank in which the down payment shall be deposited during the term of the escrow.
	3. An escrow agent shall not be required to maintain a down payment in a bank account which is separate from all other bank accounts, provided the escrow agent’s books of account and banking records shall accurately show the allocation to each owne...
	4. Unless the contract provides otherwise, an escrow agent shall not be required to deposit the down payment in an interest-bearing bank account. If the escrow agent is an attorney admitted to practice in this state, a bank account authorized by sect...
	5. The provisions of this section may be modified by a written agreement signed by the buyer, seller and escrow agent.
	6. The provisions of this section are not exclusive and do not relieve a buyer, seller or escrow agent from compliance with all other applicable provisions of law, or from civil or criminal liability imposed by other applicable provisions of law.
	(a) The Chief Administrator of the Courts, with the advice and consent of the Administrative Board of the Courts, shall adopt rules providing for costs and sanctions as follows:
	(b) The rules shall include:
	(c) The rules may provide that, as appropriate, financial sanctions may be made payable to the Lawyers’ Fund for Client Protection established pursuant to section 97-t of the State Finance Law or payable to the court.
	(a) The court, in its discretion, may award to any party or attorney in any civil action or proceeding before the court, except where prohibited by law, costs in the form of reimbursement for actual expenses reasonably incurred and reasonable attorne...
	(b) The court, as appropriate, may make such award of costs or impose such financial sanctions against either an attorney or a party to the litigation or against both. Where the award or sanction is against an attorney, it may be against the attorney...
	(c) For purposes of this Part, conduct is frivolous if:
	Frivolous conduct shall include the making of a frivolous motion for costs or sanctions under this section. In determining whether the conduct undertaken was frivolous, the court shall consider, among other issues the circumstances under which the co...
	(d) An award of costs or the imposition of sanctions may be made either upon motion in compliance with CPLR 2214 or 2215 or upon the court’s own initiative, after a reasonable opportunity to be heard. The form of the hearing shall depend upon the n...
	(a) A lawyer retiring from a private practice of law; a law firm, one or more members of which are retiring from the private practice of law with the firm; or the personal representative of a deceased, disabled or missing lawyer, may sell a law pract...
	(b) Confidential information.
	(i) concerning the identity of the client, except as provided in paragraph (b)(6);
	(ii) concerning the status and general nature of the matter;
	(iii) available in public court files; and
	(iv) concerning the financial terms of the client-lawyer relationship and the payment status of the client’s account.
	(c) Written notice of the sale shall be given jointly by the seller and the buyer to each of the seller’s clients and shall include information regarding:
	(d) When the buyer’s representation of a client of the seller would give rise to a waivable conflict of interest, the buyer shall not undertake such representation unless the necessary waiver or waivers have been obtained in writing.
	(e) The fee charged a client by the buyer shall not be increased by reason of the sale, unless permitted by a retainer agreement with the client or otherwise specifically agreed to by the client.


	V. NEW YORK STATE BAR ASSOCIATION ETHICS OPINIONS
	New York State Bar Association Committee on Professional Ethics
	May a lawyer representing a client in a transaction in which the lawyer serves as an escrow agent accept or seek as compensation for such service the interest earned on funds held in escrow?
	The question comes to this Committee in the context of a specific inquiry as to the ethical propriety of a lawyer including in a real estate contract a clause that provides:
	In the opinion of the Committee it would be ethically improper under the Code for a lawyer to accept or seek the interest earned on funds held in an escrow account as compensation for serving as an escrow agent. Such a fee arrangement presents so gre...
	A recent opinion, N.Y. City 79-48 (1980), identified a number of the ethical dangers involved where a lawyer seeks to enter into an agreement which would permit the lawyer to retain escrow interest as compensation for “the cost and expense of admin...
	N.Y. City 79-48 then concluded:
	Our Committee agrees that N.Y. City 79-48 correctly identifies the serious dangers of unfairness, deception, overreaching and conflict of interest involved in agreements permitting a lawyer to retain the interest on escrowed funds. We disagree, howev...
	When a lawyer serves as an escrow agent, his obligations are those of a trustee. Farago v. Burke, 262 N.Y. 229, 233, 186 N.E. 683, 684 (1933); see also, Herman v. Dixon, 71 Misc. 2d 1057, 1059, 338 N.Y.2d 139, 142 (Civil Ct., N.Y.C. 1972) and cases t...
	Ethics opinions either requiring an accounting to clients for interest earned on client funds or condemning the retention of such interest “to defray expenses of maintaining the account” or “to offset . . . the expense of running the account”...
	Although we recognize, as do some of the above cited opinions, that no impropriety would be involved in a lawyer making a reasonable charge for escrow or administrative expenses, the fiduciary nature of the lawyer’s role makes it especially inappro...
	While we interpret the Code as requiring a per se prohibition against retaining interest earned on escrowed funds in the circumstances stated, we recognize a possible distinction where interest is paid on a special account in which a lawyer deposits ...
	For the reasons stated, the question posed is answered in the negative.
	New York State Bar Association Committee on Professional Ethics
	May a lawyer participate in a program established by state statute to provide financial assistance to civil legal services programs and for other purposes affecting the administration of justice through deposit in a commingled interest-bearing trust ...
	The New York State Bar Association’s Special Committee to Study Alternative Sources of Funding for the New York Legal Services Council, having supported the enactment of legislation which would establish a non-mandatory program to provide financial...
	Over the past several years concern has mounted in the legal community as to how best to meet the need to provide civil legal assistance to the poor in the face of substantial cutbacks in federal funding of programs providing these services. In a num...
	A basic tenet of general application with respect to the lawyer-client relationship is contained in DR 9-102, which requires that funds deposited in a lawyer’s trust account, which by definition are the client’s funds, be kept separate and apart ...
	Where a lawyer holds a sum for a client which is sufficient to earn interest, the lawyer has a fiduciary obligation to invest that sum, 2 Scott, Law of Trusts, Sections 180.3, 181 (3d ed. 1967), and an ethical obligation to notify the client of recei...
	The question remains whether this ethical analysis is applicable to interest earned on clients’ funds, too nominal in amount or held for too short a period of time to generate interest in a separate account, but which when aggregated with other cli...
	The question can be resolved by examining whether or not the income generated by the aggregated funds can be classified as clients’ property. Since it is currently not economically feasible for financial institutions to suballocate these funds and ...
	Under the plan adopted by statute in New York the lawyer who elects to participate in the program will continue to have the same fiduciary and ethical responsibilities with respect to treatment of clients’ funds that are likely to generate income f...
	Judiciary Law § 497(5) expressly provides that “No attorney shall be . . . held to answer for a charge of professional misconduct because of a deposit of moneys to an IOLA account pursuant to a judgment in good faith that such moneys were qualifie...
	For the reasons stated, the question posed is answered in the affirmative.
	New York State Bar Association Committee on Professional Ethics
	A lawyer has adopted the common practice of receiving from a new client advance payment of legal fees expected to be earned in the course of the representation. To the extent that the fees thus advanced are not earned, in whole or in part, during the...
	The lawyer assumes that these advance fee payments are not client funds and that they are not required to be deposited in a client trust account, although it has been the lawyer’s practice to deposit them in a trust account nevertheless. The lawyer...
	The answer to this inquiry turns upon whether the lawyer is correct in the assumption that advance payments of legal fees are not client funds and are not required to be deposited in a client trust account pursuant to DR 9-102(A). If, contrary to the...
	We conclude that advance payments of legal fees need not be considered client funds and need not be deposited in a client trust account, and that any interest earned on fee advances may therefore be retained by the lawyer. Of course, the lawyer is ob...
	DR 9-102(A) [22 N.Y.C.R.R. 1200.46] provides:
	Lawyers frequently come into possession of the funds and property of others in a wide variety of situations. They may receive the proceeds of a settlement or judgment, a distribution from an estate or trust, or funds to be distributed upon closing of...
	DR 9-102(A) is an expression of the lawyer’s duty, in common with all fiduciaries, to preserve the identity of property belonging to others and not to commingle others’ property with the lawyer’s own. E.g., Restatement (Second) of Agency §§ 3...
	DR 9-102(A) parallels the normal common law rule against commingling, to which specific reference is made in the drafters’ notes:
	ABA Code of Professional Responsibility DR 9-102 n. 10 (1969), quoting Black v. State Bar, 57 Cal. 2d 219, 225-26, 368 P.2d 118, 122 (1962).
	Textually, it appears that the drafters of the Code of Professional Responsibility did not consider the advance payments of fees to be client funds necessitating their deposit in a trust account. DR 9-102(A) makes no explicit reference to advance fee...
	Nor is there any suggestion in any of the Code’s numerous provisions dealing with legal fees or client funds that advance payments of legal fees are deemed client funds to be deposited in a trust account. See generally DR 2-103(C)–(D), 2-106, 2-1...
	Further it strains the normal meaning of the words to interpret the phrase “funds of clients” as embracing advance legal fees paid to the lawyer. Although the lawyer receiving an advance fee payment has a legal and ethical obligation to render th...
	We are also mindful that the very reason that many lawyers require advance fee payments in the first place is so that they will not be subject to a client’s refusal to pay for legal services after they are rendered. If fee advances were required to...
	Our conclusion that legal fees paid in advance need not be considered client funds and therefore need not be deposited in a client trust account is supported by some, albeit a minority, of the ethics committee opinions that have considered this quest...
	We recognize that our conclusion is contrary to the majority of opinions by other ethics committees that have addressed the issue, which would require that advance payments of legal fees be deposited in a client trust account and retained there until...
	Based on the foregoing, we must clarify the dictum in N.Y. State 532, at 3-4 (1981), which refers to “advances for costs, expenses or fees not yet earned,” among other things, and states: “Such funds should, of course, be kept in an identifiabl...
	As seen from the above analysis, the Code does not require a lawyer to treat advance payments of legal fees as client funds. Nevertheless, we recognize that many lawyers consider it more appropriate to treat advances for unearned fees as client funds...
	Absent an agreement to treat an advance fee payment as client property, it would be inappropriate for the lawyer to deposit advance fees in a client trust account, as this would constitute commingling prohibited by DR 9-102(A). Further, once a lawyer...
	If a lawyer does not agree to treat a fee advance as client property, the lawyer may use the money as the lawyer chooses (except that the lawyer may not deposit it in a client trust account), subject only to the requirement that any unearned fee paid...
	If the lawyer agrees to treat an advance fee payment as client property, it follows that any interest earned on it must be reported and remitted to the client. E.g., ABA 348, at 4-6 (1982); N.Y. State 532 (1981); Nassau County 84-2 (1984); cf. N.Y. C...
	For the reasons stated, and subject to the qualifications set forth above, the questions posed are answered in the negative.
	New York State Bar Association Committee on Professional Ethics
	When an attorney representing a party to a real estate transaction also acts as escrow agent, what ethical duties does the attorney have to place the contract deposit in an interest-bearing account?
	A lawyer acting as attorney for the seller in a real estate transaction has received the buyer’s contract deposit, and is holding the funds as escrow agent/attorney. The lawyer asks whether he has an ethical duty to deposit the funds in an interest...
	It is settled that an attorney for one party to a real estate transaction may act as an escrow agent for both sides with full disclosure of the facts and with the consent of both parties. ABA Inf. 923 (1966). In that capacity, the attorney is merely ...
	The professional standards mandated for lawyers with respect to clients’ funds place emphasis on using one or more identifiable bank accounts without commingling funds belonging to the lawyer, maintaining complete records and rendering appropriate ...
	In ABA 348 (1982), the Committee on Ethics and Professional Responsibility of the American Bar Association addressed a range of questions on placing clients’ funds at interest. That Committee noted that client funds are generally commingled and lef...
	The same principles apply to a lawyer acting as escrow agent/attorney, whether the lawyer is acting for the seller or the buyer. As an escrow agent, the attorney owes fiduciary duties to both parties to the contract with respect to the preservation, ...
	In the opinion of the Committee, when an attorney is requested to act as escrow agent/attorney for a contract deposit sufficient in amount that it might warrant being placed in an interest-bearing account if it were client’s funds, the attorney sho...
	Of course, as discussed above, the escrow agent/attorney has the same duties respecting record keeping and accounting as an attorney has with respect to client funds.
	New York State Bar Association Committee on Professional Ethics
	A lawyer proposes to use one or both of the products described above that a bank may offer to its attorney customers. The first arrangement is impermissible in that it would involve improper use of other clients’ funds in the escrow account for the...
	In the second arrangement, however, the funds of other clients are not involved. Furthermore, since no funds of the lawyer are actually deposited in the escrow account, there would be no impermissible commingling of the lawyer’s and client’s fund...
	This second service is tantamount to a lawyer lending funds to a client or guaranteeing funds advanced by the bank. In litigated matters, such an arrangement is prohibited by DR 5-103(B). There is no express prohibition against a lawyer lending a cli...
	The lawyer and the client have potentially differing interests in the loan transaction. Should the payor not make good on the deposited check, the bank may proceed against the lawyer who would in turn seek indemnification from the client. Therefore, ...
	For the reasons stated above, Question 1 is answered in the negative and, subject to the qualifications set forth, Question 2 is answered in the affirmative.
	New York State Bar Association Committee on Professional Ethics
	May a lawyer allow a paralegal to use a stamp bearing the lawyer’s signature to execute checks drawn on a client escrow account?
	This Committee and others have frequently addressed issues arising from a lawyer’s delegation of tasks to a nonlawyer employee. See, e.g., N.Y. State 677 (1995); N.Y. State 255 (1972); N.Y. State 44 (1967); N.Y. City 1995-11 (1995); N.Y. City 666 (...
	The New York Lawyer’s Code of Professional Responsibility contemplates that lawyers will delegate tasks to nonlawyers. DR 1-104; EC 3-6; see N.Y. City 1995-11. We have recently opined that it is permissible for lawyers to delegate attendance at a r...
	It is the attorney or a member of the attorney’s firm who is the custodian of the funds of the client. DR 9-102; N.Y. State 570 (1985); Nassau County 88-31. DR 9-102(A) and (B) generally require that a lawyer deposit client funds in identifiable ba...
	Although it is clear that only a lawyer may control the lawyer’s client escrow account and be a signatory of it, the Rule does not address whether a lawyer may delegate the task of signing his or her name to escrow account checks to others, and if ...
	Attorneys must be aware that responsibility for client funds may not be delegated, and attorneys authorizing paralegals to use signature stamps on checks drawn from escrow accounts are “completely responsible” to the client for any errors or misu...
	A lawyer may allow a paralegal to use a signature stamp to execute escrow checks from a client trust account so long as the lawyer supervises the delegated work closely as provided in this Opinion and exercises complete professional responsibility fo...
	New York State Bar Association Committee on Professional Ethics
	A lawyer has been holding funds in escrow for a number of years pursuant to a written agreement made incident to a real estate transaction in which the lawyer represented the sellers. The purpose of the escrow was to secure the purchasers against los...
	Under such circumstances, may the lawyer return the escrowed funds to the clients upon furnishing the purchasers’ attorney with an affidavit recounting the investigation and findings?
	As a general rule, an escrow agent has contractual and fiduciary duties to all parties to an escrow arrangement which may be discharged only in accordance with the terms of the escrow agreement or with the informed consent of all parties. Although th...
	In the event of a dispute relating to the funds in escrow, the escrow agent is required to follow the procedures set forth in the escrow agreement for its resolution. Unfortunately, the escrow agreement in question is silent with respect to dispute r...
	The inquirer may resign as escrow agent; however, in such case the mandate of DR 9-102 to protect the property of others entrusted to the lawyer’s custody requires that the lawyer take steps to preserve intact the funds in escrow and initiate a pro...
	The inquirer’s predicament underscores the importance of anticipating problems which may arise when agreeing to act as an escrow agent and of making certain that the escrow agreement provides a means of dispute resolution. See N.Y. City 1986-5 (198...
	For the reasons stated, the question posed is answered in the negative.
	New York State Bar Association Committee on Professional Ethics
	A lawyer has received a settlement check payable to a client and containing the legend “. . . for treatment or services and interest rendered.” The check represents full settlement of a claim arising from a motor vehicle accident. The attorney’...
	May the attorney turn the check over to the client, relying on the client to pay the providers from the proceeds of the check?
	If the attorney has an obligation to pay the holders of valid liens directly, how would that be accomplished in the case of the lienor which is out of business?
	DR 9-102(C)(1) states that a lawyer must: “Promptly notify a client or third person of the receipt of funds, securities, or other properties in which the client or third person has an interest.” Therefore, the attorney must notify the client and ...
	DR 9-102(C)(4) requires the lawyer to “promptly pay or deliver to the client or third person as requested by the client or third person the funds, securities, or other properties in the possession of the lawyer which the client or third person is e...
	We do not believe the attorney is ethically bound to prefer providers without liens or assignments over the client because those providers would simply be creditors of the client. An attorney who honored the claims of such creditors over the client...
	If a provider asserts that it has a valid lien or assignment, but the client disputes the provider’s assertion, the attorney should hold the check or its proceeds, pending resolution of the dispute. Nassau County 92-10, 96-13. If the check is payab...
	There is no provision in the Code specifically addressing the obligation to pay a lienor who is out of business. Nevertheless, to fulfill the requirements of DR 9-102(C)(4), the attorney might consider the following options:
	(a) If the attorney has exhausted all reasonable efforts to locate any persons or entities who might succeed to the assets of the out-of-business lienor, the attorney might disburse the funds to the client.
	(b) The attorney might employ the procedure described in DR 9- 102(F) for dealing with money owed to a missing client, which is to apply to the Supreme Court in the county in which the attorney maintains an office for the practice of law for an order...
	(c) If the lienor was a hospital, the attorney might fulfill the ethical responsibility by depositing the funds with the Commissioner of Finance in New York City or the applicable County treasurer where the lien was filed. See N.Y. Lien Law, § 189(9).
	If a provider undisputedly has a valid lien through statute or assignment by the client, the attorney should pay the provider directly from the proceeds of the check. If the client disputes the validity of the lien or assignment, pending resolution o...
	New York State Bar Association Committee on Professional Ethics
	In payment of a client’s obligations to a third party, may a lawyer issue an attorney escrow check against undeposited or uncleared client funds delivered to the lawyer in the form of a bank or certified check?
	Disciplinary Rule (DR) 9-102 establishes the framework for how lawyers must handle clients’ funds. For example, DR 9-102(A) provides that a lawyer is a fiduciary with respect to the client whose funds are maintained in the lawyer’s escrow account...
	Implicit in this framework is that a lawyer will not draw on funds belonging to Client A for the benefit of Client B. Yet this is literally what occurs where a lawyer maintains funds belonging to multiple clients in a single unsegregated escrow accou...
	The issue arises most often in the context of residential real estate closings. In many parts of the State, the seller’s attorney or a real estate broker typically holds funds from the buyer in an escrow account. The amount, which in some transacti...
	In these circumstances—where the earnest money or down payment deposited and cleared in escrow is insufficient to satisfy the seller’s closing obligations and where bank or certified checks in the proper amounts are not available at the closing...
	There are a number of arguments that can be advanced in favor of interpreting DR 9-102 to allow a lawyer to issue escrow checks on behalf of Client B that are covered by cleared funds in the same escrow account deposited on behalf of Client A where t...
	First, it can be argued that an attorney comes into “possession” of funds on behalf of Client B within the meaning of DR 9-102(A) when he or she receives the bank checks or certified checks properly endorsed for deposit into his escrow account on...
	Second, it is doubtless correct that bank checks and certified checks are ordinarily accepted as a proper tender of payment in business transactions and it is therefore argued to be unreasonable to hold an attorney to a higher standard in the adminis...
	Third, it may indeed be true that in most cases it is incidental closing expenses that will be paid if the subject practice is allowed and that, therefore, any loss, already a remote possibility, will likely be in a nominal amount. In the same vein, ...
	Fourth, the practice of writing escrow checks at a closing drawn on the funds of other clients and against undeposited or uncleared bank or certified checks, if prohibited as unethical, can be argued to have a greater adverse impact upon persons of m...
	Although the Committee is sympathetic to the concerns of all parties to a residential real estate transaction who quite understandably would prefer to avoid the increased legal fees or costs that might be associated with an adjournment of a closing, ...
	Fifth, it has been suggested that Client A, by allowing his funds to be deposited in an unsegregated attorney escrow account has implicitly consented to the possibility that those funds might be drawn upon in behalf of a Client B, including the small...
	Nor can we ascertain any conditions or qualifications to the issuance of attorney escrow checks against undeposited or uncleared bank or certified checks that might ethically purify the practice. For example, the practice has been found acceptable pr...
	Finally, we note that our conclusion appears to be in seeming conformance with several recent disciplinary determinations of the Appellate Division, Second Department, and we are unaware of any determinations of the First, Third or Fourth Departments...
	The Committee welcomes further study of the problem addressed in this opinion with a view toward devising solutions that adhere to ethical requirements. However, for the reasons stated, the question is answered in the negative.
	New York State Bar Association Committee on Professional Ethics
	May the items listed in DR 9-102(D)(8)—“checkbooks and check stubs, bank statements, prenumbered canceled checks and duplicate deposit slips”—be retained by the attorney in electronic form (rather than in the form of paper copies) for the des...
	N.Y. State 680 (1996) makes clear that the items referred to in DR 9- 102(D)(8) must be retained in their original form; the items listed are “checkbooks and check stubs, bank statements, prenumbered canceled checks and duplicate deposit slips.” ...
	In these circumstances, we interpret DR 9-102(D)(8) to require the lawyer to retain the listed items in their original form, be it paper or electronic. If these items are returned to the lawyer in paper form by the lawyer’s bank in the ordinary cou...
	The items listed in DR 9-102(D)(8)—“checkbooks and check stubs, bank statements, prenumbered canceled checks and duplicate deposit slips”—should be retained by the attorney in their original form. Where these items are returned to the lawyer ...
	New York State Bar Association Committee on Professional Ethics
	May an attorney use an automated teller machine (“ATM”) for the purpose of making deposits into a special account required by DR 9-102(B)?
	DR 9-102 contains several provisions regarding the safekeeping of client property, including the rules on maintenance of client trust accounts and the maintenance of required bookkeeping records. The many demands of DR 9-102 are designed to safeguard...
	A lawyer possessing funds belonging to another person incident to the practice of law must maintain them “in a banking institution within the State of New York which agrees to provide dishonored check reports” in accordance with rules of the Appe...
	DR 9-102 also imposes rigorous record keeping requirements. DR 9- 102(C)(3) requires the lawyer to maintain complete records of all funds of a client or third person coming into her possession and to render accounts to the client or third person rega...
	In N.Y. State 680 (1996), we concluded that, for purposes of complying with the mandatory record-retention provisions of the Code, some records may be maintained in the form of computer images, while other records must be maintained in their original...
	We believe that it is permissible for an attorney to use an ATM for the purpose of making deposits into a special account, provided the above requirements are satisfied. Therefore, in making the deposit, the attorney must use a deposit slip bearing t...
	The attorney must also maintain an independent record of the deposit that includes the “date, source and description of each item deposited.” DR 9-102(D)(1).
	Although we could find no case in New York addressing a lawyer’s use of an ATM in conjunction with a special account, authorities in other jurisdictions have condoned its use if accompanied by careful oversight and review of the transaction. See Ma...
	While we believe that a lawyer depositing funds in a special account via an ATM can comply with the requirements of DR 9-102, a lawyer may not use an ATM for withdrawals from a special account. Doing so would, in effect, violate the dictates of DR 9-...
	An attorney may use an ATM for the purpose of making deposits into a special account if the attorney carefully reviews the transaction and otherwise complies with the requirements of DR 9-102.
	New York State Bar Association Committee on Professional Ethics
	May a lawyer’s retainer agreement contain a power of attorney authorizing the lawyer to sign a general release and stipulation of discontinuance for the client upon settling the case, or to endorse a settlement check on behalf of the client? May an...
	The Code of Professional Responsibility (“Code”) does not expressly prohibit a lawyer from obtaining or using a power of attorney from the client authorizing the lawyer to perform a variety of acts on behalf of the client. Indeed, the relationshi...
	Even without a power of attorney, a lawyer is authorized to make many decisions on behalf of the client. For example, the lawyer generally is entitled to make decisions in certain areas of legal representation not affecting the merits of the cause or...
	Court rules may require a lawyer to appear at a settlement conference with the authority to settle a matter. See, e.g., 22 NYCRR 202.19(b)(3) (Uniform Rules—Trial Courts; compliance conference to explore potential settlement); NYCRR 202.16(f)(2)(ii...
	Any power of attorney granted to the lawyer for settlement purposes, whether general or specific, must be revocable. See Hayes v. Eagle-Picher Indus., Inc,. 513 F.2d 892 (10th Cir. 1975); cf. Model Rule 1.2, comment 5:
	An agreement concerning the scope of representation must accord with the Rules of Professional Conduct and other law. Thus, the client may not be asked . . . to surrender the right . . . to settle litigation that the lawyer might wish to continue.
	See also Restatement, § 22(3) (“Regardless of any contrary contract with a lawyer, a client may revoke a lawyer’s authority to make the decisions described in Subsection (1) [including whether and on what terms to settle a claim]”); Restatemen...
	It is not per se unethical for a lawyer to obtain a power of attorney that would authorize the lawyer to sign a settlement check on behalf of a client. Indeed, it will usually be convenient in contingent fee matters for the proceeds of a settlement c...
	Nevertheless, neither a general power of attorney in favor of the lawyer nor a specific power of attorney authorizing the lawyer to sign settlement checks on behalf of the client would override the provisions of the Code that apply to client money in...
	Funds belonging in part to a client or third person and in part presently or potentially to the lawyer or law firm shall be kept in such special account or accounts [the attorney trust account], but the portion belonging to the lawyer or law firm may...
	Moreover, under DR 9-102(C) the lawyer must promptly notify the client of the receipt of funds in which the client has an interest and, under DR 9-102(D), the lawyer must properly account for all such funds.
	We note that the Appellate Division, Second Department has upheld a disciplinary action against an attorney for using an irrevocable power of attorney in a personal injury action to authorize him to endorse a settlement check. In re Stanley S. Hansen...
	Notwithstanding the fact that he may (as the Special Referee found) have intended to delete the word “irrevocably” therefrom, there is nothing in the record which would even tend to support his decision to procure an unconditional power of attorn...
	We are not aware of any cases in New York holding that a revocable power of attorney authorizing a lawyer to sign a settlement check would be per se unethical.
	We note that it is a common practice in certain lawsuits—for example, where the defendant’s potential liability is the subject of an insurance policy—for the check paying a judgment or settlement to be made out to both the plaintiff and his or ...
	The regulations of the New York State Insurance Department do not mandate that settlement checks be made out to both the plaintiff and his or her attorney. However, Regulation 64 of the Insurance Department provides that, when an insurer is paying $5...
	For all these reasons, we believe that it is not per se unethical for an attorney to seek such a power of attorney. If the lawyer uses this authority promptly to cash the check and to deposit the proceeds in the lawyer’s trust account, and (i) prom...
	Prompt deposit of the endorsed check into a trust account fully complies with the safekeeping requirements of DR 9-102. If, on the other hand, the lawyer uses the power of attorney to endorse the client’s name on the check and does not promptly not...
	A lawyer may obtain and use a revocable power of attorney, either in a stand-alone document or as part of the lawyer’s retainer agreement, that authorizes the lawyer to settle a case and to endorse the client’s name to the settlement check, provi...
	New York State Bar Association Committee on Professional Ethics
	May an attorney accept an earnings credit against bank charges based upon balances held in the attorney’s IOLA account?
	A bank is developing a package of banking products designed specifically for attorneys that will include an “earnings credit” based on balances held in an attorney’s operating accounts. Subject to this committee’s approval, the earnings credi...
	IOLA accounts are unsegregated interest-bearing transaction accounts with check writing privileges. The interest on IOLA accounts is used to help finance legal services for the poor. The current IOLA interest rate paid by the bank state wide is .35 p...
	“Qualified funds” are defined by Judiciary Law § 497(2) as:
	The qualified funds determination “guideline” authorized by § 497(2) is found at 21 NYCRR § 7000.10, and provides that where the deposit is not expected to “generate at least $150 in interest or such larger sum as the attorney or law firm in ...
	Judiciary Law § 497 also limits a lawyer’s exposure to damages or professional misconduct charges arising out of his or her decision to deposit client funds into an IOLA account to “bad faith” claims. Subdivision (5) of the statute states: “...
	Most segregated interest-bearing attorney trust accounts maintained by the bank are savings accounts. When funds from the attorney trust account need to be disbursed, a transfer is made to the IOLA account from which checks are then drawn. In the met...
	The earnings credit factor to be employed by the bank is progressive. In the metropolitan region, if the aggregate amount of the qualifying account balances, including an IOLA account, were $5,000 or less, there would be no earnings credit. If the am...
	There are a number of ethical concerns which touch upon the question presented, some of which have been brought to our attention by the inquirer. Each concern arises from the same basic dynamic—namely, the statute and regulations governing IOLA acc...
	Notwithstanding, this arrangement would not, in our opinion, run afoul of the prohibition against charging or collecting “an illegal or excessive fee” set forth in DR 2-106(A), as the earnings credit is not a client generated “fee.” Similarly...
	Nor do we believe it is necessary to decide whether the determination to deposit client funds in an unsegregated IOLA account or in a segregated attorney trust account (i) is or is not “the exercise of professional judgment” within the meaning of...
	Rather, the disposition of this inquiry is clearly governed by DR 5- 107(A)(2) and E.C. 2-21. DR 5-107(A)(2) provides: “Except with the consent of the client after full disclosure a lawyer shall not: Accept from one other than the client anything o...
	In N.Y. State 320 (1973), we opined that, absent disclosure and client consent, an attorney could not retain the discount received from title companies without crediting his or her client the amount of the discount. In N.Y. State 461 (1977), we opine...
	As the trust funds to be deposited by the attorney into an attorney trust account (IOLA or non-IOLA) will only come into the attorney’s hands as a consequence of the representation of a client, and as the proposed earnings credit would reduce or el...
	We do not, however, see the proposed earnings credit on IOLA accounts as presenting “so great a danger of unfairness, deception, overreaching and conflict of interest, or the appearance thereof” as to warrant a per se prohibition. Compare N.Y. St...
	An attorney may only accept an earnings credit against bank charges based upon balances held in the attorney’s IOLA account with the consent of the client after full disclosure.
	When a possibly incapacitated former client requests the return of the client’s original will, may the lawyer who has been holding the will for safekeeping communicate with the former client and others to ascertain whether the client is in fact inc...
	A lawyer drafted a will for an elderly client and maintained the original will for safekeeping. Some time later, the former client signed a letter, evidently prepared by someone else, requesting the return of the original will. The lawyer has reason ...
	OPINION
	If a lawyer is safeguarding a former client’s will, the lawyer ordinarily must return the will to the former client upon the client’s request. See, e.g., N.Y. State 724 (1999) (“When the lawyer does agree to retain the client’s original will,...
	No disciplinary provision would bar the lawyer from contacting the former client directly in order to ascertain his or her genuine wishes regarding the disposition of the original will or to make a judgment about competence. DR 7-104(A)(1), which reg...
	In general, when a lawyer is uncertain about what to do with property that he or she holds for safekeeping, the lawyer may seek judicial guidance. See, e.g., N.Y. 746 (2001) (circumstances under which a lawyer may petition for appointment of guardian...
	When a possibly incapacitated former client asks a lawyer to return the former client’s original will, the lawyer may communicate with the former client and others to ascertain the former client’s condition and wishes.

	VI. OTHER BAR ASSOCIATION ETHICS OPINIONS
	Your initial inquiry was:
	You subsequently supplemented the above giving further particulars of the inquiry as follows:
	Your subsequent inquiry appears to concern past conduct of attorneys and under the rules of this Committee, we are not to give opinions on matters of past conduct to individual members of the Association, although we are permitted to advise grievance...
	We will, however, comment upon your inquiry as it might relate to future conduct.
	Canon 6 of the Canons of Professional Ethics of the American Bar Association appears to have application insofar as it relates to conflicting interests. Canon 6 is here quoted in part, to wit:
	Where an attorney is acting as escrow agent with the consent of both parties, we do not believe an ethical problem is presented. In this instance the attorney is merely carrying out the escrow instructions of both parties and with their consent. A so...
	Canon 6 appears to be operative when a conflict of interest arises or when the circumstances are such that it appears that there is probability or possibility that such a situation will develop. Drinker in his book Legal Ethics, at pages 104 and 105 ...
	Where both parties agree for an attorney to represent them as escrow agent to merely carry out routine escrow instructions, it would not appear unethical or improper for an attorney to so act. However, if before undertaking to so act, it appears that...
	If it were agreed in advance and with the express consent of both parties that if a conflict should arise, the attorney would represent only the seller and disqualify as to the buyer, then he may not be required to so disqualify himself as to both pa...
	The committee finds nothing in the Model Code of Professional Responsibility which prohibits a lawyer from participating in state-authorized programs (as described in the opinion) which use interest earned on bank accounts in which are deposited clie...
	Programs are being developed in a number of states to provide financial support for law-related public service projects from interest earned on lawyers’ trust accounts in depository institutions. The Committee has been asked for its opinion on whet...
	As the organized bar has investigated the feasibility of these programs, attention also has focused on establishing guidelines for placing clients’ funds in interest-bearing accounts for the benefit of individual clients. This raises some ethical i...
	Historically, client funds entrusted to lawyers in the United States have been placed in non-interest-bearing bank checking accounts maintained by the lawyers separate from their own funds. Typically these funds are held temporarily for use in a part...
	The Model Code does not directly address the subject of interest-bearing lawyer trust accounts. While DR 9-102 provides rules concerning a lawyer’s handling of client funds, neither that Disciplinary Rule nor any other specifically outlines the law...
	It is clear, however, that nothing in the Model Code prohibits a lawyer from placing clients’ funds in interest-bearing accounts so long as the other requirements of DR 9-102 are met.
	In addition to expenses created by the notification, recordkeeping and accounting requirements of DR 9-102(B), lawyers may incur other costs in attempting to place clients’ funds at interest. Income tax filings may be necessary to enable the client...
	In apparent recognition of these practical difficulties, the Model Code does not specify that a lawyer has the duty to invest clients’ nominal or short-term funds entrusted to the lawyer. The thrust of DR 9-102 is that lawyers must neither misuse a...
	The law of agency and trusts governs when a lawyer has a fiduciary duty to invest a client’s funds. A trustee may be liable for lost earnings on funds left with the trustee for investment and kept univested for an unreasonably long time. See 2 Scot...
	This latter exception applies to most instances where a lawyer is entrusted with client funds. However, where the amount of funds held for a specific client and the expected holding period make it obvious that the interest which would be earned would...
	To comply with the requirements which DR 9-102 establishes with respect to the handling of funds entrusted to a lawyer, the lawyer must:
	These notification, recordkeeping and payment requirements apply to the interest generated by a separate bank account established by a lawyer for an individual client, because that interest, when posted to the client’s account, becomes funds of the...
	Not treated as funds of the client within the purview of these requirements, however, is the interest earned on bank accounts in which are deposited clients’ funds, nominal in amount or to be held for short periods of time, under state-authorized p...
	Since the adoption of the Canons of Professional Ethics in 1908, the American legal profession has been committed to the highest standards for lawyers’ handling of clients’ property. Although the Canons, which preceded the Model Code as the ethic...
	The lawyer should refrain from any action whereby for his personal benefit or gain he abuses or takes advantage of the confidence reposed in him by his client.
	Money of the client or collected for the client or other trust property coming into the possession of the lawyer should be reported and accounted for promptly, and should not under any circumstances be commingled with his own or be used by him. (Emph...
	Canon 11 has been applied twice by the Committee in response to questions concerning interest earned on lawyer trust accounts.
	In Informal Decision 545 (1962), the Committee was asked whether lawyers could keep interest earned on commingled clients’ funds when it was ‘quite difficult to allocate’ the interest to particular clients. The Committee said:
	It is the opinion of this Committee that a lawyer who received money in his capacity as a lawyer, under circumstances that required him to account to another for such money, would be acting in violation of Canon 11 should he place the money in an int...
	The Committee responded to a more specific question in Informal Opinion 991 (1967):
	The Committee emphatically concluded that the proposed action by the law firm would be a violation of Canon 11 and therefore unethical.
	Two years after the issuance of Informal Opinion 991, the Model Code was adopted. Disciplinary Rule 9-102, which has been previously discussed, and EC 9-5, which gives a rationale for separating clients’ funds from a lawyer’s funds, enunciated th...
	Although DR 9-102 does not carry forward the precise language from Canon 11 that ‘money of the client . . . should not under any circumstances . . . be used by’ the lawyer, the Disciplinary Rule, when read in its entirety, clearly continues the s...
	For these reasons, the opinion of the Committee is that the Model Code does not permit the lawyer to use interest earned on client funds to defray the lawyer’s own operating expenses without the specific and informed consent of the client. The Comm...
	Successful programs using the interest on lawyers’ trust accounts for law-related public service projects in Canadian provinces and several British Commonwealth countries have inspired bar groups in the United States to consider the creation of sim...
	The programs being implemented vary in detail but have certain elements in common. All strive to have the pooled funds generate income for remittance to tax-exempt organizations where it will be applied to underwrite law-related public service activi...
	The viability of these programs depends on the answer to a question of law: whether the client has a constitutionally protected property right in the interest earned on these client funds. The Florida Supreme Court has addressed the question and has ...
	The Internal Revenue Service has ruled that interest earned on clients’ nominal and short-term funds held by lawyers under a program like Florida’s is not includible in the gross income of the clients under the Internal Revenue Code, Rev. Rul. 81...
	The Model Code does not establish whether it is ethically permissible for lawyers to participate in these programs. In the opinion of the Committee, however, the rationale for the ethical acceptability of these programs is the same as the premise for...
	For several reasons, participation in these programs differs significantly from the lawyer’s use of interest earned on clients’ funds to defray the lawyer’s own operating expenses, a practice which, as noted above, is prohibited by the Model Co...
	First, retention by a lawyer of interest earned on clients’ funds inevitably places the lawyer’s own financial interests in conflict with those of the client. The lawyer who retains the interest has an incentive to delay disbursement of the funds...
	Second, the state-authorized programs are subject to public scrutiny and accountability. Precise standards for use of interest earned on lawyer trust accounts are set by state legislatures and state supreme courts. As circumstances may warrant, the p...
	Third, lawyer participation in these programs involves no commingling of funds belonging to the client and the lawyer. Since all the interest is payable to the charitable organization, interest earned on the account is not even arguably the lawyer’...
	The Model Code also imposes no duty to obtain prior consent or to notify clients of the application of their funds in the programs described above. Although keeping the client informed about the program is laudatory, here, as a practical matter, the ...
	The Committee recognizes that the bar has long been sensitive to its role in the careful stewardship of clients’ monies entrusted to lawyers. The Committee finds no conflict with the principle of careful stewardship when a lawyer participates in th...
	Association of the Bar of the City of New York Committee on Professional and Judicial Ethics
	An attorney has inquired whether the following clause in a contract of sale for real property is ethical:
	It is the Committee’s opinion that use of such a clause raises serious ethical problems, including dangers of deception, overreaching and conflict of interest.
	The basic ethical obligations of a lawyer with respect to escrow accounts are set forth in Canon 9 of the Code of Professional Responsibility. In general, the Code requires a lawyer escrowee to (1) protect the client, (2) avoid even the appearance of...
	In the absence of an explicit agreement, any income realized on the client’s funds by an attorney-escrow agent belongs to the client. New York City Opinion No. 181 (1931); New York State Opinion No. 90 (1968). There is no direct prohibition in the ...
	Several aspects of the proposed clause present problems of fairness and adequacy of disclosure. Use of the phrase “to defray the cost and expense of administering such escrow account” may well mislead the client, since it is likely that in all bu...
	Use of the proposed clause may also impair the lawyer’s ability to exercise independent professional judgment on behalf of a client as required by Canon 5, since the lawyer will have a financial interest in delaying the event which would terminate ...
	This Committee’s jurisdiction is limited to questions of ethics and we, of course, do not opine on any questions of law which may be involved in this inquiry.
	In sum, while we do not conclude that use of the proposed clause would be improper per se, we do believe that it cannot properly be used without the exercise of extreme caution to ensure that it is fair under the particular circumstances of the repre...
	Association of the Bar of the City of New York Committee on Professional and Judicial Ethics
	This opinion addresses certain ethical questions that arise when lawyers hold funds in escrow. Although the issues are, in many cases, similar to those involving trust funds or other funds held for clients or third parties, only escrow accounts are c...
	We first discuss the general duties of escrow agents and the need for fully informed consent by all parties before the lawyer for one of them can act as escrow agent. We stress the importance of having a carefully drafted escrow agreement that covers...
	An escrow agent is a custodian or stakeholder of funds designated for a special purpose, usually pursuant to a written agreement. The escrow agent has contractual and fiduciary duties to all parties to the escrow arrangement and may dispose of the es...
	A lawyer serving as escrow agent has fiduciary duties and obligations, not only to his client, but to all parties to the escrow agreement. In addition, a lawyer’s conduct with respect to escrow arrangements is governed by the Code of Professional R...
	As a general rule, it is ethically permissible for a lawyer to represent a client and to act as escrow agent in the same transaction if all interested parties have consented after full disclosure by the lawyer of the possible effect of his dual role ...
	It is advisable, therefore, to include in the escrow agreement carefully drafted provisions making clear that the non-client party agrees that, in the event of a dispute between the parties with respect to the escrow or the underlying transaction, th...
	In order to give the lawyer-escrow agent an agreed-upon means of resolving any conflict of interest, the escrow agreement should also provide that the escrow agent may at his option pay the escrowed funds into court or submit the matter to arbitratio...
	Whether the existence of an escrow account, or information pertaining to that account, is a confidence or secret of a client within the meaning of Canon 4 is a question that frequently arises, usually in the context of a request for such information ...
	A lawyer may reveal confidences or secrets with the consent of the clients affected, but only after full disclosure to them. A lawyer may also reveal confidences or secrets when permitted under the Disciplinary Rules or required by law or court order...
	Canon 5, which requires a lawyer to exercise independent professional judgment on behalf of his client, and in particular to avoid a stake in interests that might conflict with those of his client, is applicable to the conduct of a lawyer who represe...
	Another source of conflict between the simultaneous roles of lawyer and escrow agent may arise when the lawyer is put in a position of having to assert a lien on the escrowed funds on behalf of his client. On the one hand, the escrow agent has a duty...
	Even in the absence of a dispute between the parties to the escrow agreement, the lawyer-escrow agent may face conflicts of interest. For example, in the course of the attorney-client relationship, the lawyer may acquire information material to the e...
	Lawyers sometimes wish to assert their own claims against funds they are holding in escrow, usually to recover unpaid legal fees. Such claims may arise in one of three situations: (1) funds which are payable in full to the parties to the escrow and t...
	The ethical considerations come into play only to the extent the lawyer has legal rights to the escrowed funds. There are two provisions of the Code of Professional Responsibility with which a lawyer in this position should primarily be concerned. Th...
	Funds belonging in part to a client and in part presently or potentially to the lawyer or law firm must be deposited [in a separate account], but the portion belonging to the lawyer or law firm may be withdrawn when due unless the right of the lawyer...
	The second is DR 9-102(B)(4), which states that a lawyer shall:
	Promptly pay or deliver to the client as requested by a client the funds, securities, or other properties in the possession of the lawyer which the client is entitled to receive.
	See N.Y. City 82-22; N.Y. City 82-61; N.Y. City 82-65; N.Y. City 590 (1941); N.Y. City 229 (1932); ABA 859 (1965); Maryland 84-60 (1983); Kentucky E-292 (1984); Michigan CI-636 (1981).
	When the entire amount in escrow is payable and at least a part is to be paid to the client against whom the lawyer has a claim, the lawyer must first determine whether the funds to be paid the client “presently” or “potentially” belong to th...
	Assuming the funds may legally belong to the lawyer, he should then notify the client of his claim to see if the client agrees or disagrees. If the claim is disputed, then, under DR 9-102(A)(2), the lawyer may not pay out the disputed portion to hims...
	If the escrow agreement calls for only a portion of the escrowed funds to be paid out, or if the funds are only potentially payable to the client, a similar analysis to that described above should be followed. There may, however, be additional ethica...
	All escrowed funds received by a lawyer must be deposited in one or more identifiable accounts, in which (with limited exceptions) no funds belonging to the lawyer may be deposited. DR 9-102(A). We have previously opined that, although the rule by it...
	The propriety of using a particular investment mode is primarily a matter of the lawyer-escrow agent’s authority under the escrow agreement and his obligations under applicable law. We urge that the lawyer obtain the consent of the parties to the e...
	It is impermissible for a lawyer to commingle a client’s funds with his own funds; however, since it is generally impractical to deposit each escrowed fund in a separate account (DR 9-102(A) and EC 9-5), lawyer- escrow agents often commingle severa...
	The typical escrow account—containing several escrowed funds—is often not an interest-bearing account because of the difficulty in calculating the interest attributable to each party. ABA 348 (1982); N.Y. State 554 (1983). Nonetheless, Canon 9 ha...
	Lawyers may not retain as compensation for their escrow services or otherwise any of the interest earned in interest-bearing escrow accounts unless they have obtained the prior knowing consent of their clients and the other parties to the escrow, and...
	In light of the fiduciary nature of the attorney-client relationship and the fact that the lawyer may be in a superior bargaining position, agreements purporting to grant consent to such arrangements present a clear danger of overreaching and could l...
	There is also the danger of violating DR 2-106(A), which prohibits a lawyer from collecting a clearly excessive fee. Since the expenses involved in an escrow account are generally nominal, the interest accrued would often substantially exceed any act...
	Some bar association ethics committees have gone farther and concluded that agreements permitting payments to lawyers from the interest earned on escrow accounts for the purpose of defraying their administrative costs are per se improper. See N.Y. St...
	The New York IOLA (Interest on Lawyer Accounts) program, authorized by the legislature in Section 497 of the Judiciary Law, is a nonmandatory, state-supervised program under which lawyers may deposit and commingle in an interest-bearing account clien...
	It is ethically proper for lawyers to participate in IOLA. N.Y. State 554 (1983); see also ABA 348 Since the funds used in IOLA are not reasonably expected by the client to earn interest (because the sum is so small or to be held for so short a time)...
	Pursuant to DR 9-102(B)(3), a lawyer must maintain complete records of all escrowed funds coming into his possession and render appropriate accounts to his client and the other interested parties regarding them. Lawyers in New York should also refer ...
	Association of the Bar of the City of New York Committee on Professional and Judicial Ethics
	QUESTION
	What are the ethical obligations of a lawyer who has (a) successfully negotiated a settlement of a lawsuit on behalf of an incompetent client, (b) received the settlement proceeds and (c) is holding those proceeds in a trust account, but who cannot r...
	OPINION
	The inquirer is counsel for an individual who has been institutionalized in a mental facility. The client is mentally incompetent, has not granted a power of attorney to anyone and does not have a legal guardian. The inquirer has successfully negotia...
	The inquirer is ethically obligated to maintain the funds in an appropriate escrow account until one of the following four conditions has occurred:
	So long as the inquirer continues to hold the funds, depending on the prognosis of the client’s continued incompetence and his life expectancy, it may be incumbent upon the inquirer to transfer the settlement proceeds from an “interest on lawyer ...
	Both the Lawyer’s Code of Professional Responsibility (DR 9-102) and the Model Rules of Professional Conduct (Rule 1.15) require that property of clients and third parties be kept separate from a lawyer’s own property. However, these rules say no...
	* See generally ABA/BNA Lawyers’ Manual on Professional Conduct at 45:201 (1994) (“Traditionally, lawyers at their discretion have been able to deposit client funds in interest-bearing accounts. . . . Neither the Model Code nor the Model Rules im...
	Judiciary Law § 497, enacted in 1983, provides rules with respect to interest on lawyer accounts and specifically states: “An attorney shall have discretion, in accordance with the Code of Professional Responsibility, to determine whether money re...
	It is the view of this Committee that, given the size of the fund and available interest rates, if the fund is likely to be retained in escrow for a period of a year or more, a separate interest-bearing trust account for the client may be ethically r...
	A lawyer who has (a) successfully negotiated a settlement of a lawsuit on behalf of an incompetent client, (b) received the settlement proceeds and (c) is holding those proceeds in a trust account, but who cannot release the proceeds to the client wi...
	Bar Association of Erie County Committee on Professional Ethics
	What is a lawyer to do with a small sum of missing clients funds and there was no action?
	DR 9 - 102 F. prescribes
	Whenever any sum of money is payable to a client and the lawyer is unable to locate the client, the lawyer shall apply to the court in which the action was brought if in the unified court system, or, if no action was commenced in the unified court sy...
	The solution is that the LAWYERS FUND for CLIENT PROTECTION will accept sums of up to ONE THOUSAND ($1,000) DOLLARS from a lawyer with a missing client, without an order. Otherwise, the rule is instructional.
	The lawyer should forward his trust check to the Lawyers Fund for Client Protection, 119 Washington Street, Albany, New York 14210.
	Nassau County Bar Association Committee on Professional Ethics
	Facts Presented: The inquiring attorney handles personal injury cases. Occasionally, he receives letters from health care providers asserting liens upon the anticipated recovery in a personal injury action. The liens purport to secure payment for bot...
	Inquiry: What are an attorney’s professional rights and obligations when a health care provider asserts a lien, covering past and future medical expenses, over the anticipated eventual recovery in a personal injury suit?
	Determination: An attorney holding proceeds of a personal injury recovery is a fiduciary and must honor undisputed claims by third parties who have an interest in the proceeds.
	Analysis: This situation is covered by DR 9-102(A) and DR 9- 102(C)(1) & (4), which provide as follows (with emphasis added):
	Thus, DR 9-102(A) designates a lawyer as a “fiduciary,” and DR 9- 102(C)(1) & (4) expressly require a lawyer to notify a third person that the lawyer has received funds in which the third “has an interest” and to promptly pay to the third per...
	Whether a third person “has an interest” in particular escrow funds or is “entitled to receive” those funds are questions of law that this Committee cannot answer. However, under DR 9-102(C)(2) and (4), a lawyer must make a reasonable effort ...
	The Court of Appeals further said that if there was an enforceable assignment by Martinez, then the lawyer for Martinez “was then ethically obligated not only to notify the plaintiffs upon his receipt of the funds but also to pay the funds to the p...
	The Leon decision is supported by a 1996 California appellate decision that appears to be directly on point here. In Kaiser Foundation Health Plan Inc. v. Aguiluz, No. A070477 (Calif. App., 1st Dist., July 10, 1996), a personal injury lawyer disburse...
	Under the interpretation of DR 9-102 found in Leon, a lawyer who knows of a valid lien by a health care provider must notify the health care provider when the lawyer receives the settlement proceeds and must pay the health care provider the amount th...
	This interpretation of DR 9-102 is consistent with several recent opinions by the Committee regarding DR 9-102.
	In Nassau Ethics Op. 94-2 (1994), this Committee opined that when a client asks her attorney to distribute funds received in settlement litigation, DR 9-102(C) requires the attorney to do so unless the attorney has been given notice of a lien on the ...
	In Nassau Ethics Op. 94-19 (1994), this Committee opined that when a dispute arises as to the amount a hospital is entitled to receive out of the proceeds from an arbitration award that have been deposited into an attorney’s escrow account, the att...
	In Nassau Ethics Op. 95-6 (1995), this Committee opined that under DR 9-102(C)(4) an attorney must pay a third party any undisputed portion of escrow funds can demand. If the attorney cannot determine the amount to which the third person is entitled,...
	The essence of these opinions is that an attorney holding settlement proceeds in escrow may not disburse any disputed proceeds until the dispute is resolved one way or another. It is beyond the jurisdiction of this Committee to determine whether a gi...
	Applying DR 9-102(C) to the present inquiry, it is clear that the inquiring attorney cannot avoid serving as a kind of “collection agent” for health care providers who assert liens against the anticipated future settlement proceeds in a personal ...
	You have asked us about the insurance coverage by the National Credit Union Share Insurance Fund (NCUSIF) for IOLTA accounts in federal and state-chartered credit unions and those designated as “low-income.” As discussed below, client funds in an...
	Under IOLTA programs, lawyers and law firms establish accounts to hold their clients’ funds in trust to pay costs related to legal services. Participation in IOLTA programs by lawyers and law firms is required in some states and is optional in othe...
	The clients, not their lawyers or law firms, own the funds in an IOLTA account. The lawyers or law firms are merely the agents holding the funds in trust for their clients. While NCUSIF insurance coverage might cover clients as the beneficial owners ...
	You have also asked about NCUSIF insurance coverage for IOLTA accounts at federal and state-chartered credit unions designated as low- income. Both federal credit unions and state-chartered credit unions designated as low-income can accept nonmember ...
	Sincerely,
	/S/
	Sheila A. Albin
	Associate General Counsel

	viI. forms
	The following is a form of escrow agreement for funds that may be adapted to suit the individual attorney’s preferences and practice requirements:
	ESCROW AGREEMENT
	THIS ESCROW AGREEMENT made this ____ day of ___________ , 20___, by and among the following parties:
	A. Seller and Purchaser have entered into an agreement for the purchase and sale of real property (“PURCHASE AGREEMENT”) located at: ___________________________, and in order to secure certain obligations of the [SELLER/PURCHASER] [Select one] un...
	B.
	C.
	NOW, THEREFORE, in consideration of the mutual covenants and agreements contained herein, and other good and valuable consideration, the parties hereto agree as follows:
	A.
	B.
	C.
	When all of the above conditions have been satisfied, the Escrow Agent shall deliver written notice to all parties that Escrow Agent will deliver the Escrow Deposit to the [SELLER/PURCHASER] [Select one] business days after the date of said written n...
	A. Refuse to comply with any claims or demands on it and continue to hold the Escrow Deposit until:
	B. Commence a stakeholder or interpleader action in a court of competent jurisdiction and make a motion to be discharged from any further liability under this Escrow Agreement and be permitted to pay the Escrow Deposit into court in accordance with t...
	The following form of escrow agreement is intended to be employed when the need for an agreement arises on short notice, such as in a real estate closing.

	ESCROW AGREEMENT
	In consideration of Purchaser agreeing to close on the above-referenced premises, the undersigned hereby agree that the sum of $_________ (“Escrow Deposit”) is hereby deposited with _______________________, Esq., the Attorney for the ___________,...
	The terms of the escrow and for the release of the Escrow Deposit are as follows:
	The Escrow Agent shall not have the right to release the Escrow Deposit except if the Work is done to the reasonable satisfaction of the Purchaser, even if Seller represents in writing to Escrow Agent that the item or items listed have been completed...
	If the parties hereto cannot agree on the satisfactory completion of the Work (and only the Work set forth above shall form a part of the escrow agreement) then and in that event the dispute shall be submitted for arbitration to the [name of arbitrat...
	This Agreement and the obligations of the parties shall be governed by the laws of New York State.
	This instrument constitutes the entire agreement between the parties hereto and any and all prior and/or contemporaneous statements, promises or representations are merged into this Agreement.
	This Agreement shall not be modified or amended except by a writing signed by all of the parties hereto.
	The Additional Terms annexed hereto are hereby incorporated in and made part of this Agreement.
	The undersigned attorney hereby agrees to act as Escrow Agent. Seller and Purchaser are advised by Escrow Agent that Escrow Agent has agreed to assume the responsibility of Escrow Agent only for as long as there remains no material conflict of intere...
	Notwithstanding any other provision of this Agreement, if there is a dispute or controversy regarding the proper disposition of the Escrow Deposit, or if a successor Escrow Agent is not empowered to act as provided for, Escrow Agent may commence a st...
	Any Escrow Agent hereunder shall act, with respect to said Escrow Deposit, as a stakeholder only and without compensation, and shall not be liable for the payment of any interest, attorneys’ fees, or court or arbitration costs and fees in any actio...
	The duties and obligations of the Escrow Agent shall be limited to those expressly set forth in this Escrow Agreement, and the Escrow Agent shall not be subject to, nor obligated to recognize, any other agreements to which Seller, Purchaser or both a...
	The parties agree and acknowledge that the Escrow Agent has no liability in connection with the Escrow Deposit in the event of failure or insolvency of the financial institution in which the Escrow Deposit is maintained. In the event of such a loss, ...
	Escrow Agent may resign at any time giving ten (10) days’ prior written notice to the other parties. In such event, the other parties to this Escrow Agreement shall select a successor Escrow Agent in writing signed by such parties, and such writing...
	All notices, demands, elections or other communications required or permitted by this Escrow Agreement shall be in writing and shall be personally delivered, either by overnight courier or mailed by registered or certified mail, postage prepaid, with...
	In the event that the amount in dispute does not exceed $5,000, the parties may utilize a mediator through the mediation program located in _________ County.
	Costs of mediation shall be allocated by the mediator as part of the mediation.
	It is expressly agreed that this Escrow Agreement is for the sole benefit of the parties hereto and shall not be construed or deemed to be made for the benefit of any third party or parties.
	If any provision of this Escrow Agreement or the application thereof to any entity, person or circumstances shall be invalid or unenforceable to any extent, the remainder of this Escrow Agreement and the application of such provisions to other entiti...
	This Escrow Agreement may be executed in multiple original counterparts, all of which shall be deemed originals and with the same effect as if all parties hereto had signed the same document. All such counterparts shall be construed together and shal...
	Dated:
	___________________
	Seller: Purchaser:
	___________________ ____________________
	Escrow Agent:
	___________________

	NEW YORK STATE DEPARTMENT OF LAW MODEL FORM OF ESCROW AGREEMENT
	AGREEMENT made this _____ day of _______________, 20___, by and among ___________ (“PURCHASER”), _____________________________ (“SPONSOR”), as sponsor of the _____________offering plan (“Plan”) and _____________________ (“ESCROW AGENT”).
	WHEREAS, SPONSOR has filed the Offering Plan with the Attorney General to offer for sale [cooperative/condominium/homeowners association/time shares] [ownership/membership/fractional] interests at the premises located at ___________, subject to the t...
	WHEREAS, ESCROW AGENT is authorized to act as an escrow agent hereunder in accordance with New York General Business Law (“GBL”) Sections 352-e(2-b), 352-h and the New York Department of Law’s regulations promulgated thereunder; and
	WHEREAS, SPONSOR and PURCHASER desire that ESCROW AGENT act as escrow agent for deposits, down payments, and advances (referred to herein as “Deposit”) pursuant to the terms of this Agreement.
	NOW, THEREFORE, in consideration of the covenants and conditions contained herein and other good and valuable consideration, the parties hereby agree as follows:
	1.1. ESCROW AGENT [shall/has] establish[ed] an escrow account for the purpose of holding the Deposit made by PURCHASER pursuant to that certain purchase agreement for the purchase and sale of [shares/unit/ membership interest/fractional interest] [__...
	1.2 ESCROW AGENT has designated the following attorneys to serve as signatories: ______________________________________________. All designated signatories are admitted to practice law in the State of New York.
	All of the signatories on the Escrow Account have an address of __________________________________, and a telephone number of __________________.
	1.3 ESCROW AGENT and all authorized signatories hereby submit to the jurisdiction of the State of New York and its Courts for any cause of action arising out of this Agreement or otherwise concerning the maintenance of or release of the Deposit from ...
	1.4 Neither ESCROW AGENT nor any authorized signatories on the Escrow Account are the Sponsor, Selling Agent, Managing Agent (as those terms are defined in the Plan), or any principal thereof, or have any beneficial interest in any of the foregoing.
	1.5 The Escrow Account is not an IOLA account established pursuant to Judiciary Law Section 497.
	2.1 All Deposits received from PURCHASER prior to closing, whether in the form of checks, drafts, money orders, wire transfers, or other instruments which identify the payor, shall be placed into the Escrow Account. All instruments to be placed into ...
	2.2 Within five (5) business days after the Purchase Agreement has been tendered to ESCROW AGENT along with the DEPOSIT, ESCROW AGENT shall place the DEPOSIT into the Escrow Account. Within ten (10) business days of placing the DEPOSIT in the Escrow ...
	3.1 Under no circumstances shall SPONSOR seek or accept release of the Deposit of PURCHASER to SPONSOR until after consummation of the Plan, as evidenced by the acceptance of a post-closing amendment by the New York State Department of Law. Consummat...
	3.2 ESCROW AGENT shall release the Deposit to PURCHASER or SPONSOR as directed:
	3.2.1 pursuant to terms and conditions set forth in the Purchase Agreement and this Agreement, upon closing of title to the [shares/unit/ membership interest/fractional interest];
	3.2.2 in a subsequent writing signed by both SPONSOR and PURCHASER; or
	3.2.3 by a final, non-appealable order or judgment of a court.
	3.3 If Escrow Agent is not directed to release the Deposit pursuant to paragraph 3.2 above, and Escrow Agent receives a request by either SPONSOR or PURCHASER to release the Deposit, then Escrow Agent must give both the Purchaser and Sponsor prior wr...
	3.4 Sponsor shall not object to the release of the Deposit to:
	3.4.1 Purchaser, if Purchaser timely rescinds in accordance with an offer of rescission contained in the Plan or an Amendment to the Plan; or
	3.4.2 Purchaser after an Amendment abandoning the Plan is accepted for filing by the New York State Department of Law.
	4.1 ESCROW AGENT shall maintain all records concerning the Escrow Account for seven years after release of the Deposit.
	4.2 Upon the dissolution of the law firm which was ESCROW AGENT, the former partners or members of the firm shall make appropriate arrangements for the maintenance of these records by one of the partners or members of the firm or by the successor fir...
	4.3 ESCROW AGENT shall make available to the Attorney General, upon request, all books and records of ESCROW AGENT relating to the funds deposited and disbursed hereunder.
	5.1 ESCROW AGENT shall maintain the Escrow Account under its direct supervision and control.
	5.2 A fiduciary relationship shall exist between ESCROW AGENT and PURCHASER, and ESCROW AGENT acknowledges its fiduciary and statutory obligations pursuant to GBL§§ 352-e(2-b) and 352-h.
	5.3 ESCROW AGENT may rely upon any paper or document which may be submitted to it in connection with its duties under this Agreement and which is believed by ESCROW AGENT to be genuine and to have been signed or presented by the proper party or parti...
	6.1 SPONSOR agrees that it shall not interfere with ESCROW AGENT’S performance of its fiduciary duties and statutory obligations as set forth in GBL §§ 352-e(2-b) and 352-h and the New York State Department of Law’s regulations.
	6.2 SPONSOR shall obtain or cause the selling agent under the Plan to obtain a completed and signed Form W-9 or W-8, as applicable, from PURCHASER and deliver such form to ESCROW AGENT together with the Deposit and Purchase Agreement.
	7.1 This Agreement shall remain in effect unless and until it is canceled by either:
	7.1.1 Written notice given by SPONSOR to ESCROW AGENT of cancellation of designation of ESCROW AGENT to act in said capacity, which cancellation shall take effect only upon the filing of an amendment to the Plan with the Department of Law providing f...
	7.1.2 The resignation of ESCROW AGENT, which shall not take effect until ESCROW AGENT is replaced by a successor escrow agent that meets the requirements set forth in applicable regulations of the New York State Department of Law, and notice is given...
	7.2 Upon termination of the duties of ESCROW AGENT as described in paragraph 7.1.1 or 7.1.2 above, ESCROW AGENT shall deliver the Deposit held by ESCROW AGENT and the Purchase Agreement and any other documents maintained by ESCROW AGENT relating to t...
	This Agreement shall be binding upon SPONSOR, PURCHASER, and ESCROW AGENT and their respective successors and assigns.
	This Agreement shall be construed in accordance with and governed by the laws of the State of New York.
	Prior to release of the Deposit, ESCROW AGENT’S fees and disbursements shall neither be paid by SPONSOR from the Deposit nor deducted from the Deposit by any financial institution under any circumstance.
	If any provision of this Agreement or the application thereof to any person or circumstance is determined to be invalid or unenforceable, the remaining provisions of this Agreement or the application of such provision to other persons or to other cir...
	SPONSOR agrees to defend, indemnify, and hold ESCROW AGENT harmless from and against all costs, claims, expenses, and damages incurred in connection with or arising out of this Agreement or the performance or non-performance of ESCROW AGENT’S dutie...
	This Agreement, read together with GBL §§ 352-e(2-b) and 352-hand the New York State Department of Law’s regulations, constitutes the entire agreement between the parties with respect to the subject matter hereof.
	IN WITNESS WHEREOF, the undersigned have executed this Agreement as of the day and year first written above.

	Model Language for Purchase Agreements Regarding Escrowed Funds for Part 20 Plan
	If the Escrow Agent is not directed to release the Deposit pursuant to paragraphs (a) through (c) above, and the Escrow Agent receives a request by either party to release the Deposit, then the Escrow Agent must give both the Purchaser and Sponsor pr...
	The Sponsor shall not object to the release of the Deposit to:
	The Department of Law may perform random reviews and audits of any records involving the Escrow Account to determine compliance with all applicable statutes and regulations.

	Agreement to Provide Trust Services
	This agreement (the “Agreement”) is entered into between __________________, and __________________, herein collectively referred to as (“Intended Parents”), and ABC Law Firm located at 123 Main Street, City, State, Zip (“Escrow Agent”).
	1. Services to be Provided. The parties agree that Escrow Agent will provide:
	2. Disbursements. The Parties acknowledge and agree that the Escrow Agent is authorized to make payments to the birth mother/gestational carrier and/or any third parties based pursuant to the adoption/surrogacy budget. The Escrow Agent may pay all ex...
	In the event that such notice is received, the Escrow Agent shall make no further distributions without the written consent of all parties.
	Notwithstanding the foregoing, in the event that the notice to discontinue is due to a termination of the adoption or surrogacy plan, or a termination of pregnancy, the remaining funds shall be promptly delivered to the Intended Parents.
	3. Closing of Trust Account. The closing of the Trust Account shall occur on the day which Escrow Agent has disbursed all funds being held by Escrow Agent under this Agreement and the Adoption or Gestational Carrier Agreement and has performed all ot...
	4. Tax Advice. All parties hereto acknowledge that Escrow Agent’s responsibility pursuant to this Agreement is as Escrow Agent, and to operate according to the Adoption or Gestational Carrier Agreement. All parties acknowledge that they have consul...
	5. Modifications. Modification of this Agreement may only be made in writing and must be agreed to by all parties.
	6. IOLA Account. It is understood and agreed by all parties that all funds received shall be deposited into the Escrow Agent’s trust account and may be co-mingled with other client funds administered by Escrow Agent. The funds shall be separately a...
	7. Liability. Escrow Agent shall not be liable for acts or omissions done in good faith, nor for any claims, demands, losses, or damages made, claimed or suffered by any party to this Agreement, except such as may arise through, or are caused by will...
	8. Notices. All notices, demands, and instructions must be in writing. In the event conflicting demands are made or served upon Escrow Agent, or any controversy arises between the parties hereto or with any third person arising out of or relating to ...
	9. Indemnification. Each of the parties to this Agreement hereby jointly and severally promises and agrees to pay promptly upon demand, as well as to indemnify Escrow Agent from and against, all litigation and interpleader costs, damages, judgments, ...
	10. Counterparts. These instructions may be executed in counterpart, each of which shall be deemed an original, regardless of the date of its execution and delivery. All such counterparts together shall constitute one and the same document.
	11. Expenses. The escrowed funds shall be charged when any of the following services are utilized by the Escrow Agent:
	12. Maintenance of Records. Escrow Agent is required to maintain all records for a period of seven (7) years following the closing of the sub- account. Thereafter all documentation will be destroyed.
	13. Application. This Agreement applies to, inures to the benefit of, and binds all parties hereto, legatees, devisees, administrators, executors, successors and assigns.
	14. Waiver of Conflict of Interest. The Intended Parents acknowledge that if they choose to utilize the services of Escrow Agent as their attorney in the adoption or surrogacy plan, a potential conflict of interest may exist now or in the future. Int...
	15. Discharging the Escrow Agent. Should any party to this Agreement request Escrow Agent to resign, the parties shall name a successor within one week of such request. If the parties hereto cannot agree as to who shall succeed as Escrow Agent, Escro...
	PLEASE TAKE NOTICE, that pursuant to 22 NYCRR 1200.0, Rule 1.15(g), petitioner will make an application to this Court at a Term to be held at the Supreme Court for the County of __________, at [address], on the ____ day of ______________, 20___, at _...
	PLEASE TAKE FURTHER NOTICE that demand is hereby made the service of an answer and supporting affidavits, and any notice of cross- motion, with supporting papers, if any, at least seven days before the return date of this motion, if this notice is se...
	Petitioners designate _____________________ as the place of trial. The basis of the venue is _________________________________.
	Petitioner, by its attorney, ________________________, alleges:
	1. At all times hereinafter mentioned, Petitioner is _______________ designated as an appropriate entity to bring such Petition to NYCRR Part 1200.0 (Rule 1.15(g)) and has an address as follows: ________________.
	2. At all times hereinafter mentioned, the Lawyers’ Fund for Client Protection of the State of New York (hereinafter “The Lawyers’ Fund”) is an entity established pursuant to the State Finance Law Section 97-t and Judiciary Law Section 468-b ...
	3. Upon information and belief, at all times hereinafter mentioned, [name of Bank] has been a banking institution created and existing in accordance with the applicable laws of ______________________.
	4. Upon information and belief, at all times hereinafter mentioned, [name of Bank], maintained custody of certain funds in an attorney escrow account #___________ under the name of ________________.
	5. Upon information and belief, the balance in the above account is approximately __________________.
	6. Upon information and belief, the above account was used as an escrow account by [name of Attorney], an attorney who died on or about _________________.
	7. [If applicable] Upon information and belief, _____________’s Estate has been handled by _____________________ of the law firm of __________________________.
	[8]. [Alternate] Pursuant to 22 NYCRR 1200.0 (Rule 1.15(g)), this Court may order the funds in the above account to be deposited with the Lawyers’ Fund for Client Protection for safeguarding and disbursement to persons who are entitled thereto.
	[8]. [Alternate] Pursuant to 22 NYCRR 1200.0 (Rule 1.15(g)), this Court may designate a successor signatory and direct the safeguarding of funds from such trust, escrow or special account and the disbursement of such funds to persons who are entitled...
	9. No prior application for the same or similar relief sought herein has been made to this or any other Court.
	[Alternate] WHEREFORE, Petitioner requests this Court to issue an order, pursuant to 22 NYCRR 1200.0 (Rule 1.15(g)) directing [name of Bank] to turn over all funds in the attorney escrow account of ______________, account #___________ to the Lawyers...
	[Alternate] WHEREFORE, Petitioner requests this Court to issue an order, pursuant to 22 NYCRR 1200.0 (Rule 1.15(g)) designating ______________ as a successor signatory, directing ____________ to safeguard the funds from such trust, escrow or special ...
	[Name of Attorney, if appropriate], an attorney duly admitted to practice law in the State of New York, affirms the following under penalty of perjury:
	[Alternate: If not be made by an attorney, delete this paragraph.]
	1. I am ____________ [describe capacity in accordance with Rule 1.15(g)(2)] and am fully familiar with the facts and circumstances set forth herein.
	2. I submit this [Affirmation] [Affidavit] in support of an application for an order pursuant to 22 NYCRR 1200.0 (Rule 1.15(g)) directing that [name of Bank] turn over funds in an escrow account under the name of [name of attorney and account #] to _...
	3. The above account was used as an attorney escrow account by __________________ who died on or about ___________________. The funds in that account belong to _____________’s former clients, who now have claims against the funds in said account.
	[4.] [Alternate] Pursuant to 22 NYCRR 1200.0 (Rule 1.15(g), this Court may order [name of Bank] to turn over the funds in the above account to the Lawyers’ Fund for Client Protection for safeguarding and disbursement to parties entitled thereto.
	[4.] [Alternate] Pursuant to 22 NYCRR 1200.0 (Rule 1.15(g), this Court may designate _____________ as a successor signatory and direct ______________ to safeguard the funds from the trust, escrow or special account and further to disburse such funds ...
	5. This Court may authorize the payment from such funds to Petitioner for its/his/their fees, costs and disbursement sin commencing the instant action.
	WHEREFORE, it is respectfully requested that this Court grant the relief requested in the annexed Petition.

	At a Term of the Supreme Court of the State of New York, held in and for the County of _____________ at ___________, on the ____ day of _________, 20__.
	An application having made by pursuant to 22 NYCRR 1200.0 (Rule 1.15(g)) for an order directing [name of Bank] to turn over all the funds in an attorney escrow account maintained in [Name of Bank] in the name of [name of Attorney] having account #___...
	NOW, upon the motion of ____________________, it is hereby
	ORDERED, ADJUDGED AND DECREED, that the Petition be, and the same hereby is, in all respects granted; and it is further
	ORDERED, ADJUDGED AND DECREED, that payment of all fees as requested, including attorneys’ fees, be paid out of said fund; and it is further
	[Alternate 1:] ORDERED, ADJUDGED AND DECREED, that Respondent [name of Bank] be, and the same hereby is, directed to turn over all available funds in the attorney escrow account #______________ under the name of __________________ to the Lawyers’ F...
	[Alternate 2:] ORDERED, ADJUDGED AND DECREED, that _____ is named as successor signatory of [name of Attorney’s escrow account] and that ____________ is directed to safeguard the funds in said [name of Deceased’s Attorney trust, escrow or special...


	[Missing Clients]
	PLEASE TAKE NOTICE, that upon the annexed Verified Petition of petitioner(s), the annexed Affidavit of ___________________, sworn to on the _____ day of ____________, 20__, and exhibits attached hereto and the annexed Affidavit of _________________, ...
	PLEASE TAKE FURTHER NOTICE that demand is hereby made the service of an answer and supporting affidavits, and any notice of cross- motion, with supporting papers, if any, at least seven days before the return date of this motion, if this notice is se...
	Petitioners designate _____________________ as the place of trial. The basis of the venue is _________________________________.
	Petitioners, by and through their attorneys ______________________, respectfully allege:
	1. At all times hereinafter mentioned, Petitioner(s) is/are licensed to practice law in the State of New York and currently maintain an office for the practice of law as follows: _________________________________.
	2. At all times hereinafter mentioned, the Lawyers’ Fund for Client Protection of the State of New York (hereinafter “The Lawyers’ Fund”) has been an entity established pursuant to the State Finance Law Section 97-t and Judiciary Law Section ...
	3. That Petitioners bring this action pursuant to 22 N.Y.C.R.R. § 1200.0—Rule 1.15(f), and Article 4 of the CPLR seeking an Order directing a sum of escrow funds held by Petitioner(s) for client[s] whom the Petitioner(s) is/are unable to locate, t...
	4. That 22 N.Y.C.R.R. § 1200.0—Rule 1.15(f), states as follows:
	5. [Set forth the details of the receipt of the escrow deposit—the matter for which the deposit was made and in detail any additional deposits which were made to which the missing client is entitled.]
	6. [Set forth reasons client(s) cannot be located and what efforts have been made with any proof and exhibits. Be specific about efforts made]
	7. That no previous application for the same or similar relief has been made by Petitioner(s).
	WHEREFORE, Petitioner(s) request(s) that an Order be entered directing that the sum of monies identified above held for Petitioner(s) client(s) who petitioner(s) is/are unable to locate be paid to Respondent Lawyers’ Fund for Client Protection afte...

	VERIFICATION
	___________________________, being duly sworn, deposes and says that deponent is one of the Petitioners in the within action; that deponent has read the foregoing Verified Petition and knows the contents thereof, that the same is true to deponent’s...
	_____________________, ESQ., being duly sworn, deposes and says:
	1. That s/he is the Petitioner(s) in the above matter and s/he/they is/ are [an] attorney licensed to practice law in the State of New York.
	2. That Petitioner(s) bring(s) this action pursuant to 22 N.Y.C.R.R. § 1200.0—Rule 1.15(f), and Article 4 of the CPLR seeking an Order directing the release of a sum of escrow funds held by Petitioner(s) for clients whom the Petitioners are unable...
	3. That 22 N.Y.C.R.R. § 1200.0—Rule 1.15(f), states as follows:
	4. [Set forth the details of the receipt of the escrow deposit—the matter for which the deposit was made and in detail any additional deposits which were made to which the missing client is entitled.]
	5. [Set forth reasons clients cannot be located and what efforts have been made with any proof and exhibits. Be specific about efforts made to reach client(s).]
	6. That the sum of money held in the above-mentioned account to which [name of Client] is entitled to is $_____.
	7. That Petitioner(s) have incurred expenses totaling $_______ in connection with this proceeding, which are the result of the purchase of an Index No. in the amount of $_____, the purchase of a Request for Judicial Intervention in the amount of $___...
	7. Based on the foregoing, it is respectfully requested that pursuant to 22 N.Y.C.R.R. § 1200.0—Rule 1.15(f), this Court order the release of certain funds on deposit in the escrow account, directing payment of $___________ to Petitioner(s) to sat...
	8. No prior application for the same or similar relief has been made by Petitioner(s).
	WHEREFORE, it is respectfully requested that the instant motion be granted in its entirety, and for such other and further relief as this Court deems just and proper.
	_____________________, ESQ., being duly sworn, deposes and says:
	1. That s/he is a member of the law firm of __________________, attorney(s) for petitioner(s) herein.
	2. That I have reviewed the trust account of petitioner(s) and believe [set forth reasons it is impossible to locate client].
	3. That it is entirely just and proper that these funds be paid over to the Lawyers’ Fund so that the good purposes of Rule 1.15(f) can be accomplished. Furthermore, it appears to serve no purpose whatsoever to retain the funds in the current account.
	4. That attached hereto is a statement of services which your deponent represents to the court is an accurate statement as to the time spent in this matter.
	WHEREFORE, your deponent requests that the Court grant the relief requested in order that the good purposes of Rule 1.15(f) be accomplished.
	________________________, as attorney(s) for Petitioner(s) having duly moved this Court for an Order pursuant to 22 NYCRR 1200.0, Rule 1.15(f) Missing Clients directing the payment to ___________________, [attorney(s) for] Petitioner(s) of certain di...
	Upon reading and filing the Petition dated __________________ and verified by ________________ and the Affidavit of ________________ sworn to the _____ day of _______________, 20__, the Affidavit of _______________________ sworn to the _____ day of _...
	Respondent, Lawyers’ Fund for Client Protection of the State of New York by letter of its Executive Director, Timothy O’Sullivan, dated _____________________ having acknowledged receipt of the Notice of Motion and related papers stated that the r...
	ORDERED that the motion be and the same is granted; and it is further
	ORDERED that ________________________________ be reimbursed the sum of $_________ for disbursements and the sum of $_____________ in legal fees and in conjunction with this motion; and it is further
	ORDERED that Petitioner(s) pay over the balance of monies held in the trust, escrow or special account belonging to ___________________, to wit, the sum of $______, by Petitioners as set forth in the Petition, after reimbursement of any disbursements...

	APPLICATION TO THE ATTORNEY GENERAL
	FOR A DETERMINATION ON THE DISPOSITION OF DOWNPAYMENTS
	Re: ________________________________
	Address of Building or Name of Project
	File Number: ______________________________
	Application is made to the Attorney General to consider and determine the disposition of down payments held pursuant to GBL Sections 352- e(2-b) and 352-h. The following information is submitted in support of this application:
	In filing this application, I understand that the Attorney General is not my private attorney, but represents the public in enforcing laws designed to protect the public from unlawful business practices. I also understand that if I have any questions...
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