IND4SHEV-N

NEW YORK LAWYERS'’
PRACTICAL SKILLS SERIES

2024-2025

Matrimonial Law

Joshua B. Gruner, Esq.

* Willard H. DaSilva, Esq. previously served as author until 2016.

NEW YORK STATE BAR ASSOCIATION



New York State Bar Association publications are intended to provide current and accurate informa-
tion to help attorneys maintain their professional competence. Publications are distributed with the
understanding that NY SBA does not render any legal, accounting or other professional service. Attor-
neys using publications or oraly conveyed information in dealing with a specific client’s or their own
legal matters should also research original sources of authority.

We consider the publication of any NY SBA practice book as the beginning of a dialogue with our
readers. Periodic updates to this book will give us the opportunity to incorporate your suggestions
regarding additions or corrections. Please send your comments to: Publications Director, New Y ork
State Bar Association, One Elk Street, Albany, NY 12207.

Copyright 2024
New York State Bar Association
All rights reserved
ISBN: 978-1-57969-322-0
Product Number: 412125



§11
§12

§13

CONTENTS

100 18 Tox 1 o o PR 1
The New Maintenance GUIdEliNES LaW........ccoieieririeiesee e 1
[A] Enhanced Earning CapaCity ........ccueereriereerieseesieeie e ssee e saee e sessseeneas 2
[B] Temporary MaiNtENANCE..........cceruereriirieriesieeeeee et sre st e e sne e s e 2
[1] Temporary Maintenance CalCulation............cccccevveveieeieecie e 3
[2] Temporary Child SUPPOIt .......c.cooiieerenieieee e e s 5
[3] Post-Divorce MaintenanCe AWAITS...........coererererenereseseeee e 5
[4] Duration of Post-Divorce MaintenancCe...........ccceeeeveeveveeseeieeseesveeee e 6
[5] Changesto the Family Court ACt ........coooeeiiriinieeneeeee e e 7
[6] EFfECHVEDEAE ......ccei e 8
Initial ConferenCe/CONSUITALION..........coiiiirieieieee et e 8
[A] PUMPOSE. ...ttt ettt sb et b et e et e sbe et e sne e be e e e nreeneas 8
[B] Scheduling the ClIENt...........coo e 8
I AN L= 10 1= 101 1 TS 8
[2] CONfEreNCE TIME.....cooiiieeeeeeee e 9
[B] CONFEIENCE FEES. ... oo 9
O I A 1= 10 L= S P 9
[1] Confidential REIaioNShiP ......oceiiiieee s 9
[2] THIrd Pari€S......coeiieiiiieeeeeeeeeee e e 9
S RS - ST 9

2 L2111 o = o PP 10

[D] Marshaling Of INfOrMELioN.........ccooiiirerieieee e 10

[1] Identifying INfOrmMation..........ccocoueiieieiieceee e e 10

[2] Marital HIStOIY ....cooueeieieieeeeeee et e 10

[B] Payor’ SINCOME.......cceiiiieieiesie sttt 11

[4] PayOr' S ASSELS.....cociicee ittt s sr e neenes 12

[5] PaYEE SINCOME.......coiiiiiiitieieeee ettt 14

[6] PayBE SASSELS......ocuiiiiiiiieieie et et 14

[7]  JOINE ASSELS ...ttt st ne e reennesnne s 14

[@] EXISHNG ASSELS....cciiiieieiiesieeie ettt 14

[b] Transferred and Dissipated ASSELS.........cccverirererieeieeeese e 14

[8] Separate (NONMarital) ASSELS ....cccocceiieieie e 15

[@] [AENtifICAHION. ......eieeeeeeee e e e 15

[D]  TranSMULBEION ......cc.eviiieieeeeeeeee e 15

o] IO = 1 41 47 1 o o O 16

S IO o [T = e TR 16

[@] M@or LiahilitieS .....cccecuvcieceieieiecese e 16

[D] Other OblIgatioNns.........cccoiiiiiieie e 16

[c] Potential LiabilitieS.......cccovririeiiieese e 17

[10] SUPPOIt ROULINE .......ccveiieieeeiecieeteesie et e et sneene e 17

[11] Marital ProblEmS.........cccoiieiieiiccece e 17

[12] Evaluation Of the CaSe.........ccoviiiiiiereee et 19

122 1 018 [0 S 19



§14

§15

8§16

[b] Projections of Equitable DiStribution ...........ccccccevieveiieneeceseeneee 19

[c] Projectionsof Maintenance and Child Support ..........cccoecveeeevveciecnenne 20

[d] Projectionsof Custody and ViSitation ........c.cccceeveeennennenieeneesin e 20

[€] The Parenting Coordination Program..........c.cccceeerererenenesesenennens 21

[13] EXPENnSeS Of the CaSE ......cccveiieeeceeie ettt 21

[@] ATEOINEY FEES.....eeiiee e e 21

[D] EXPEITS FEES.....oiiieiieeeiieeeee ettt 21

[C] Other DiShUIrSEMENLS......cccuiiieciieie et 21

[14] TIME REQUITED .....oeeiieieiiieeie et 22

[15] AItErNative ProCEOUIES..........coiiiiiiereeee et 22

[16] Statement of Client’s Rights and Responsibilities...........cccccecveveieciiecneene 23

TRE RELAINES .......eeieieeee ettt sb et e et e e st e sreentenneeas 23
[A] RetaiNer CONTEIENCE .....oceieieeiete et ere e 23
[B] ReEtaiNEr AQrEEMENt .......ccviiieeecie ettt sttt s re e n e e e sreenas 24
[1] ServiceSINCIUdEd........ccooiuiieieee e 25

[2] Expensesor Disbursements Not Included in the Retainer Fee.................... 25

[3] Method of COMPULING FEES ......oooveeiececeee e 26

[4] REfUNAS Of FEES ..o e 26

[5] Signing the REtaiNer LELEr ..........ooeiieieeieerese e 27

[6] Guarantee of Payment Of FEES........covieiieie i 27

[7] Filing the Retainer Letter and Closing Statement..........ccoceveeveeceneenienenne 27

[8] Social Media/Email COMMUNICALIONS .......ccccoerierierierierieseeeeee e 27
Additional INFOIMELTON ......ccueiiiiiesie e 28
[A] Standard Of LIVING ......coeeiiriineeiene et eas 28
[B] BUAGELS ....c.eeeiieieeeiieieee ettt sttt b e b b s 28
[C] FNaNCial RECOIAS .......cceeiuiciecicie ettt eas 29
[D] Detailed Marital HIStOrY .......cccccviiieiininieieiiese e s sne e 29
[E] ACHONTO BE TAKEN ....cuiiiiiiiieee et 30
[1] INUNCLIVE REES ..o 30

[2] Custody and ViISItaION. .......cceieeiieiiniesieeee e e 30

[B]  SUPPOIT ...ttt bbb 30

I Y A= 110 L= S 30

[5] Termination of the Acquisition of Marital Property .........ccocceveveeeieeieenenne 31
TS o3 - 1 PR 31
7N S 18T = [T 1 o o S 31
1= I 018 o TR PRR 31
[1] Void and Voidable Marmriages.........cuereeeerienene e 31

[2] ACHONFOr @aDIVOICE ......coveeeeceecece e 32

[3] ACtioN fOr aSEParation .........cccceoiieieieeieeesee e e 33

[4] ReSIdence REQUITEMENTS. ........coiiirerereeeeie et 33

[C] Equitable DistribDUtioN..........cccoeeiiiie e 33
[1]  GENEIAIIY ... e 33

11 = 11 € oSS 34
[1] Professional Licensesand Higher Education............ccccceevveveeieieecicccie e, 34

[2] Appreciation of Separate Property........ccceoereenerieneeneseeseese s 35

[3] Transmutation and CoNtamiNGLioN. ..........cccuereereeieeseereseeseee e eee e 35



§17

§18

§19

§1.10

[4] VaAlUBLIONS ..ot 36

S I 1S 11 10 11 o o I 36

[B]  FACLOIS. ... ettt 36

[b] Contributions to Separate Property .........ccuevererereeieeieeieseeseseesieneens 38

[C] DIStHbULIVE AWEIT .....coeeeeeeeeeee e 39

[E] Post-Divorce MaintenanCe AWardS...........ccooeeerreerienieeneeseseesiesee e see e neas 40
[F]  Child SUPPOIT....ceeitiitieieeieeee et 43
T IO = o | a7
[1]  PreSUMPLIONS.......cooiieeeeee et et sr e 47

[2]  FBOLOIS. ...ttt 47

S I A0 == 111 1 TS 49

[4] REOCAHION ....oueieieieee sttt st sr e e s 49
AGIEEMENES ...t ne e nre e 50
[A] GENETAIIY ...ttt n e e ns 50
[1] Purpose of the AQreBMENt.........cooviii e e 50

[2] Nature of the AQreamMENT.........coi i 51

1S3 IO )11 ot = S 52
[1] TheMaking of the AQreement..........ccveierireeie e e 52

[2] Proper REPrESENLALION. ......ccuovverieriirierieeeeeeee et 53

[C] Drafting the AQreeMENt .........ccveiuiiieeece et 54
[1] USE O FOMMS.......oieiiieeeeee ettt 54

[2] Formatting the AQreaMENT .........cci i 55

[D] Content Of the AQreemMENT.........ccoueieeieee e 55
[E] Execution Of the AQreBmMEeNt .........cocoiiiiiieie e e 56
Commencement Of thE CaSE ........ocveiieiiciere et nee e 57
[A] AnalysisOf INfOrMELioN.........cccoceeiiee e 57
[B] Communication With the Other SPOUSE.........coccvriririirese e 58
=1 = S 58

[2] Litigation PapErS......cccoiieiicieceesie ettt 58

[3] Certification Of PAPErS.......cccooieeiiiieieerieee e 59

[4] ATOrNEY CONTACT........eieieeieieie st 59

[C] Information From the Other LAWYEN ........ccccceeiieieceeiece et 59
18 A= o U= 0] 3PP 60
Commencement Of the ACHION ........coceee et nae e 60
[A] Mandatory Automatic Restraining Orders and the Preliminary Conference....... 60
[B] IMOUIONS ...ttt sttt ettt et sre e s e s e e nreeneas 63
[1] Submission of Applicationsin Matrimonial ACtionS ..........cccceveveieriennne 63

[2] TemMpPOrary SUPPOIt.........coiiiiieiieieeeeseesteeee e see et sae e e s ae e reeneenee s 64

[3] Custody and ViISItatiON. ........cccieeriiieriesieeee e e 65

[4]  ATOINEY FEES....c.eieiieieee e 66

S I 0 L= S == 67

[6] INUNCHIVE REIES ... e 67

[7] Procedural MOLIONS.........ccviiiiieiiee et 69
RS o [0S USSP 69
[A] PUMPOSE. ...ttt s b et b e et e st e be et e sae e be e e e nreeneas 69
[B] Net WOrth AffIdaVvit........coooiiiiiieseeeeee e 70



§1.11

§1.12

§1.13

§1.14

§1.15

[C] Bill Of PartiCUIAIS. ......coiveeiecieie ettt 72

[D] Discovery and INSPECLION........cceiueieeieeieseeseeeesreesieeee s este e sre e ssee e eeesseenes 72
= I L1 00T o =SSP 72
[F] DEPOSITIONS ....cviietiiiieiieiiee ettt sr bbbt e e e e b e nne e 73
[1] Examination of the SPOUSE........cccecevieieceseere e 73
24 T L0 1 = = TS 75
[G] EXPEITS REPOIS ..ottt sttt se e bbb nne s 75
Trial Preparalion ........cocueieeiece ettt st et esbeenae e aesbeereennenneennens 76
[A] DispoSitional SEAEEMENT .........cceeiierieieeie e e eas 76
[B] Trial OULHINE. ..ot 76
[C] Preparation of EXNIDItS ........c.ccooeiiiieiecece e 78
[D] Tridl MemMOranda ........ccceeiuirieiieiesiie ettt sre e 78
[E] Clent Preparalion ..........ccoceoeienereniseseeeeeeie st nneas 79
[1] REVIEW Of FACLS ...c.oecieceee e s 79
[2] ReVIEW Of PrOCEAUIES........cocuiieiiieie et e 79
[3] REVIEW Of SIrAtOQY ......ccvereereerieriinieeieeieiee ettt 81
[F] WINESSES ..ottt ettt et e sne e ne e e sreeneas 81
[1]  GONEIAIIY ... e 8l
[2]  EXPErT WITNESSES......c.eiieeirieieste sttt 82
S L 111 o (= o ISP 83
TRETHIA et sttt st b et sb e et e ne e aenneeas 84
[A] Préetrial CONfEIENCE .......ciiieeeeeiete ettt sne e 84
[B] PriMaFaCi@ Case ......cccceeiuiiieieeie ettt sttt ettt sre e nneennas 84
[C] SHPUIBLIONS .....coveeieeiiesiie ettt sttt sb et ne e s et e sneeeas 85
[D] SPOUSE S CASE.....ceviiiiirieeiieieie ettt sttt e e se et b e e bt b seese e e e 85
[E] REDULTAL ...t 85
[F] ATIOINEY FEES.....eeiiee ettt e a e re e 86
[G] TemMPOrary OFQENS.......cooiiieiiereite sttt sb e sre e snenaeas 86
JUAGMIENT ... et e b et e st e st e et e ebe e seeneesreeseennesneennens 87
AN B = ot 1 Lo o PR 87
[B] JUAGIMENT ...ttt bbbt nresnenae s 90
[C] NOUCEOf APPEA .....oeeeeeeeceeee ettt et reeeas 91
g ol o= 011 o | TSP 92
[A] GENEEIIY ... 92
[B] Enforcement Of CONIaCtS.........ccovieeieeiieieece e 92
[1] REMEAIES.... oo e et s 92
[2] ChOICE O FOIUM ... 93
S 0 1= o 0 === SS 94
[4] ATEOINEY FEES.... .ot e 94
[C] ENfOrcement Of OFAENS.........coiiiiiereriirieneeieee st 95
[1] ChoiCe Of FOrUM ......ccviieieece e e 96
[2]  ATEOINEY FEES.... .ot 97
Yoo [ o= (o] o FH TSSOSO 97
[A] Modification of AQreEmMENtS.........ccceeiieiiiiece e 97
[1]  GENEIAIIY ... e 97
[2] Modification at the Time Of DIVOICE........cccvceeieece e 98

Vi



[3] CONraCt PrOVISIONS........coiviiiiiieieeie ettt ee e 98

[B] Modification Of OFUErS ........coieeiieieciee e e 99

[1]  GONEIAIIY ... e e 99

[2]  PrOCEOUIES......coeiieiieeeeee et 99
[3] DiSClOSUrE PrOCEAUIES........cceeiveeeeceeeie et 100
[4] Triadl Of tNEISSUES.......coiuiiiecieee e e 100
[5] ATOINEY FEES....c.eieieieeeee e e 100
8§1.16 The Recognition of SAME-SEX MalITIAgES. .......cccoueeerieriereriesiesiesie s e see e sie e seens 101
30 0 A @ Tox U1 o ISR 101
Appendix A N.Y. Rules of Professional Conduct Selected EXCErpts........ccoovrererererennne 103
Appendix B Rules Governing the Conduct of Lawyersin Matrimonial Actions................ 105
Appendix C-1  Uniform Rules for the New Y ork State Trial Courts, Section 202.16............. 111
Appendix C-2  Uniform Rules for the New York State Trial Courts, Section 202.16-a.......... 119
Appendix C-3  Uniform Rules for the New Y ork State Trial Courts, Section 202.16-b ......... 121
Appendix D-1  Statement of Client’s Rights and Responsibilities22 N.Y.C.R.R. § 1400.2... 123
Appendix D-2  Statement of Client’s Rights and Responsibilities...........c.ccooveriiencicnennnn 127
Appendix E Child Support Standards Chart ............ccccceveeieiie e 129
Appendix F 2015 New York Laws Chapter 269 .........cccocereriereenienieneesie e see e 151
Matrimonial Law FOrMS INAEX ......cc.ceiieiiiieieeiicee ettt ee e nnens 173
Table OF AULNOTIES.......oiiieiicieee et ae b e 465
ADOUL TN AULNOT ... bbbttt e ne e 471

Vii



ABOUT THE AUTHOR

JOSHUA B. GRUNER, ESQ.

Joshua B. Gruner graduated with a Bachelor of Arts in Political Science from the University of
Delaware in 1997 and received an Advanced Honors Certificate upon graduation. While at the Uni-
versity of Delaware, he founded the school’ s Pre-Law Society.

Mr. Gruner attended Hofstra University School of Law from 1997—2000. He served as the Manag-
ing Editor of the Family & Conciliation Courts Review (now known as the Family Courts Review).
Before graduating in 2000, Mr. Gruner participated in the NITA Trial Advocacy Program, assisted in
the creation of a Family Law Clinic and interned for Nassau Supreme Court Justice Gabriel Kohn.
Upon graduating, he received the Distinguished Service to the School Award for all of his contribu-
tions to the school, particularly in the areas of family law.

Mr. Gruner was admitted to practice law in New Y ork in January 2001. After graduating, he imme-
diately began working in various areas of law, including real estate, corporate litigation and all phases
of matrimonia and family law. In 2005, he became an associate at the firm of Gassman & Keidel
(predecessor to Gassman Baiamonte Gruner, P.C.) and since that time has focused exclusively in the
fields of matrimonial and family law. Mr. Gruner became a partner of the firm on October 1, 2015.

Heis currently amember of the Nassau County Bar Association, where he was appointed as a mem-
ber of the Board of Directors, Judiciary Committee and WE CARE Advisory Board, and the New Y ork
State Bar Association, where he was appointed Co-Chair of the Membership and Long Range Planning
Committees. For many years, he has been asked to assist in teaching the Family Law with Skills course
offered at Hofstra University School of Law. He completed the intensive week-long trial program
offered by the National Family Law Trial Institute. Most recently, Mr. Gruner was accepted as a Fel-
low of the American Academy of Matrimonial Lawyers, a selective national organization of matrimo-
nia lawyers.

469





