NEW YORK LAWYERS’

PRACTICAL SKILLS SERIES

Limited Liability
Companies

2021-2022

Clifford R. Ennico, Esq.
Michele A. Santucci, Esq.

NEW YORK STATE BAR ASSOCIATION




New York State Bar Association publications are intended to provide current and accurate informa-
tion to help attorneys maintain their professional competence. Publications are distributed with the
understanding that NYSBA does not render any legal, accounting or other professional service. Attor-
neys using publications or orally conveyed information in dealing with a specific client’s or their own
legal matters should also research original sources of authority.

We consider the publication of any NYSBA practice book as the beginning of a dialogue with our
readers. Periodic updates to this book will give us the opportunity to incorporate your suggestions
regarding additions or corrections. Please send your comments to: Publications Director, New York
State Bar Association, One Elk Street, Albany, NY 12207.

Copyright 2021
New York State Bar Association
All rights reserved
ISBN: 978-1-57969-047-2
Product Number: 4124222



IIL.

I1I.

IV.

VL
VIIL

VIIL

IX.

XL

XII.

CONTENTS

INEFOAUCTION ...ttt sttt ens 1
Tax BaCKEIOUNA .....cccvviiiiiiieeiie ettt e et e e ae e et e e st e e seaaeennsaeennaeeas 1
A. IRS Entity Classification RuUles..........cccceoiiiiiiiiiiniiiiniiiiceeceeceee e 1
B. “Bulletproof” and “Flexible” Default Statutes..........ccccceevvieeriiiiniieiniieiieeeen, 2

1. “Bulletproof” StatULES.......ccecuiieriieerieeeiteeeieeeeteeerteeeereeereeeebeeesareesaeeeenseees 2

P 21 10 4 o) (SN 7 111 USRI 2
C.  “Check the BoX” RUIES.....cccccoriiiiiiiiiiiiiiiiiceiceeeeeeese e 2
Differences Between the New York and Delaware LLC Statutes ..........cccccceeueeviennnnne 3
AL NEW YOTK ottt et e e e e e e e e e e e eerae e e e snnaeeeeennees 3
B. DEIAWAIE.....ciiiiiiiiiiieeeeee e 3
C. Protection of Dissenters’ Rights Upon Merger or Consolidation ......................... 4
D. Rights of Members to Amend Voting Provisions ..........cccecceevveeinieennieenineennnen. 4
E. Approval Requirements for Transactions Involving Interested Managers............ 4
F.  Minimum Fiduciary Duties and Limitation of Exculpation and Indemnification

OF MLANAZETS ..ottt ettt ettt e et e et eebeeesaeaee 4
G. Limitation of Liability and Indemnification of Managers...........ccccceeeeevueenucnncens 5
FOTIMALION ...ttt ettt st s e et e s e 6
A, Name Of LLC ...ttt e e e et e e e e e e e 6
B. Contents of Articles of Organization.............ceeeveevviveeriieeniiieeriiieeniee e sieeeeneees 7
C. PUDICAION ...ttt ettt sttt 7
Management of the LLC .....c.ccooiiiiiiiiiieee et 8
A. Duties of Managers Or MEMDETS ........ccccueeeriieriiieriiieniieeeiieesieeesiee e eniree e 8
B. Election, Term and Number of Managers .........c.cceecveeeeieeeiiieenciieeniieeeiee e 8
Voting By MEMDETS .....cooiiiiiiiiiiiiiiicece ettt s 9
Meetings Of MEIMIDETS ........uiiiiiieeiiieeiie ettt ettt e st e e st e e sabeeesabeesaaeeeneeas 9
Capital Contributions and FINANCe ..........cccccoviiriiiiiiiiiiiiiiiieeeeeeeeee e 9
Members and Membership INTETeSES .........coovviiiiiiiiiiieiiieeieeeeeeeee e 10
A.  Admission to MemDbBErsShip ........cccovciiiiriiiiniieiieeeteeeteeeiee e 10
B. “Percentage Interests” vs. “Units of Membership Interest” ...........ccccoevvverrveeennenn. 11
C. “Capital Interests” vs. “Profits INtErests™ .........cccceeviiiriiiiniieiniieiieeeieeeeeeeeen 11
D. Assignment of Membership INterests.........cccoevvveeerieierieeeiiienieeniie e 14
E. Liabilities Of an ASSIZNEE ......ceevvuieiriieeriieeriieeteeeteeeireeeteeesaeeesreeesebeeeareeeaeeas 14
| O 0§ Lo 11U 15
G. Withdrawal of @ MemDbeT.......ccccoiiiiiiiiiiiiiieeceeee e 15
H. Expulsion or Removal of @ MemDbET .........ccceeviiiiiiiiieiiieciieceeeeee e 15
I.  Business Transactions Between the LLC and Its Members............ccccceeeevreeennee. 15
The Operating AZIEEIMENL ........cccvuuieriuieeriieeriieeriteerteeeieeessiteesbeeesseeessseesssseessreesneees 16
DISSOIULION. ...ttt et ettt et e st e b e st e bt e saaeereens 16
A.  Grounds fOr DiSSOIULION ........vviiieiiiiieeeiiiiee et e e e e e e e 16
B, WINAING UP ettt ettt et e et e e 17
C. Articles Of DiSSOIUtION. ......coiiiiiiiiiiiiiieeee ettt 17
D. Post-Dissolution Liability of ME@MDbETS .........cccccueeriiiiriiiiniieiiieiieeeeeeiceeeen 18
Merger and ConSOIAAtION ........eeeuieiriieiriieeiiee ettt ee s e st esaeeeeneees 18
AL DiSSenters” RIZNES.....coouiiiiiiiiiiiiiieee et 19



B. Contents of Certificate of Merger or Consolidation...........ccceeeveevviveencieeenieennnnenn. 20
C. Effect of Merger or Consolidation .............cceeeiiieriiieeniiieenieeesieeeiee e esvee e 22
D. Conversions of a General Partnership to an LLC............cccccooiiiiniiiiniiiniiene. 22
XIII.  Foreign Limited Liability COMPANIES .......ccccviieriiieriieeiiieeiieeeiieeeiee et eieeesree e 22
A. Application by a Foreign LLC for Authority to Do Business in
INEW YOIK STALE ...eouviiiiiiiieiieeieeee ettt s e 22
B. Contents of the Application for AUthOTity.........cccevvveeriiieriiieiieeriie e 23
C. PUDIICALION .....eeiiiiiiiiiietee et ettt 23
D. Amending an Application for Authority to Do Business........cc.ccceceeveeecieenecnnen. 24
E. Certificate of Change to Application for Authority ........c.ccceevvvveviiieniiieenieeeene 25
F. Effect of Filing Certificate of AUthOIItY........ccocueiiiiiiiiiiiiiiiiiceeceeceeceee 25
G. “Doing Business” in New YOrk State ..........ccocceeeiieiriieiniiieiniieeieeeeee e 26
H. Surrender of Certificate of AUtROTILY .......cooveiriiieiiiieiieeeieeeeecee e 26
I.  Termination and Surrender of Authority to Do Business...........ccocceeeviieeniecnnnneen. 27
J. Effect of a Foreign LLC Doing Business in New York Without Obtaining a
Certificate Of AULNOTILY ....ooviiiiiiiieiieeeeee e e e 27
K. Annulment of Certificate of Authority by the Attorney General .......................... 27
XIV.  Professional Service Limited Liability Companies..........cccoceeevveerniieeniiieeniiieenieeeieeenn 28
AL Professionals.........cooeeiiiiiiiiiiiee e 28
B. Articles 0of Organization ............cccocueevueeriiiniienieeiienee et 29
G NOICE ettt ettt et ettt e b e s e b st et en 29
D.  NamMes Of PLLCS ..coiiiiiiiiiiieeeteetee ettt st 30
E. Filing With Professional Licensing AuthOority ..........ccoceervieiniieiniieiniiennieeeee. 31
F. Rendering of Professional ServiCes.........ccociiiriiiiiiieiiiiieiiieeniieceiteeee e 31
G. Professional Liability.......ccccuiiiiiiiiiiieiieeiieeeeeeeeee et e 32
H. Death, Disqualification or Dissolution of Membership ........cc.ccccoociiiniinnnnnnn. 32
L Votng REStICHIONS .....eeiiiiiiiiiiiiiieeiieeeie ettt ettt 32
J. Transfer of Membership INtETests .........ccevviieriiieriiiieriie et 32
K. Mergers and ConsOlidations ........c..cueeiriiiiiiiiiniieeieeeiieeeite ettt 33
XV. Foreign Professional Service Limited Liability Companies .........cc.cccceveveernieerneeennnnen. 34
AL Professionals.........coceeiiiiiiiiiiiee e 34
B. Rendering of Professional ServiCes.........ccoocuiiiiiiiiniiiiiiiiiiiienieeeceee e 34
C. Professional Liability........cccccueiriiiiiiiiiiiiieiiee e 35
D. Application for Authority to Do Business in New York.........cccccoeeeniiniiinenen. 35
E.  PUDIICAION .....ceiiiiiiiiiiieee ettt et 37
F. Limited Liability Company Act Applicable..........ccccccrvieniiniiinieniiiieniceeenene 37
G. Regulation of ProfesSions. ........c.ciiiiiiiiiiiniiieeiieeiie ettt e 37
XVI.  Miscellaneous LLCL and Other Provisions of New York Law .........cccccooiinninnnncn. 38
A.  Maintenance of RECOIAS .........covuiiriiiiiiiiiiiiiiiiceecceece e 38
B. Transactions of Business Outside the State...........ccoccooveeniiiiiiniiniiinieeecee 38
C. Limited Liability Companies Prohibited From Interposing Defense of Usury..... 39
D. Limited Liability Companies Owning Residential Real Property..........ccccceuuee. 39
E. Political Contributions by Limited Liability Companies ........c..ccocceeveerueeneennnen. 39
APPEIIAIX A Lottt ettt e e bt e et e et e e e ab e e s bt e e e bt e e s bt e e e abeesbaeens 41
PN 0315 116 Gl OSSPSR 43



APPEIAIX € ettt ettt h e et b e sttt e nbe et as 47

FaN 0] 31S) 116 Q0 B PSPPSR 51
Limited Liability Companies—Forms INdeX..........ccccceiiiiiiiiiiiiiiiiiieeiieeiteeiee e 55
Table Of AULNOTITIES ......eeutiiiiiiieetee ettt sttt e sate et e st eebeesaneens 349
ADOUL the AULNOTS ....ociiiiiiiiiiee et e e et e e e eaeeeeesbaeeeesnsaeeeeenssaeesennssneeeanns 355



ABOUT THE AUTHORS 355

CLIFFORD R. ENNICO, ESQ.

Clifford R. Ennico is widely considered to be one of America's leading experts on the legal and tax
problems facing entrepreneurs and privately owned businesses.

A native of Yonkers, New York, Mr. Ennico is best known as the former host of MoneyHunt®, a
fast-paced reality TV show for entrepreneurs that aired on PBS nationwide from 1994 to 2003. His
weekly syndicated newspaper column, Succeeding in Your Business™, known as the “Ann Landers of
the business world,” appears in dozens of major newspapers and business websites throughout North
America (www.succeedinginyourbusiness.com). He also hosts his own small business legal channel
on YouTube (www.youtube.com, search for “Cliff Ennico”), and is a frequent contributor to Entrepre-
neur and other small business magazines.

Mr. Ennico is the author of several books on entrepreneurship and small business management,
including Small Business Survival Guide (Adams Media) and The eBay Tax and Legal Answer Book
(AMACOM), and speaks nationwide on the legal and tax issues facing early stage startups. His most
recent book, The Crowdfunding Handbook (AMACOM), advises small businesses and early stage
companies on the benefits and risks of launching a crowdfunded offering of securities under Title III
of the federal Jumpstart Our Business Startups (JOBS) Act of 2012. He is currently working on a
book on the impact of technology on the capital raising process for technology startups.

As a lawyer, Mr. Ennico has represented over 15,000 entrepreneurial companies and small busi-
nesses in his 37-year career. Formerly associated with the New York City law firms of Willkie Farr &
Gallagher and Thacher Proffitt & Wood, Mr. Ennico currently practices small business law in his own
practice in Fairfield, Connecticut.

Mr. Ennico is the author or editor of several legal treatises for Thomson/West (legalsolutions.thom-
sonreuters.com), including:

* Advising Small Businesses, a multi-volume treatise with forms for the attorney representing small
businesses in the United States;

* Closely Held Corporations: Forms and Checklists, a one-volume handbook for lawyers represent-
ing closely held corporations;

» Forms for Small Business Entities, a comprehensive collection of legal forms and checklists for
lawyers representing partnerships, limited partnerships, corporations and limited liability compa-
nies;

* Basic Legal Forms with Commentary, a collection of legal forms and checklists for solo practi-
tioners and lawyers practicing in small firms;

* Basic Legal Transactions, a step-by-step practice guide to a wide variety of business, estate plan-
ning, real property and family law transactions;

* Advising eBusinesses, a one-volume handbook on Internet law and practice; and

* the Business Corporation Law (BCL) and Not-for-Profit Corporation Law (N-PCL) volumes of
West’s McKinney’s Forms.



356 NEW YORK LAWYERS’ PRACTICAL SKILLS SERIES, 2021-2022

His books for law students and young lawyers include
* The Legal Job Interview: Winning the Law-Related Job in Today's Market (Kaplan);
* Partner Track: How to Go from Associate to Partner at Any Law Firm (Kaplan);
* Making Law Review: How to Write a Winning Case Comment (Kaplan);

* Your Legal Career: Finding Success and Satisfaction as a Lawyer (four-hour audiocassette pro-
gram, available at crennico@gmail.com); and

* Business Lawyer's Handbook: An Introduction to the Corporate Counsel’s Life and Work (avail-
able at crennico@ gmail.com).

Mr. Ennico has developed and hosts a number of popular CLE programs for the New York State
Bar Association, including ‘“Representing the Startup Venture in New York,” “Starting a Solo Practice
in New York,” “Practicing Law from a Home Office,” “Cutting-Edge Technologies and the Law,”
“Internet Law Update,” Crowdfunding Update,” and “Non-Compete Agreements and the Law.” He is
(beginning January 1, 2019) the editor of NYSBA'’s publications “Limited Liability Companies” and
“Business/Corporate and Banking Law Practice.” He is also a popular presenter in NYSBA’s “Bridg-
ing the Gap” programs for young lawyers.

Ennico holds a B.A. degree, magna cum laude, from Dartmouth College, and received his J.D.
degree from Vanderbilt University School of Law, where he was Articles Editor of the Vanderbilt
Law Review. He is a member of the Connecticut Bar Association, the New York State Bar Associa-
tion, and the Fairfield County Bar Association.

MICHELE A. SANTUCCI, ESQ.

Michele A. Santucci is considered one of the leading business and corporate attorneys in New York
State. Ms. Santucci has more than 30 years’ experience in the private practice area of business, part-
nership and corporate law and more than 20 years’ experience in the legal practice of business and
professional immigration law. In her corporate practice, Ms. Santucci provides counsel in the forma-
tion and operation of business organizations and limited liability companies, drafting organizational
agreements and business contracts, corporate dissolution matters and taxation, among other areas.

Ms. Santucci has authored more than 35 publications in the area of business and limited liability
law, distributed by such legal publishers as the New York State Bar Association, West Publications
and Matthew Bender/Lexis Nexis. Aside from her work on NYSBA’s New York Lawyers’ Practical
Skills Series, she is a contributing author to West’s New York Practice Series General Practice in New
York, and currently serves as an editor and revision author for White’s New York Corporations, Vol-
ume 5 (Matthew Bender-LexisNexis).

As a frequent lecturer in the area of business law, Ms. Santucci has served in the various capacities
of overall state planning chair, program chair, moderator and speaker for numerous Continuing Legal
Education programs.

Ms. Santucci is admitted to practice in the District of Columbia, New York State, the U.S. District
Court Northern District and the United States Tax Court and is a member of the American Immigra-
tion Lawyers Association and the Business Law Section of the NYSBA. She received her B.A. in
political science from Manhattanville College in Purchase, New York, and her J.D. from George



TABLE OF AUTHORITIES 357

Mason University School of Law in Arlington, Virginia. Since 1997, Ms. Santucci has served as
Immigration Legal Counsel to Rensselaer Polytechnic Institute, Troy, N.Y. Formerly, she was a part-
ner in the Troy law firm of Pattison, Sampson, Ginsberg & Griffin, P.C., and is currently of counsel to
that firm.





