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	[10.0] I. Introduction
	The New York State estate tax laws are based largely upon the federal estate tax laws, with a tax rate structure originating from the former federal estate tax credit under Internal Revenue Code § 2011 (I.R.C.) for state death taxes paid. If a feder...
	[10.1] II. History of the New York State Estate Tax

	A familiarity with the history of estate taxation in New York is helpful in understanding the interplay between federal and New York State estate tax laws.
	[10.2] A. New York State Transfer Tax Prior to 1930

	New York State has had a form of death taxation since 1885. Until September 1, 1930, various forms of “transfer tax” laws existed with the tax based upon both the value of the asset transferred and the relationship of the beneficiary to the deced...
	[10.3] B. New York State Estate Tax From 1930 to 1963

	For estates of decedents who died after August 31, 1930, the transfer tax system was replaced by an estate tax system, which based the tax upon the net value of the decedent’s estate. From September 1, 1930 until March 31, 1963, Tax Law article 10-...
	When article 10-C was adopted, it did not provide for administrative handling of the tax. A practitioner did not file a tax return as in the federal estate tax system. Rather, the New York State estate tax was determined in a quasi-judicial proceedin...
	One reason for enacting article 10-C in 1930 was to achieve a degree of “conformity” with the federal estate tax system. Although conformity was promoted by the application and interpretation of article 10-C in accordance with prevailing federal ...
	[10.4] C. New York State Estate Tax From 1963 to 2014

	Article 26 of the Tax Law was enacted in 1962, effective for estates of decedents dying on or after April 1, 1963, and was intended to achieve greater conformity with the federal system by adopting the estate tax provisions of the Internal Revenue Co...
	In 1990, New York State’s estate tax laws were brought into relative conformity with various federal changes over the years. Notably, the 1990 legislation eliminated the requirement of submitting a tax petition and order to the surrogate’s court ...
	In 1997, New York State adopted a so-called “soak-up” estate tax equal to the federal estate tax credit under I.R.C. § 2011 for state death taxes paid, effective for decedents dying on or after February 1, 2000. The soak-up tax had been sought a...
	[10.5] D. New York State Estate Tax Since 2014

	Article 26 of the Tax Law was substantially amended effective for estates of decedents dying on or after April 1, 2014. As discussed in greater detail later in this chapter, highlights of the 2014 legislation include increases to the New York State e...
	[10.6] E. The Problem of Federal and State Conformity

	As illustrated above, conformity with the federal estate tax system has been an ongoing concern for New York State attorneys. Where the two systems diverge, it is possible that a good estate tax plan under one may not be optimal under the other. This...
	The lack of conformity over the years is caused by federal estate tax law changes not being automatically incorporated into the New York State tax laws. Such a problem does not exist with respect to the federal and New York State income tax laws beca...
	The lack of automatic conformity presents an ongoing challenge for attorneys and their clients with estates subject to the New York State estate tax. When federal changes have resulted in increased planning flexibility or tax reductions over the year...
	New York State’s estate tax, among other factors, motivates many of its wealthiest citizens to move to Florida and other states without an estate tax. As explained below, despite early political explanations of the 2014 changes, estates of New York...
	[10.7] III. Sources of the New York Estate Tax Law

	Article 26 of the Tax Law, which imposes the New York State estate tax, contains the following four parts:
	Part I Computation of Tax (§§ 951–961).
	Part II Returns and Payment of Tax (§§ 971–980).
	Part III Liens, Discharges and Surrogate’s Court (§§ 981–983).
	Part IV Procedure and Administration (§§ 990–999-a).
	Certain estate tax and gift tax provisions of the Internal Revenue Code of 1986 as amended on or before January 1, 2014 are incorporated into New York State’s estate tax laws as an Appendix to Tax Law article 26. Other Tax Law provisions which the ...
	These statutory Tax Law provisions are augmented by certain administrative pronouncements. Although there are limited regulations interpreting Tax Law article 26 and setting forth various procedures, the New York Tax Department does issue Publication...
	In addition to the Tax Law provisions, parts of the New York State Estates, Powers and Trusts Law (EPTL) have a direct bearing on the New York State estate tax. For example, EPTL 2-1.8 controls the apportionment of the estate tax among the beneficiar...
	Further, the New York State Surrogate’s Court Procedure Act provides a procedure for closing an estate prior to the settlement of the New York State estate tax and procedures for filing a petition to appeal a determination of the New York Tax Depar...
	[10.8] IV. Estates Which Must File a New York State Estate Tax Return
	[10.9] A. New York State Resident Decedents


	If a decedent was a resident of New York State at the time of death, a New York Estate Tax Return, Form ET-706, must be filed if the total of the decedent’s federal gross estate plus any taxable gifts included in his or her New York State gross est...
	Tax Law § 952(c)(2) provides the “basic exclusion amount” shall be as follows for estates of decedents dying on or after:
	April 1, 2014 and before April 1, 2015 – $2,062,500
	April 1, 2015 and before April 1, 2016 – $3,125,000
	April 1, 2016 and before April 1, 2017 – $4,187,500
	April 1, 2017 and before January 1, 2019 – $5,250,000
	January 1, 2019 and before January 1, 2020 – $5,740,000
	January 1, 2020 and before January 1, 2021 – $5,850,000
	January 1, 2021 and before January 1, 2022 – $5,930,000
	January 1, 2022 – equal to $5,000,000 as indexed for inflation ($5,930,000 for 2021).
	Although the value of a decedent’s real property and tangible personal property with an actual situs outside New York State is generally not subject to New York State estate tax, such out-of-state property is taken into account as part of the deced...
	Note also that whether a Form ET-706 is required to be filed is determined before taking into account any available estate tax deductions. This means that a Form ET-706 may be required for an estate that does not owe any New York State estate tax as ...
	[10.10] B. New York State Nonresident Decedents

	If a decedent was a New York State nonresident at the time of death, a Form ET-706 must be filed if the total of the decedent’s federal gross estate plus any taxable gifts includible in his or her New York State gross estate exceeds the New York St...
	A New York State nonresident decedent’s property which must be taken into account in determining whether a Form ET-706 must be filed includes not only the value of the nonresident decedent’s New York State situs property subject to New York State...
	[10.11] C. Determining Residency—the Decedent’s Domicile

	Although the New York State estate tax laws refer to “residents” and “nonresidents,” for purposes of the New York estate tax, the term “residence” is intended to mean domicile. New York State income tax regulations define domicile, in gen...
	An individual’s domicile once established continues until the individual moves to a new location with the bona fide intention of making such individual’s fixed and permanent home there. The burden is upon the person asserting a change of domicile...
	Domicile has been defined by case law as largely a question of fact rather than one of law. Ultimately, domicile is a combination of intent and objective facts: intent to regard a particular place as the principal home, coupled with conduct evidencin...
	The question of domicile for estate tax purposes will determine to what extent a decedent’s assets will be subject to New York State estate tax. The New York State Estate Tax Domicile Affidavit, Form ET-141, is used by the New York Tax Department t...
	If the domicile of a decedent is unresolved because the New York Tax Department and the taxing officials of other states claim that the decedent was domiciled in their state, the New York Tax Department is authorized to enter into a compromise with t...
	[10.12] D. Nature and Situs of the Decedent’s Property

	After the domicile of a decedent has been determined, the nature and situs of the decedent’s real property and tangible personal property for estate tax purposes must be determined in order to determine whether a New York State estate tax return mu...
	Real property is not defined in the Tax Law but generally includes land and improvements. Note that an interest in a cooperative apartment, although treated like an interest in real property in some respects, is not real property for New York estate ...
	“Tangible personal property” is defined as “corporeal personal property, including money held for numismatic purposes, or more simply stated, includes physical items such as household effects, jewelry, motor vehicles, artwork and collections, t...
	“Intangible personal property” includes all those things that are not real property or tangible personal property, such as “deposits in banks, mortgages, debts, receivables, shares of stock, bonds, notes, credits, evidences of an interest in pr...
	There have been a number of advisory opinions addressing the nature of a decedent’s interest in a trust and the corresponding situs of real property held by the trust for New York State estate tax purposes. The advisory opinions have uniformly conc...
	[10.13] V. The New York State Estate Tax Return

	The New York Estate Tax Return, Form ET-706, consists of only six pages and, for the most part, is used to compute the New York State estate tax by taking into account the information reported on a federal estate tax return, IRS Form 706 or IRS Form ...
	This chapter generally focuses on the case of a decedent who was a United States citizen or resident for whom a completed IRS Form 706 must be submitted with the Form ET-706. The executor of the estate of a decedent who was not a citizen or resident ...
	If a federal estate tax return is “required to be filed” with the IRS, elections made or not made on the federal estate tax return for federal estate tax purposes must generally be consistent for New York State estate tax purposes, such as qualif...
	[10.14] A. New York State Taxable Estate

	The 2014 amendments eliminated many of the prior inconsistencies between the federal estate tax laws for federal estate purposes and the federal estate tax laws for New York State estate tax purposes. The gross estate for federal estate tax purposes ...
	[10.15] 1. Alternate Valuation

	The New York State gross estate is valued as of the decedent’s date of death unless an alternate valuation election is made by the executor on a federal estate tax return filed with the IRS, in which case the New York State gross estate is valued a...
	[10.16] 2. Property with a Situs Outside New York State

	The value of any real or tangible personal property of any decedent having an actual situs outside New York State is excluded from the New York State gross estate. Any such items of real or tangible personal property outside New York State included i...
	[10.17] 3. Taxation of Nonresident Decedent’s Property

	Form ET-706, Schedule C, is used to list the items of real property and tangible personal property of a New York State nonresident decedent with an actual situs in New York State subject to New York State estate tax under Tax Law § 960(a). In additi...
	[10.18] 4. Certain Limited Powers of Appointment

	An uncommon addition to the federal gross estate in arriving at the New York State gross estate is necessary if a decedent exercises a certain limited power of appointment created prior to September 1, 1930 over certain property which is not otherwis...
	[10.19] 5. Taxable Gifts

	In response to concerns that the New York State estate tax was being avoided by certain gifting practices, and without directly reinstating a New York State gift tax, the 2014 amendments provided for certain taxable gifts to be included in a decedent...
	For decedents dying before January 1, 2026, any gift taxable under I.R.C. § 2503 made on or after April 1, 2014, not otherwise included in the decedent’s federal gross estate and made during the three-year period ending on the decedent’s date of...
	[10.20] 6. New York State Estate Tax Deductions—Generally

	The New York State taxable estate of a decedent is generally equal to the New York State gross estate as determined above, less any deductions allowable in determining the decedent’s federal taxable estate (whether or not a federal estate tax retur...
	[10.21] 7. New York State Estate Tax Marital Deduction

	Pursuant to the New York State Marriage Equality Act in 2011 and the U.S. Supreme Court’s decision in the matter of United States v. Windsor in 2013, different-gender spouses and same-gender spouses are treated equally for New York State estate tax...
	A qualified terminable interest property (QTIP) election made, or not made, pursuant to I.R.C. § 2056(b)(7) on a federal estate tax return filed with the IRS is binding for New York State estate tax purposes. If a federal estate tax return is not re...
	The New York Tax Department’s position has been that the value of the property for which the New York State only QTIP election is made must be included in the New York State gross estate of the decedent’s surviving spouse. However, the New York C...
	In response to the Seiden case, effective for decedents dying on or after April 1, 2019, New York State now requires a New York only QTIP election on the Form ET-706 and also amended Tax Law § 954(a) to provide the New York State gross estate of a d...
	An estate is allowed a marital deduction for New York State estate tax purposes for property passing to a qualified domestic trust (QDOT) for the benefit of a surviving spouse who is not a U.S. citizen if the executor makes an election on a federal e...
	[10.22] 8. Works of Art on Loan in New York State

	If a nonresident decedent’s federal gross estate includes any works of art on loan for exhibition to a public gallery or museum in New York State (or in transit to or from any such public gallery or museum), such works of art are generally not subj...
	[10.23] B. Reporting Unresolved Litigation

	If the decedent was a plaintiff in any pending litigation, or the estate has undertaken or is considering any cause of action which is related to the decedent’s death or otherwise, such as causes of action for pain and suffering and wrongful death,...
	Any damages allocated to a decedent’s personal injury and pain and suffering cause of action is included in the gross estate for federal estate tax purposes and reported on IRS Form 706, Schedule F, and thereby potentially subject to New York State...
	[10.24] C. Computation of the New York State Estate Tax

	The New York State taxable estate from Form ET-706, Schedule A, Part 1, Line 18 for a resident, and Schedule A, Part 2, Line 33 for a nonresident, is carried to the first page of Form ET-706, Line 1 for the computation of the New York State estate ta...
	[10.25] 1. Applicable Credit Amount

	A credit of the “applicable credit amount” is generally allowed under Tax Law § 952(c)(1) against the New York State estate tax computed on the tax rate table in an amount dependent on whether the New York State taxable estate is more or less th...
	If the New York State taxable estate is less than the basic exclusion amount, the applicable credit amount will be equal to the New York State estate tax computed on the tax rate table and no estate tax will be due after application of the credit. Th...
	[10.26] 2. Accelerated Phase Out of Applicable Credit Amount

	If the New York State taxable estate exceeds the basic exclusion amount by more than 105%, the applicable credit amount will be zero and the New York State estate tax will be equal to the tax computed on the tax rate table. In other words, a decedent...
	[10.27] 3. Danger Zone of Extreme Marginal Tax Rates

	If the New York State taxable estate exceeds the basic exclusion amount but by less than 105%, the applicable credit amount is determined by a formula provided in Tax Law § 952(c)(1). One consequence of the accelerated phase out of the benefit of th...
	[10.28] 4. Estates of Astronauts and 9/11 Victims Exemption

	Estates of astronauts who died in the line of duty and victims of the September 11, 2001 terrorist attacks who died as a result of wounds or injuries incurred as a result of the attacks are exempt from New York State estate tax. If the estate is requ...
	[10.29] VI. Filing the New York State Estate Tax Return
	[10.30] A. Executor Files the Return


	The “executor,” broadly defined as “the executor or administrator of the estate of the decedent, or, if there is no executor or administrator appointed, qualified and acting, then any person or entity in actual or constructive possession of any...
	[10.31] B. When to File the Return

	The Form ET-706 must be filed by the executor within nine months after the decedent’s date of death. If there is no corresponding day in the ninth month after the decedent’s death, the due date is shortened to the last day of the ninth month (e.g...
	The time for filing the Form ET-706 may be extended automatically for up to six months by timely filing an Application for Extension of Time to File and/or Pay Estate Tax, Form ET-133. An application for an extension must be filed by the original due...
	Since interest and late payment penalties begin to accrue nine months after the decedent’s date of death, an estimated estate tax payment should be submitted with the Form ET-133 because the extension of time to file does not extend the time for pa...
	[10.32] C. Where to File the Return

	Pursuant to the authority of Tax Law § 972(b), the New York Tax Department has prescribed in the instructions for Form ET-706 that the return must be filed, if mailed using the U.S. Postal Service, at the following address:
	If a designated private delivery service is used to file the New York State estate tax return, the return should be delivered to the following address:
	Tax Law § 972(c) also requires a copy of the Form ET-706 to be filed with the Surrogate’s Court in the county where the estate administration proceeding was commenced, if required by local rule of the Surrogate’s Court. Note that, if required, t...
	[10.33] D. Attachments to the Return

	The instructions for Form ET-706 provide that a completed federal estate tax return, either a copy of the return filed with the IRS or a pro forma return if one is not filed with the IRS, with all schedules and supporting documents, must be submitted...
	[10.34] VII. Paying the New York State Estate Tax
	[10.35] A. Liability for the Tax


	The New York State estate tax is payable by the executor and, significantly, an executor who distributes estate assets or pays other estate obligations of lesser priority becomes personally liable for nonpayment of the estate tax to the extent of suc...
	The ultimate burden for payment of the New York State estate tax falls on the persons interested in the decedent’s assets in accordance with EPTL 2-1.8, which generally provides that there be an apportionment of estate taxes against the persons rec...
	The New York State estate tax, if not paid when due by the primary obligors, becomes a personal liability of the persons receiving estate property. Further, Tax Law § 982 imposes a lien for any unpaid New York State estate tax upon all property incl...
	[10.36] B. Releases of Lien

	The New York Tax Department may issue a certificate of discharge of any or all of the property subject to the New York State estate tax lien as conclusive evidence that the lien upon the property covered by the certificate is extinguished.
	Any third party purchaser of the decedent’s real property, and the title insurance company issuing a policy insuring title to the decedent’s real property, will generally require a certificate of discharge, Release of Lien of Estate Tax, Form ET-...
	A release of lien may be requested by attaching a Form ET-117 to the Form ET-706 when it is filed and marking the appropriate box on the first page of the return. If letters testamentary or letters of administration have been issued and less than nin...
	[10.37] C. When to Pay the Tax
	[10.38] 1. Payment Due Date


	The New York State estate tax is generally due at the time the Form ET-706 is due without extensions, which is nine months after the decedent’s death. The tax payment may be made by check or money order payable to the “Commissioner of Taxation an...
	[10.39] 2. Extensions of Time to Pay

	Tax Law § 976(a)(3) allows the New York Tax Department to grant an extension of time to pay the estate tax for up to four years from date of death if the timely payment of any part of the estate tax would cause undue hardship to the estate. The exte...
	Even if an extension of time to pay the estate tax is granted, interest will accrue on any portion of the estate tax not paid within nine months of the decedent’s date of death, although a granted extension will generally prevent the estate from be...
	[10.40] 3. Installment Payments

	If a substantial part of the estate consists of closely held business interests, the executor may elect to pay the New York State estate tax in installments under the provisions of Tax Law § 997, which are similar to the provisions of I.R.C. § 6166...
	[10.41] D. Interest and Penalties
	[10.42] 1. General Considerations

	New York State encourages prompt estate tax payments through imposition of interest charges and penalties, both civil and criminal, when the tax is not paid on time. Tax Law § 990 generally makes the income tax law provisions regarding interest and ...
	[10.43] 2. Interest

	The New York State estate tax must be paid on or before the original due date, without extensions, for filing the Form ET-706, which is nine months after the decedent’s date of death. If any portion of the estate tax, as finally determined, is not ...
	[10.44] 3. Penalties
	[10.45] a. Addition to Tax for Late Filing


	New York State imposes an addition to tax of 5% of the amount of tax required to be shown on the return for each month or fraction thereof during which a failure to file continues, up to a maximum addition of 25% of the tax required to be shown on th...
	[10.46] b. Addition to Tax for Late Payment

	If the New York State estate tax is not paid when due, after consideration of any granted extensions of time to pay the estate tax, New York State imposes an addition to tax of 0.5% of the unpaid portion of the total estate tax shown on the return fo...
	The additions to tax for both late filing and late payment may be waived if it can be shown that the failure to timely file or pay was due to “reasonable cause,” and that the failure was not due to “willful neglect.” An explanation of the rea...
	[10.47] c. Other Penalties

	Other penalty provisions include:
	[10.48] VIII. Amended Returns, Reports of Federal Changes and Refund Claims

	If new information is discovered about the decedent’s assets and liabilities after the original Form ET-706 is filed, or if the original return disclosed known contingent or uncertain items, such as unresolved litigation, which have been later dete...
	If a federal estate tax return filed with the IRS is amended, the executor must file an amended Form ET-706 with the New York Tax Department within 90 days after filing the supplemental information with the IRS. Likewise, if the federal taxable estat...
	A final federal determination for federal estate tax purposes as to the inclusion of any item in the federal gross estate, the allowance of any item claimed as a deduction from the federal gross estate, or the value or amount of any such item, whethe...
	If adjustments result in a New York State estate tax refund, interest will be paid on the overpayment at an interest rate set quarterly by the New York Tax Department and based on the applicable federal short-term rate plus 2%, compounded daily. A cl...
	If adjustments result in an increase in New York State estate tax due, the increased tax calculated should be paid with the filing of the amended New York Form ET-706. The New York Tax Department may be contacted to determine the amount of any intere...
	[10.49] IX. Audits and Closing Letters

	The New York Tax Department generally conducts an audit of any New York State estate tax return which discloses contingent information, such as unresolved litigation, and may contact the executor or their representative for further information regard...
	The executor may authorize a representative to speak with the New York Tax Department by filing Estate Tax Power of Attorney, Form ET- 14, with the Tax Department. The representative will thereafter be copied on any Tax Department notices regarding t...
	[10.50] X. Surrogate’s Court Proceedings

	In addition to the filing of the Form ET-706, and the payment of the New York estate tax and dealing directly with the New York Tax Department, there are several Surrogate’s Court proceedings involving the Tax Department with which the New York att...
	[10.51] A. Requests for Waivers of Citation and Consents

	The New York Tax Department has provided instructions regarding any request for a Waiver of Citation and Consent on any matter pending before the Surrogate’s Court. New York Form AU-67, Important Notice – Instructions to Request a Waiver of Citat...
	[10.52] B. Probate or Administration of Nonresident’s Estate

	If a petition for ancillary or original probate or administration is filed for the estate of a decedent who was not domiciled in New York State at the time of his or her death, the New York Tax Department must be cited to allow any steps necessary to...
	Prior to consenting to the relief requested in the petition in a Waiver of Citation, the New York Tax Department will require three originals of a Stipulation Reserving Domicile, Form ET-20, be submitted by the executor together with an Estate Tax Do...
	[10.53] C. Settlements and Compromises of Litigation

	If causes of action are being pursued for the wrongful death of the decedent and personal injuries sustained by the decedent, the New York Tax Department must be cited on any application to compromise a claim for the decedent’s personal injury and ...
	[10.54] D. Judicial Accountings

	Tax Law § 981(d) provides that, if a New York State estate tax return is required to be filed, no executor shall be entitled to a final accounting or discharge in the Surrogate’s Court unless the executor submits to the Surrogate’s Court a “Ce...
	As provided in Tax Law § 971-a(b), the New York Tax Department is required to notify the proper taxing authorities of the state of the decedent’s domicile whenever the Tax Department is cited on a petition for ancillary or original probate or admi...
	[10.55] E. Review of Tax Department Determinations

	The executor has the right to protest a notice of deficiency in estate tax or a formal denial of a refund of estate tax issued by the New York Tax Department. The protest may be made by filing a Request for Conciliation Conference, Form CMS-1-MN, whi...
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