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Congratulations on Closing the Big
Investment. Dont Miss What Comes Next.

By Jeffrey ]. Hunter and Matthew C. Luzadder’

The authors explain how a federal law governing foreign ownership of U.S. land may
play a role in renewable energy development.

Renewable energy investments in the United States increased during the
pandemic, building on the record $55.5 billion invested in 2019. Much of this
capital comes from overseas banks, pension funds, and other lenders seeking
ESG-friendly investments in the U.S. market.

The companies that develop these renewable projects in this scenario may be
subject to a somewhat obscure federal disclosure law, the Agricultural Foreign
Investment Disclosure Act (“AFIDA”). Congress enacted this disclosure statute
back in the 1970s, when the dollar fell in relation to global currencies and
foreign investors snapped up farmland at bargain prices. At least, that was the
law’s original purpose: to identify foreign control of U.S. farmland and to report
annually to Congress.!

Today, the Farm Service Agency (“FSA”) of the U.S. Department of
Agriculture (“USDA”) is the agency that implements AFIDA in each FSA
county office across the United States. AFIDA requires a “foreign person”—a
term that includes foreign governments, individuals, and businesses—to file a
Form 153 report within 90 days of acquiring, assigning, or disposing of an
“interest in agricultural land.” A qualifying interest includes fee simple
ownership or leaseholds of more than 10 years; options, security interests, and
easements or rights of way are exempt. “Agricultural land” is straightforward:
land used for farming, ranching, or timber production in the past five years.
Completing the form is also straightforward for the most part. If you have the

* Jeffrey J. Hunter, a partner in the Washington, D.C., office of Kelley Drye & Warren LLP,
focuses his practice on federal and state campaign finance, lobbying disclosure, and ethics rule
compliance. Matthew C. Luzadder, managing partner of the firm’s Chicago office, focuses his
practice on white-collar crime and internal investigations, commercial litigation and labor and
employment law matters. The authors may be contacted at jhunter@kelleydrye.com and
mluzadder@kelleydrye.com, respectively.

! In a rare bout of bipartisanship, the House Appropriations Committee amended the fiscal
year 2022 agriculture appropriations bill to order the Secretary of Agriculture to stop companies
owned by the Peoples Republic of China from purchasing agricultural land. This “Newhouse
amendment” also disqualifies PRC-owned land from participating in USDA programs. And in
Ohio, Governor DeWine signed SB 52, permitting county commissioners to scuttle wind or solar
projects early in development (called the “kill switch”), or to ban developments in all or parts of
a county’s unincorporated areas.
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deed or lease, most of the information you need to report to the FSA is right
there. Other bits—including the acreage of crop versus timber, etc.—may
require help.

HOW COULD THIS LAW IMPACT YOUR COMPANY?

Consider the example of a Delaware corporation, headquartered in Ohio. At
first blush, the conclusion is that it is not foreign, including under a “plain
reading” of AFIDA. Correct, but you need to look into ownership of companies
higher up in the corporate tree. If an intermediate parent entity has taken
investment from a foreign source, that foreign ownership or control imputes to
all subsidiaries, down to the project level entity that holds the deeds or leases.

Specifically, to cast a U.S.-formed and U.S.-headquartered company as a
“foreign person,” foreign investors must have a “significant interest of substan-
tial control.” This means either:

*  One or more foreign nationals, governments, or organizations directly
or indirectly hold 10 percent (by one person or, a group of persons that
each own less than 10 percent but “act in concert with respect to such
an interest”); or

* Muldple persons together hold 50 percent or more regardless of
whether they act in concert.

HOW CAN THE FSA KNOW SO MUCH ABOUT FOREIGN
OWNERSHIP?

The USDA tasks county FSA offices with enforcing AFIDA. County office
staff are closer to the land and more likely to learn about a transaction,
particularly when an energy company signs deals for hundreds or thousands of
acres. Or, county office staff may read trade press reports of a merger or large
foreign investment in a locally operating renewable energy company.

AFIDA’s reporting requirement attaches when a domestic company becomes
a foreign person, or when the company changes status back to domestic. The
USDA provides county FSA offices with template letters to urge apparently
foreign persons to comply with the law, as well as instructions for reporting
apparent violators to the FSA headquarters in Washington D.C.

Violations include failure to file on time, to keep past filings up to date, or
submission of a report misleading or false information, or failure to submit a
report within 30 days from receiving an FSA letter identifying required
disclosure.

HOW DO AFIDA PENALTIES WORK:?

Congress charged the FSA administrator with assessing penalties for failure
to meet the filing deadline or for submitting false or incorrect information. The
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FSA administrator may fine a foreign person up to 25 percent of the value of
the foreign person’s interest in such land, or 1/10th of one percent for each week
a report is late, but also subject to the 25 percent cap.

Congress provided four factors that may subject the fine to one or more
downward adjustments:

(1) Time the violation existed;

(2)  Method of discovering the violation;

(3) Extenuating circumstances; and

(4) Nature of the information misstated or not reported.

In our experience, the first three factors can result in a substantial reduction
in the penalty and the fourth can benefit careful and accurate report
preparation. Under certain circumstances, a strong self-report coupled with
good follow through with FSA staff can bring the fine below the point where
contesting it would cost more in money and time that could have been spent
more effectively on executing the business plan.

DO STATES REGULATE FOREIGN AGRICULTURAL LAND USE?

Yes, most states in the Midwest—but not all—have “mini-AFIDA” statutes
or other restrictions on foreign ownership of agriculture land. Several prohibit
corporations from holding farm land (e.g., Nebraska), others require disclosure
via their own state forms (e.g., lowa), and some will accept copies of the federal
Form 153 AFIDA reports (e.g., Illinois). These laws purposes include
protecting family farms and restricting foreign ownership of agricultural land.
Most predate adoption of the limited liability company (“LLC”) in the
mid-1990s and modern wind or solar development, and thus have no express
exemption in the way mineral exploration, for example, does in some states.
One common exemption to the corporate ban permits holding agricultural land
to the extent it is “necessary” to engage in non-agricultural business purposes.

Case law examining this exemption, as well as bans on foreign ownership, has
been favorable to renewable energy projects (e.g., Oklahoma). Navigating these
state bans, exemptions, and disclosure requirements requires a consolidated
approach, particularly when a developer plans to use FSA-filed 153 reports to
meet a state requirement.

CONCLUSION

Given the potential penalties and complexities attendant to renewable energy
development, retaining counsel that is not only familiar with the substance of
the law, but also how the FSA administers foreign ownership reporting is
important. For large operations, we cannot stress enough the importance of
adding compliance staff who know what information compliance with AFIDA,
and state equivalents, requires.
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