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DISCLAIMER

The information herein should not be construed as legal or tax advice in 
any way.

This presentation is meant for informational and educational content only.  
Neither the presenter, or the sponsors, or sources referred to make any 
warranty of any kind concerning this information.  

You should seek the advice of your attorney or tax advisor for specific 
information pertaining to any business.
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Gag Clause
On February 23, the Departments of Labor, Health and Human Services, and Treasury (Departments) 
issued new guidance on the “no gag clause” rule that was added as part of the Consolidated 
Appropriations Act, 2021 (CAA).

• What is a “gag clause”?
Generally, a “gag clause” is a contractual provision that restricts a health plan from providing
certain information to another party. The “no gag clause” rule applies to contracts between a
plan and a health care provider, a network or association of providers, a third-party
administrator (“TPA”), or another service provider offering access to a network of providers.

• What does the “no gag clause” rule prohibit?
A health plan cannot enter into agreements that would directly or indirectly restrict that plan
from disclosing provider specific cost or quality of care information to providers, the plan
sponsor, and participants; (ii) electronically accessing de-identified claims and encounter
information or data for each participant; and (iii) sharing this type of information with
abusiness associate.



Gag Clauses

What are some examples of gag clauses?
• A contract between a group health plan and a TPA that states that the 

plan will pay providers at designated “Point of Service Rates,” but the 
TPA contractually prohibits the plan from disclosing the rates to 
participants.

• A contract between a group health plan and TPA that states the plan 
sponsor’s access to provider-specific cost and quality of care 
information is only available at the TPA’s discretion.



Gag Clauses

What is the Gag Clause Prohibition Compliance Attestation?
Under the Transparency provisions of the CAA, plans and issuers must annually submit 
to the Departments an attestation that the plan or issuer is in compliance with Code 
section 9824, ERISA section 724, and PHS Act section 2799A-9, as applicable (Gag 
Clause Prohibition Compliance Attestation). Gag Clause Attestation | Welcome! 
(cms.gov)

Q6: What is the due date for the Gag Clause Prohibition Compliance Attestation?
The first Gag Clause Prohibition Compliance Attestation is due no later than 
December 31, 2023, covering the period beginning December 27, 2020, or the effective 
date of the applicable group health plan or health insurance coverage (if later), through 
the date of attestation.
Subsequent attestations, covering the period since the last preceding attestation, are 
due by December 31 of each year thereafter.

https://hios.cms.gov/HIOS-GCPCA-UI
https://hios.cms.gov/HIOS-GCPCA-UI


Non-Compete − Proposed Rule

The Federal Trade Commission (FTC) proposed a new rule that would ban employers 
from imposing noncompetes on their workers. The claim is that non-competes are a 
widespread and often exploitative practice that suppresses wages, hampers innovation, 
and blocks entrepreneurs from starting new businesses. 
By stopping this practice, the agency estimates that the new proposed rule could 
increase wages by nearly $300 billion per year and expand career opportunities for 
about 30 million Americans.
The FTC is seeking public comment on the proposed rule, which is based on a 
preliminary finding that non-competes constitute an unfair method of competition and 
therefore violate Section 5 of the Federal Trade Commission Act.
The proposed rule would generally not apply to other types of employment restrictions, 
like non-disclosure agreements. However, other types of employment restrictions could 
be subject to the rule if they are so broad in scope that they function as non-competes.



To address these problems, the FTC’s proposed rule would prohibit employers 
from using noncompete clauses. Specifically, the FTC’s new rule would make it 
illegal for an employer to:
• Enter into or attempt to enter into a noncompete with a worker
• Maintain a noncompete with a worker; or
• Represent to a worker, under certain circumstances, that the worker is 

subject to a noncompete.
The proposed rule would apply to independent contractors and anyone who 
works for an employer, whether paid or unpaid. It would also require 
employers to rescind existing noncompetes and actively inform workers that 
they are no longer in effect.

Non-Compete − Proposed Rule



Air Ambulance − Reporting
Back in September of 2021, the “agencies” released a Notice of Proposed Rulemaking 
(NPRM)  requiring data collection from providers of air ambulance services and from 
plans and issuers regarding air ambulance services. 
The NPRM proposed that plans, issuers, and providers of air ambulance services 
submit data for each air ambulance claim and transport for the two years covered by 
the reporting requirements in the No Surprises Act. The data for 2022 was scheduled 
to be due on March 31st, 2023 and the data for 2023 was scheduled for 
March 31 of 2024. 
However, because this proposed rule has not been finalized as of yet and none of the 
agencies involved have initiated any action to: 
• Tell anyone that they plan to go with their original end-of-March due date 
• Develop any type of final reporting instructions or other information a group plan 

sponsor, health insurance carrier, third-party claims administrator (TPA), or any other 
health plan service provider could use to collect and prepare their data properly 

• Build any type of reporting form or electronic system for any issuer, plan sponsor, or 
vendor acting on their behalf to deliver the required data. 



Air Ambulance − Reporting
Data Elements – Here is What will be Required to Report
• Identifying information for any group health plan, plan sponsor, or issuer, and any entity reporting on behalf of the plan or issuer, as 

applicable

• Market type for the plan or coverage (individual, large group, small group, self-insured plans offered by small employers, self-
insured plans offered by large employers, and Federal Employees Health Benefits)

• Date of service

• Billing National Provider Identifier (NPI) information

• Current Procedural Terminology (CPT) code or Healthcare Common Procedure Coding System (HCPCS) code information;

• Transport information, including aircraft type, loaded miles, pick-up (origin zip code) and drop-off (destination zip code) locations 
whether the transport was emergent or non-emergent, whether the transport was an inter-facility transport, and, to the extent this 
information is available to the plan or issuer, the service delivery model of the provider, such as government-sponsored (Federal, 
State, county, city/township, other municipal), public-private partnership, tribally-operated program in Alaska, hospital-owned or 
sponsored program, hospital independent partnership (hybrid) program, or independent

• Whether the provider had a contract with the group health plan or issuer of group or individual health insurance coverage, as
applicable, to furnish air ambulance services under the plan or coverage, respectively

• Claim adjudication information, including whether the claim was paid, denied, appealed, denial reason, and appeal outcome

• Claim payment information, including submitted charges, amounts paid by each payor, and cost sharing amount, if applicable.



Air Ambulance − Reporting
For now, the departments have indicated that final regulations are coming soon. Group health plans and health 
insurance issuers will not be required to submit certain information on air ambulance services by March 31, 2023 
(the deadline included in an example in the proposed regulations). The Centers for Medicare & Medicaid Services 
has informally confirmed that since final regulations have not yet been issued, no reporting is required in 2023.

Plan Sponsors should review the requirements and determine:

• Does the Plan have access to these data elements?

• If not, who does and how could the Plan get access to that data?

• If a TPA and/or issuer has most of this data (a very likely scenario), will that service provider be able to help the 
Plan prepare and submit their reports when ultimately required?

• Is assisting with air ambulance claims data reporting part of the Plan’s service agreement with their TPA and/or 
issuer? If not, can the Plan get that added to the list of service agreement changes they need to be 
negotiating/adopting with their vendors in order to comply with all of the other new Plan obligations mandated 
by the CAA21?

• Would it be possible to pull together all or most of the 2022 data specified in the proposed rule soonish, so the 
Plan will have something to work with if and when the federal government gets its act together?



End of Covid-19 Emergencies
Back on January 30, the President announced his intention to end the COVID-19 
National Emergency (NE) and Public Health Emergency (PHE) effective May 11, 2023. 
If you remember, both of these emergency declarations resulted in various forms of 
relief for employer-sponsored benefit plans, and both have been extended several 
times. Employers should be preparing for the end of the relief. 
National Emergency – All of the following deadlines were extended by the length of 
the Outbreak Period and will end on July 10, 2023:
• HIPAA/CHIPRA Special Enrollment 
• COBRA Notifications 
• COBRA Elections
• COBRA Premium Payments
• Benefit Claims and Appeals 
• External Review 



End of Covid-19 Emergencies
Public Health Emergency
Under the Families First Coronavirus Response Act (FFCRA) and the Coronavirus Aid, 
Relief, and Economic Security (CARES) Act, employer-sponsored group health plans 
are required to cover COVID-19 testing, vaccines, and related services without 
cost-sharing. 

The end of the PHE may permit group health plans and insurers to shift some of these 
costs to participants. Before the PHE ends on May 11, 2023, group health plans 
should consider if they will continue offering these services without cost-sharing. 

Any potential change in coverage should be reviewed before the change is made to 
ensure proper participant notices and communications are timely distributed and no 
issues arise under the Mental Health Parity and Addiction Equity Act.



We urge plan sponsors to consider the following:
• Make decisions regarding the coverage of COVID-19 diagnostic testing, vaccines, and 

related services. 
• Update participants on these coverage decisions. 
• Inform participants that the extended deadlines will be replaced with pre-emergency 

deadlines at the end of the Outbreak Period. 
• Review all plan-related documents and participant communications to ensure they 

reflect proper deadlines and coverage information.

End of Covid-19 Emergencies



Electronic File − Final Regulations Issued
On February 23, 2023, the IRS published final regulations (the “Final Rule”) that 
materially expand which reporting entities must file electronically rather than on paper.
These requirements apply to a number of tax returns, including Forms W-2, 1099, 
1094-B/C and 1095-B/C, 5330, and 5500. 
Beginning with 2023 year reporting (that is due in 2024), all entities that have to file 
10 or more such returns will be required to do so electronically, a significant change 
from the current threshold of 250 returns.
The Final Rule also provides aggregation rules with certain returns to calculate the 
10-return threshold. 

https://info.groom.com/25/1189/uploads/2023-03710.pdf


Electronic File − Final Regulations Issued
• Under the Final Rule, filers of at least 10 specified information returns are required to 

file those returns electronically. Notably, filers are now also required to aggregate 
specified information returns together to determine whether they meet the 
10-return threshold.

• Many plan sponsors, employers, and other filers not currently subject to mandatory 
electronic filing will be ensnared by the new regulations and be required to file 
returns electronically. The new aggregation rules, coupled with the dramatically 
lower 10-return threshold, will make it difficult for most filers to avoid mandatory 
electronic filing of many returns.



Electronic File − Final Regulations Issued
Specified information returns subject to the Final Rule include:
• Form W-2, Wage and Tax Statement
• Form 1094-B, Transmittal of Health Coverage Information Returns
• Form 1094-C, Transmittal of Employer-Provided Health Insurance Offer and Coverage Information Returns
• Form 1095-B, Health Coverage
• Form 1095-C, Employer-Provided Health Insurance Offer and Coverage
• Form 1099 series (including 1099-MISC, 1099-NEC, 1099-R, 1099-SA, 1099-LTC, and 1099-QA)
• Form 3921, Exercise of an Incentive Stock Option Under Section 422(b)
• Form 3922, Transfer of Stock Acquired Through An Employee Stock Purchase Plan Under Section 423(c)
• Form 5498 series (including Form 5498-SA and Form 5498-QA)
• Form 8027, Employer’s Annual Information Return of Tip Income and Allocated Tips
• Form 1042-S, Foreign Person’s U.S. Source Income Subject to Withholding
The Final Rule also provides that if a filer is required to file the original information return electronically, 
that filer must file any corrected information return electronically.



Electronic File − Final Regulations Issued

• Many smaller employers that have been filing Forms 1094-C and 1095-C on paper 
will now need to file the Forms electronically.

• This is a dramatic change for these employers because filing with the IRS’ AIR System 
is complex, and typically, employers have to contract with third party services 
providers to do so.

• This will likely increase the cost and time it will take these employers to file 
their Forms.

• While the Preamble notes that the IRS expects to attempt to reduce administrative 
costs by releasing the Information Returns Intake System (“IRIS”) Taxpayer Portal, it 
is unclear how effective this portal will be.

• Because the Final Rule is effective for Forms due in 2024 reporting 2023 information, 
employers should take action now to start contracting with a service provider.



On the Legislative Horizon
Preserving and Strengthening Employer-Sponsored Health Coverage

• For decades, employees and employers have benefited from the preferences in the 
Tax Code that exclude the employer’s contribution toward employment-based 
health coverage from being considered compensation for tax purposes, allow for 
the pre-tax payment of an employee’s premiums for employment-based health 
coverage, and enable employers to deduct the cost of health coverage as a 
business expense. 

• A cap on the exclusion does not address rising medical costs or limit utilization of 
medical services and will stifle private-sector innovation of benefits and 
delivery designs. 

• To tamper with the current tax treatment of employer-sponsored coverage would 
be especially devastating to businesses and American workers, which could lead to 
the highest increase in taxes to middle-class Americans in decades.



On the Legislative Horizon
• The Commonsense Reporting Act enables employers to report employer-sponsored 

health plan information to the IRS prospectively, before annual fall open-enrollment 
season in the state and federal exchanges instead of 14 months after that open-
enrollment period and an entire coverage year has ended. 

• The bill: equips consumers and exchanges with information to determine if an individual 
is eligible for a tax credit based on their employer’s offer of coverage;  reduces the 
likelihood that an individual will have to pay back a premium tax credit incorrectly 
received; protects employers from having to incur additional accounting and legal costs 
and business worries, on top of the requirement’s compliance costs, to appeal an IRS 
Letter 226-J tax penalty notice; utilizes the current IRS IT reporting system and Exchange 
Data Hub, thus does not require additional federal resources; and provides employers 
with two compliance choices: prospectively report streamlined information authorized 
under the Commonsense Reporting Act OR continue to utilize the current end-of-
calendar-year reporting process.



On the Legislative Horizon
• Modernize the definition of an HSA-qualified high-deductible health plan to allow 

primary care visits before application of the plan deductible. HSAs were created 
nearly 20 years ago, but regulations that define a qualified high-deductible health 
plan that can be used with an HSA have not kept pace in today’s changing benefits 
landscape. 

• There have been efforts in Congress to shift the cost of coverage for end-stage renal 
disease (ESRD) from Medicare Secondary Payer (MSP) to employer plans. MSP covers 
ESRD for individuals entitled to Medicare based on ESRD for a coordination period of 
30 months. Proposals to limit this timeframe and shift the cost to employers would 
create an unnecessary coverage mandate for the care of a specific disease, which 
could lead to an expansion of mandates for employers beyond what is already 
required for qualified health plans (QHPs), further driving up the cost of care.



On the Legislative Horizon

• We need for adequate mental health networks. However, efforts to penalize 
employers for noncompliance with network-adequacy standards for mental health 
parity aim to penalize an entity with no control over the network. 

• Employers use networks from carriers or third-party administrators (TPAs) and do not 
have control over the contracted network. Therefore, we oppose any proposals that 
would penalize employers for noncompliance with these standards. Instead, 
Congress should focus on ways to encourage mental health providers to enter into 
networks, which would truly support network adequacy.



BenefitMall’s Compliance & Legislative Team
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attempted to present it in an easily readable and understandable format.  Situations vary; technical corrections and future guidance may vary from what is discussed in the presentation.  This is meant for 
informational content only.  The presenter makes no warranty of any kind concerning this information.  You should seek the advice of your attorney or tax consultant for additional or specific information.  
This presentation is not to be duplicated or distributed.  22



Have You Used 
Our Compliance 

Resources?

• https://www.benefitmall.com/compliance/

https://www.benefitmall.com/compliance/


Questions?

Misty Baker
Misty.Baker@benefitmall.com

David Mordo
David.Mordo@benefitmall.com
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