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In evaluating whether to take on a medical negligence wrongful death 

case, you should consider a number of factors:

- Statute of  Limitations

- Damages

- Negligence

- Causation

- Venue

- Liens

FACTORS TO CONSIDER
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▪ The first issue that should be addressed when you

are contacted about a wrongful death medical

negligence case is the statute of limitations.

STATUTE OF LIMITATIONS
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▪ In almost every state in order to proceed with a medical negligence

case, you will need to provide, either at the time of filing the lawsuit

or shortly thereafter, a certificate or affidavit of merit from an

appropriately qualified medical expert setting forth that the case is

meritorious. This means that you will usually need a significant

amount of time to investigate the claim.

STATUTE OF LIMITATIONS

8



▪ In most states, the statute of limitations for wrongful death claims

begins to run from the date of death. In some states there can be

an extension of the statute of limitations based upon the discovery

rule or the fraudulent concealment exceptions. However, in the vast

majority of medical negligence death cases, these exceptions are

not available.

STATUTE OF LIMITATIONS
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▪ Discovery rule exception tolls the statute of limitations until the

plaintiff knows she has suffered an injury and its cause (related to

the medical treatment). In some states like Pennsylvania, this

extension is not available in wrongful death cases.

STATUTE OF LIMITATIONS
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▪ With the concealment exception the defendant health care provider

is estopped from invoking the statute of limitations where its action,

either through fraud or even unintentional concealment, causes the

plaintiff to relax her vigilance or denials from her right to injury into

the facts of the matter

STATUTE OF LIMITATIONS
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▪ In addition to the statue of limitations, a number of states,

including New Jersey have notice requirements for defendant health

care providers affiliated with the state.

STATUTE OF LIMITATIONS
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▪ In New Jersey, resident physicians and a number of attending

physicians treating patients at “university hospitals” are affiliated

with the state and timely notice has to be given to the state to allow

any claims against those physicians to proceed.

STATUTE OF LIMITATIONS
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▪ In some states like Pennsylvania in additional to the statue of

limitations, you will need to consider the effects of any statute

of repose, which will usually commence to run from the date of

the negligent medical care.

STATUTE OF LIMITATIONS
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▪ Because medical negligence cases are very expensive to prosecute

and difficult to win, the second question you should answer in

evaluating a medical malpractice case is whether there are sufficient

damages.

ASSESSING DAMAGES
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▪ Even in medical negligence cases resulting in a patient’s death, you

must determine if there are significant enough damages to justify

bringing suit.

ASSESSING DAMAGES
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▪ There are a number of  factors that impact damages:

1. The decedent’s age at time of injury or death

2. Are there economic losses?
▪ Wage Loss

▪ Loss of services to family members

ASSESSING DAMAGES
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▪ In Pennsylvania like most states there are two types of  claims that 

may be brought when a negligent medical case causes the death of  

a person:

- Survival Claim 

- Wrongful Death Claim

ASSESSING DAMAGES
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▪ The beneficiaries of the two claims can be sometimes different.

More importantly, you must represent the person who is entitled to

bring the claim. This will vary from state to state. Further, before

a wrongful death claim can be filed, you will usually need to raise the

estate.

ASSESSING DAMAGES
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▪ Another important issue in evaluating damages is whether there are

any wrongful death beneficiaries. In Pennsylvania siblings are not

included in those family members who may recover wrongful death

damages where as in New Jersey they are.

ASSESSING DAMAGES
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▪ Another issue is that even if the client is a designated

beneficiary, was the decedent providing recoverable services?

This issue comes up frequently with adult children of the

decedent.

ASSESSING DAMAGES
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▪ In most medical negligence wrongful death cases, a significant item

of damages is the decedent’s pain and suffering. However, it must

be conscious pain and suffering.

ASSESSING DAMAGES
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▪ If there is an issue as to whether the decedent has experienced

conscious pain and suffering, consider consulting medical experts

like a pathologist or neurologist.

ASSESSING DAMAGES
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▪ Also from the outset gather information to support the pain and

suffering claim by requesting such information from family members

and friends of the decedent. Also, make sure that any photographic

evidence related to the decedent is preserved.

ASSESSING DAMAGES
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▪ Failure to diagnose (cancer, sepsis, pulmonary embolus) comprises

about 40% of all malpractice claims and 59% of misdiagnosis

cases are related to cancer.

▪ Misdiagnosis/delay in diagnosing cancer are a substantial portion

of medical malpractice wrongful death cases.

NEGLIGENCE
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▪ In delay in diagnosing cancer the theory of liability is premised on

the following:

▪ Some cancers if detected at an early stage are readily treatable/survivable;

▪ A delay in diagnosis and initiation of treatment allows the cancer to grow and

spread which usually requires additional harmful treatment and worsened

prognosis;

▪ With some cancers early diagnosis confers a significant survival benefit and

thus a delay in diagnosis causes a very significant loss of chance for a cure or

survival which is the hallmark of a delay in diagnosis.

NEGLIGENCE
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NEGLIGENCE
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NEGLIGENCE
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▪ In considering whether to proceed with a cancer death case, the

above leads to the following general guidelines:

▪ The best cancer cases involve cancers, like colon and breast, which provide
the best chance for survival if detected at an early stage but have a later
stage cure rate that is poor;

▪ Stay clear of cancers which have a poor early stage prognosis – for example
small cell lung cancer cases.

NEGLIGENCE
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▪ Some cancers (like primary brain cancer and pancreatic cancer) 

have a poor prognosis even with early detection and good medical 

care;

▪ Be careful of  cancer cases where a genetic variation (triple negative 

breast cancer) causes a poor prognosis even if  diagnosed early;

▪ Be wary of  taking cases involving rare cancers

NEGLIGENCE
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▪ Many states including Pennsylvania and New Jersey mandate that

health care facilities (hospitals, rehab facilities and nursing homes)

notify in writing a patient or his/her family if an adverse event

occurs while in the facility.

NEGLIGENCE
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▪ An adverse event is typically defined as “an event that results in

unintended harm to the patient by an act of commission or

omission rather than by the underlying disease or condition of the

patient.”

NEGLIGENCE
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▪ Always ask if the decedent or her family has received an adverse

event letter. This signifies that the health care facility has

acknowledged that the decedent has been injured due to medical

care.

NEGLIGENCE
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February 3, 2016

Dear Mr. C,

We at ____________ Medical Center commit to provide quality 
medical care to our patients and the communities we serve. As you 
know, during your original surgery you experienced bleeding 
complications that required additional surgery.

The staff of __________ Medical Center commits to respect the 
rights of patients and their families to be informed about the 
occurrence of such events. Our Patient Safety Committee is 
conducting a review of the circumstances surrounding your care, in 
keeping with our commitment to quality and safe health care. Our 
goal is to continually evaluate our processes of care to improve the 
quality of service to our community.

You have my best wishes for your continued recovery. If you have 
any questions or would like an update related to our efforts, kindly 
contact me at (717)           .

Sincerely,

Chief Medical Officer
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Red Flags

▪ Consulted multiple prior attorneys;

▪ Not specific about what went wrong with the medical care;

▪ Decedent with multiple comorbidities.

NEGLIGENCE
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▪ Most states including Pennsylvania and New Jersey have adopted

increased risk of harm or lost chance causation for medical

negligence cases. However, there are variations in “relaxed”

causation standards and it is important to know the differences.

CAUSATION
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▪ For example under New Jersey’s formulation, the plaintiff can only

recover that percentage of her damages attributable to the loss of a

chance (i.e. if lost chance was 40% the plaintiff is only able to

recover 40% of the jury’s award). In Pennsylvania, there is no

reduction of the plaintiff’s recovery damages if the jury accepts

plaintiff’s expert’s opinion on causation.

CAUSATION
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▪ In the vast majority of the delay in diagnosis of cancer death cases,

in order for there to be significant change in the plaintiff’s chance of

survival, the delay in diagnosis has to exceed six (6) months.

CAUSATION

38



▪ In most delay in diagnosis cases, including cancer cases, the main

defense will be that the delay did not alter the outcome, so you will

need to carefully assess causation.

CAUSATION
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▪ The venue for a medical negligence wrongful death case is almost as

important in evaluating a case as are liability and damages. The

venue for the case should be considered as to whether to pursue a

medical negligence wrongful death case.

VENUE
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▪ In some states like Pennsylvania, the legislature has mandated the

venue (county) for filing of a medical negligence case. The ability to

file in a major metropolitan area like Philadelphia will greatly

increase plaintiff’s chance of success. Also some counties have

adopted case management systems which will allow the case to

come to trial sooner than in other venues.

VENUE
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▪ In many medical negligence wrongful death cases, there will be a

substantial medical expense lien. It is vital that the amount and type

of the lien be ascertained as early as possible.

LIENS
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▪ In most states including Pennsylvania and New Jersey, medical

expenses are not recoverable in medical negligence wrongful death

cases unless they are paid by a self-funded ERISA health plan,

Medicare or Medicaid.

LIENS
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▪ In medical negligence cases, particularly involving elderly decedents, 

a substantial medical expenses lien that has to be repaid from any 

award or settlement can make settlement problematic.

LIENS
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▪ In addition to all of the above, each case will usually have some

unique situation or fact that will be an important consideration in

your assessment of whether to undertake representation. For

example:

Decedent’s past;

Family dynamics;

Immigration status;

UNIQUE TO THE CASE
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FLORIDA WRONGFUL DEATH 

STATUTES

• Florida Statute 768.19 provides a right of action for Wrongful 

Death.

• Florida Statute 768.20 outlines the parties who may bring a 

Wrongful Death claim. Specifically, the statute requires that a 

wrongful death action must be brought by the personal 

representative of the decedent’s estate.
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FLORIDA WRONGFUL DEATH 

STATUTES: DEATH OF THE 

PLAINTIFF

• Many times, especially in medical malpractice actions, the injured party is 

living at the outset of the case, but passes during the pendency of the action. 

In these instances, the case must be momentarily suspended until the 

appropriate personal representative is added as the proper Plaintiff.

• Florida Statute 46.021, “No cause of action dies with the person. All causes of 

action survive and may be commenced, prosecuted, or defended in the name 

of the person prescribed by law.”  

• Florida Statute 768.20 provides, “When a personal injury to the decedent 

results in death, no action for the personal injury shall survive, and any such 

action pending at the time of death shall abate.” 
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FLORIDA WRONGFUL DEATH 

STATUTES: DEATH OF THE 

PLAINTIFF

• Capone v. Philip Morris USA, Inc., 116 So.3d 363 (Fla. 2013): The Florida Supreme 

Court interpreted the word “abate” found in Florida Statute 768.20 as the 

following: “[Abate] must be interpreted to cause the case to be suspended until 

the personal representative of the decedent’s estate is added as a party to the 

pending action and receives a reasonable opportunity to amend the complaint to 

state the damages sought under a wrongful death claim….” 

• Florida Rule of Civil Procedure 1.260(a)(1) provides the proper procedure for 

substituting parties. First, following the death of a Plaintiff, a suggestion of death 

should be filed proceeded by a motion for substitution of parties. The motion to 

substitute should be made within 90 days of the filing of the suggestion of death. 
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FLORIDA PRESUIT

• If the action is founded upon medical negligence, Florida requires that the 

parties first conduct a presuit investigation prior to filing the complaint. 

• FL Statute 766.106(3)(a) provides, “No suit may be filed for a period of 90 

days after notice is mailed to any prospective defendant. During the 90-day 

period, the prospective defendant or the defendant’s insurer or self-insurer 

shall conduct a review as provided in s. 766.203(3) to determine the liability 

of the defendant. Each insurer or self-insurer shall have a procedure for the 

prompt investigation, review, and evaluation of claims during the 90-day 

period.”
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FLORIDA PRESUIT

• Presuit Discovery: During the presuit period, the parties must engage in informal 

discovery. This discovery may include an unsworn statement, production of 

documents, and physical examinations. 

• Presuit Privilege: Importantly, there is a privilege for the information provided 

during this presuit discovery. FL Statute 766.203(5) states, “A statement, 

discussion, written document, report, or other work product generated by the 

presuit screening process is not discoverable or admissible in any civil action for 

any purpose by the opposing party. All participants, including, but not limited to, 

physicians, investigators, witnesses, and employees or associates of the defendant, 

are immune from civil liability arising from participation in the presuit screening 

process.”

51



FLORIDA PRESUIT

• Expert Opinion: At the outset of the presuit process, the claimant 

is required to provide a Notice of Intent to initiate medical 

negligence litigation. This NOI must include a verified medical 

expert opinion stating there are reasonable grounds for medical 

negligence. The prospective defendant must include a verified 

expert opinion that there is a lack of reasonable grounds for a 

negligent injury when, and if, the claimant denies the NOI.
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IDENTIFYING LIABLE 

PARTIES

• Medical Records: The best avenue for determining liability is a careful 

review of the medical records. This will show what happened to the 

patient, when the injury occurred, how the injury occurred, and the 

individuals involved in the care of the patient.

• As discussed previously, Florida requires a presuit investigation where the 

prospective Plaintiff must provide a Notice of Intent to initiate litigation 

prior to bringing the actual Complaint. Florida Statute 766.106 requires 

that the NOI include a list of all known medical providers for the injured 

party for the past 2 years; all medical records relied upon by the claimant’s 

expert in signing it’s probable cause affidavit; as well as an executed HIPAA 

authorization form. This means that the Plaintiff attorney must fully review 

the records prior to initiating a complaint, and this also allows the 

Defendant an ability to identify other potential liable parties.
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IDENTIFYING LIABLE 

PARTIES

• Vicarious Liability: The Plaintiff should determine whether the Defendant 

doctor was employed by a corporation, hospital, or even a medical group 

that places physicians in hospitals. Due to employment or apparent agency, 

a hospital or business may also be liable.

• Discovery: Both parties should utilize the discovery process at the outset 

of the action to determine additional liable parties. The Plaintiff should 

request a complete medical chart to identify additional specialists used by 

the Defendant or whether any other individual’s assisted in the care and 

treatment of the Plaintiff. The Defendant should likewise request the 

complete medical records. Additionally, the Defendant should use 

Interrogatories or depositions to ask the Plaintiff, or Plaintiff ’s family, 

exactly how the alleged injury occurred. This may result in identifying 

parties who are comparably at fault.
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DISCOVERY: OBTAINING 

MEDICAL RECORDS

• HIPAA Authorization Form: Perhaps the easiest route to obtaining 

medical records is to obtain a signed HIPAA authorization form from 

the patient. This signed form will provide the attorney authorization to 

acquire the records directly from the hospital or healthcare provider 

and alleviates the need to utilize a subpoena or follow individual 

state’s interstate discovery laws.

• Subpoena Within State: When obtaining records within the same state 

as the action, one may serve a subpoena upon the healthcare provider. 

Pursuant to Florida Rule of Civil Procedure 1.351, one must first file a 

Notice of Production from Non-Party and provide the other parties 

15 days to object to the production of records.
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OBTAINING MEDICAL 

RECORDS: OUT OF STATE 

SUBPOENAS

• When obtaining records from out of state providers, one must 

follow interstate discovery laws for that state.  As discovery 

will often lead a party to neighboring states, parties must 

frequently conduct discovery in a state foreign to where the 

action is pending. To ease the burdens on parties, uniform 

interstate deposition laws were created and then adopted by 

individual states. Therefore, attorneys must look to the actual 

state in which they wish to conduct discovery and understand 

that state’s specific laws for conducting out of state discovery. 

This may vary from state to state.
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OBTAINING MEDICAL 

RECORDS: OUT OF STATE 

SUBPOENAS

• The Uniform Foreign Deposition Act (UFDA): Promulgated in 

1920, the UFDA provides that a witness in a discovery state 

may be compelled to testify in a deposition if a writ or 

commission is issued from a court in the foreign state. Florida 

has enacted a version of the UFDA in Florida Statute 92.251. 

Importantly, this statute does not force other state residents 

to comply with subpoenas pursuant to Florida Statute. Instead, 

if an out of state party wishes to depose a Florida resident, 

that party may do so by having that outside state issue a writ 

or commission for conducting discovery within Florida.
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OBTAINING MEDICAL 

RECORDS: OUT OF STATE 

SUBPOENAS

• The Uniform Interstate Deposition and Discovery Act (UIDDA): In 2007, 

the UIDDA was drafted by the National Conference of Commissioners on 

Uniform Law States and recommended for enactment by individual states. 

Many states have adopted versions of the UIDDA. The UIDDA attempts to 

create easier avenues for interstate discovery than commissioners or 

letters of rogatory previously used. Instead, states using the UIDDA 

typically require attorneys to draft subpoenas for their home states and 

then provide that subpoena to the District Court Clerk in the district 

where the deposition or discovery is sought. That foreign clerk will then 

issue its own subpoena that the attorney may subsequently serve to the 

prospective deponent or entity. Ohio adopted the UIDDA on June 14, 

2016 with Ohio Code 2319.09.
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AUTHENTICATING 

MEDICAL RECORDS

• Initially, medical records are considered inadmissible hearsay evidence. 

Medical records are out of court statements offered to prove the 

matter of the truth asserted. As such, unless one can utilize a hearsay 

exception, medical records are inadmissible. Typically, counsel for both 

sides will agree and stipulate to the medical record’s admission into 

evidence as both sides frequently intend to utilize the same records. 

However, should counsel not agree to stipulate to admissibility, a 

common hearsay exception is the Business Record Exception. Each 

state will have their own Business Record Exception to hearsay. In 

Florida, this exception is found at FL Statute 90.803(a).
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AUTHENTICATING 

MEDICAL RECORDS

• Standard Business Record Exception: Typically, to properly 

use the Business Record Exception, one must demonstrate, 

through testimony, 4 things:

• The medical record was made at, or near, the time of the event

• The medical record was made by or from information transmitted 

by a person with knowledge

• The medical record was kept in the ordinary course of a regularly 

conducted business activity

• It was a regular practice of that business to make such a record
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AUTHENTICATING MEDICAL 

RECORDS: WHEN THE BUSINESS 

IS SOLD

• Usually, meeting the Business Record Certification is 

straightforward. However, when a business or hospital is 

sold, this creates an issue for how a record custodian can 

testify as to how previous records were created and 

maintained prior to the current business’ purchase of those 

records. Courts have utilized caselaw stemming from the 

mortgage crisis to assist in creating addition requirements 

for meeting the Business Record Exception. 
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AUTHENTICATING MEDICAL 

RECORDS: WHEN THE BUSINESS 

IS SOLD

• The Bank of New York v. Calloway, 157 So.3d 1064 (4th DCA 2015): The Bank of New York filed a complaint 

seeking to foreclose on a mortgage executed by the Borrower. Bank of New York called a litigation 

foreclosure specialist to testify for the Bank’s servicer, Resurgent Capital Services. The foreclosure specialist 

testified that Resurgent became the fourth servicer. The prior servicer, Bank of America, transferred the 

original loan documents along with business records chronicling the loan payment history. Bank of New 

York, via the foreclosure specialist, sought to introduce into evidence the Borrower’s payment history. As 

the foreclosure specialist never worked for Bank of America, the issue became whether she had the 

knowledge necessary to testify as to Bank of America’s record keeping process.

• Rule 1: Where a business takes custody of another business’ records and integrates them within its own 

records, the acquired records are treated as having been made by the successor business, such that both 

records constitute the successor business’ singular business record

• Rule 2: Since records crafted by a separate business lack the hallmarks of reliability inherent in a business’ 

self-generated records, proponents must demonstrate not only that the other requirements of the Business 

Record Exception are met, but also that the successor business relies upon those records and the 

circumstances indicate the records are trustworthy.
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AUTHENTICATING MEDICAL 

RECORDS: BUSINESS RECORD 

CERTIFICATION

• Instead of deposing a record custodian or having that custodian testify 

at trial, one may wish to utilize a business record certification. In 

Florida, the requirements are found in Florida Statute 90.902(11), 

which requires that a custodian, or qualified person may certify that a 

record.

• Was made at or near the time of the occurrence of the matters set forth by, 

or from information transmitted by, a person having knowledge of those 

matters;

• Was kept in the course of the regularly conducted activity; and

• Was made as a regular practice in the course of the regularly conducted 

activity, provided that falsely making such a certification or declaration would 

subject the maker to criminal penalty under the laws of the foreign or 

domestic location in which the certification or declaration was signed.
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STANDARD OF CARE

• Basic Standard of Care in Medical Negligence: Florida 

Statute 766.102(1) provides that the standard of care for a 

healthcare provider is “that level of care, skill, and treatment 

which, in light of all relevant surrounding circumstances, is 

recognized as acceptable and appropriate by reasonably 

prudent similar health care providers.”
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STANDARD OF CARE

• Standard of Care in Emergency Settings: Florida’s Good Samaritan Act, 

found at Florida Statute 768.13(2)(b)(1) provides that healthcare providers 

providing emergency services “shall not be held liable for any civil damages 

as a result of such medical care or treatment unless such damages result 

from providing, or failing to provide, medical care or treatment under 

circumstances demonstrating a reckless disregard for the 

consequences so as to affect the life or health of another.” 

• The Good Samaritan Statute then defines “reckless disregard” as those 

instances when the emergency medical provider “knew or should have 

known, at the time such services were rendered, created an unreasonable 

risk of injury so as to affect the life or health of another, and such risk was 

substantially greater than that which is necessary to make the conduct 

negligent.” 
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ESTABLISHING STANDARD 

OF CARE

• The standard of care in a medical negligence or wrongful 

death claim will be established through the testimony of an 

expert. 

• Florida Statute 766.102 (5) states that “a person may not 

give expert testimony concerning the prevailing 

professional standard of care unless the person is a health 

care provider who holds an active and valid license and 

conducts a complete review of the pertinent medical 

records and meets the following criteria” 
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SPECIALIST EXPERT

• If the health care provider against whom or on whose behalf the testimony is offered 

is a specialist, the expert witness must

• Specialize in the same specialty as the health care provider against whom or on 

whose behalf the testimony is offered; and

• Have devoted professional time during the 3 years immediately preceding the 

date of the occurrence that is the basis for the action to

• The active clinical practice of, or consulting with respect to, the same 

specialty;

• Instruction of students in an accredited health professional school or 

accredited residency or clinical research program in the same specialty; 

or

• A clinical research program that is affiliated with an accredited health 

professional school or accredited residency or clinical research program 

in the same specialty.
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GENERAL PRACTITIONER 

EXPERT

• If the health care provider against whom or on whose behalf 

the testimony is offered is a general practitioner, the expert 

witness must have devoted professional time during the 5 

years immediately preceding the date of the occurrence that is 

the basis for the action to:

• The active clinical practice or consultation as a general practitioner;

• The instruction of students in an accredited health professional school or 

accredited residency program in the general practice of medicine; or

• A clinical research program that is affiliated with an accredited medical 

school or teaching hospital and that is in the general practice of medicine.
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EXPERT WHO IS NOT A 

GENERAL PRACTITIONER OR 

SPECIALIST

• If the health care provider against whom or on whose behalf the testimony is offered is a 

health care provider other than a specialist or a general practitioner, the expert witness 

must have devoted professional time during the 3 years immediately preceding the date of 

the occurrence that is the basis for the action to:

• The active clinical practice of, or consulting with respect to, the same or similar 

health profession as the health care provider against whom or on whose behalf the 

testimony is offered;

• The instruction of students in an accredited health professional school or accredited 

residency program in the same or similar health profession in which the health care 

provider against whom or on whose behalf the testimony is offered; or

• A clinical research program that is affiliated with an accredited medical school or 

teaching hospital and that is in the same or similar health profession as the health 

care provider against whom or on whose behalf the testimony is offered.
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EXPERT WITNESS 

CERTIFICATION

• Additionally, pursuant to Florida Statute 766.102(12), if the 

expert is not licensed to practice in Florida, that expert 

must obtain a valid expert witness certification. 
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 Illinois Survival Act 
• 755 ILCS 5/27-6

 Illinois Wrongful Death Act 
• 740 ILCS 180

Standing
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Naming the right Defendants

Respondent in Discovery Statute
• 735 ILCS 5/2-402
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 Identify witnesses

Get the documents you need
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The main purpose of a discovery 

deposition is NOT discovery.
 Prove your case 

 Develop a roadmap for your adverse examination

 Anticipate, Embrace and Undermine Defenses
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Think about the rules of your case 

before the deposition

Use the witnesses to establish the 

rules

Establish the importance of following 

the rules

Standards of Care, Policies & 

Procedures, Customs & Practices
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Admissions of Standard of Care 

Violations

Admissions of Policy and Procedure 

violations

Admissions of Violations of Custom and 

Practice 
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Attorney: Margaret Battersby Black
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The Defense Argues….
• No Documentation =  No Pain

Turn that Defense AGAINST them from 

the Get-Go
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Lock in the Witness to Prevent Future 

Creativity
• You Can’t Risk Asking Questions You Don’t Know 

the Answer to at Trial

• Don’t be Satisfied with Just One Admission. 

• Don’t Quit while You’re Ahead.

• Get Admissions of Violations of the Rule as 

MANY Times as Possible
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Block Claims or Defenses by Anticipating 

them

Make it Difficult for Their Experts to 

Testify Credibly
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Admissions from Unprepared Direct Care 

Workers make it Harder for the Defense 

to Obtain an Expert

Create a Situation where the Defense 

Expert can be Confronted and 

Discredited with Employee Testimony 

that is Inconsistent with the Expert’s 

Opinions

82



Know your Goals

Know the Case 

Know the Witness

Know the Rules

Know the Damages
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Don’t Write Out Your Questions

Anticipate their Defenses
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Learn what the Witness Reviewed 

Logical Thinking

Open Mindedness
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 DO NOT: Fight/Argue with the witness 

 DO NOT: Be Afraid of any answer

 DO NOT: Pounce too soon

 DO: Create a trap for the witness they Can’t Escape

 DO: Create a Bond with the Witness
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Attorney: Margaret Battersby Black
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Attorney: Margaret Battersby Black
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Speaking Objections

Coaching 
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What’s the story?

Anchor Numbers

Using Technology

Know your elements
• Jury Instructions

• Pain & Suffering

• Disability

• Disfigurment
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• Loss of Society: The mutual benefits that each 

family member receives from the other's 

continued existence, including love, affection, 

care, attention, companionship, comfort, 

guidance, and protection. 

• Grief and Sorrow
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Contact: Michael F. Bonamarte

LEVIN & PERCONTI

325 North LaSalle, Suite 450

Chicago, Illinois 60654

312-332-2872

mfb@levinperconti.com

www.levinperconti.com
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