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What Are Alternative Work 
Arrangements?

• Any work schedule that 
deviates from the 
traditional “Monday through 
Friday, 9-to-5” workweek.

• Any arrangement where an 
employee works outside of 
the typical place of 
employment.



Types of Alternative Work 
Arrangements

• Flextime

• Compressed workweek

• Part-time schedules

• Job sharing

• Snowbird programs

• Telecommuting
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A wider lens on workplace law

Blast from the past (2019)
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A wider lens on workplace law

Since 2020

• The ability to work remotely is an expectation.

• Most employers have acquired the technology 
that allows remote “face time.”

• Most employees have learned how to use it.

• Stigma associated with working from home no 
longer exists.

• Employers who are too rigid about WFH may not 
be sued, but they’re likely to miss out on good 
candidates and experience more turnover.

• That said, there are legal issues associated with 
remote work.



A wider lens on workplace law

OVERVIEW

• Americans with Disabilities Act

• Family and Medical Leave Act

• Workers’ Compensation

• Fair Labor Standards Act
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A wider lens on workplace law

Americans with Disabilities Act
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A wider lens on workplace law

ABCs of the ADA

• Prohibits discrimination against qualified 
individuals with disabilities
• Actual disability

• History of disability

• “Regarded as” having disability

• Requires confidentiality of employees’ medical 
information

• Restricts medical inquiries that employers can 
make

• Requires reasonable accommodation in 
appropriate cases
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A wider lens on workplace law

Work-from-home arrangements

• Can be a form of reasonable accommodation

• Job sharing

• Flexible scheduling

• Telecommuting

• “Interactive process”

• Employer does not have to accommodate if

• Accommodation is not “reasonable”

• Accommodation would be undue hardship
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A wider lens on workplace law

When is telecommuting “reasonable”?

• EEOC v. Ford Motor Company (6th Cir. 2015): 

Employer does not have to allow telecommuting 

for employee with severe, unpredictable IBS

• Attendance is an “essential function” of any job

• Employer, not employee, decides which functions are 

“essential”

• Ford engaged in interactive process and tried several 

accommodations, all of which failed

• Employee held position that required significant “face 

time” but insisted on working from home four out of five 
days a week . . . indefinitely.
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A wider lens on workplace law

That was 2015, and this is now.

• Even if “face time” is required, can it be 

accomplished through videoconferencing?

• Would the outcome of EEOC v. Ford be the same 

in 2023?



A wider lens on workplace law

ADA considerations

• What is the nature of the disability?

• Do you have documentation from the employee’s 

health care provider about the disability, and 

how/whether telecommuting would resolve issues 

related to job performance?

• What is the nature of the employee’s job? Can it 

(or parts of it) be done remotely?

• If the employee works from home, will you be able 

to adequately monitor attendance, punctuality, 

productivity, and job performance?
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A wider lens on workplace law

More considerations

• Does the employee have the necessary infrastructure 

at home to get the job done?

• Fast wifi

• Ability to access sensitive information through a VPN or Citrix

• Ability to be reached quickly by phone and email

• If not, are you willing to provide it?

• Can the employee work with minimal supervision?

• Is the employee FLSA-exempt? (more on this soon!)

• Does the employee have enough personal integrity 

that you can trust the work is getting done?
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A wider lens on workplace law

If the answers to most of these questions are 

“YES,” then you should consider allowing 

telecommuting as a reasonable accommodation 

under the ADA.
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A wider lens on workplace law

And even if you think the answer will be “no,” 

always discuss options with the employee and 

document your decisionmaking process.
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A wider lens on workplace law

Family and Medical Leave Act
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A wider lens on workplace law

ABCs of the FMLA

• Requires employers of 50 or more employees to 
provide 12 weeks of unpaid leave in a 12-month 
period for

• Employee’s serious health condition

• Serious health condition of employee’s spouse, parent, or 
child

• Birth, adoption, or foster placement of child

• Military “qualifying exigency”

• Requires covered employers to provide 26 weeks of 
leave in a single 12-month period for “military 
caregiver” leave.

• Employee must have been employed for at least 12 
months (need not be consecutive months) 
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A wider lens on workplace law

FMLA and WFH

• If an employee is working from home, then that is 

time worked and should not count against the 

employee’s FMLA entitlement.

• If an employee is working from home because of 

an FMLA-qualifying situation,

• Time not worked can count against FMLA entitlement

• Time worked cannot count against FMLA entitlement

• Time off because of FMLA should be tracked 

separately from time off for other reasons.
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A wider lens on workplace law

BEWARE!

• It may be tempting to “encourage” an employee 

to work from home in lieu of taking FMLA leave. 

This could be considered a form of unlawful FMLA 

interference. (Discouraging an employee from 

taking FMLA leave to which he or she would 

otherwise be entitled.)
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A wider lens on workplace law

Workers’ Compensation
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A wider lens on workplace law

ABCs of WC

• Laws vary from state to state

• Generally, provides compensation to employees 

who suffer injuries or illnesses on the job

• Workers’ comp leave can run concurrently with 

FMLA leave

• Available on Day One of employment

• “Minimum employee” threshold is very low or 

nonexistent
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A wider lens on workplace law

Working from home and workers’ comp

• Working from home, if appropriate, may reduce 

the amount of WC benefits payable to the 

employee and therefore reduce the employer’s 

WC premiums.

• Could be a form of “light duty.”

• In some jurisdictions, an employee who refuses an 

appropriate light duty assignment may have WC 

benefits cut off.
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A wider lens on workplace law

Maintaining a safe workplace

• In a “traditional” workplace, employer can monitor 
and correct unsafe working conditions.

• If employee works from home, that can be much more 
difficult.

• However, work that can be done from home is usually 
sedentary.

• Other issues:
• Prompt reporting of “workplace” injuries

• Distinguishing between “working” and “non-working” time

• What if employee’s home is not “safe”?

• Employer may want to consider sending safety 
personnel to employee’s home when work from home 
arrangement starts, to identify and help employee to 
rectify any unsafe conditions in the home-work area.
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A wider lens on workplace law

ADA-FMLA-WC comparison

• ADA
• Disability may or may not be work-related

• Must be relatively serious and somewhat long-term

• Reasonable accommodation must be considered through interactive process

• FMLA
• Serious health condition does not have to be that “serious”

• May or may not be work-related

• Employee cannot be “encouraged,” much less forced, to work instead of taking 
leave (even if it’s a reasonable accommodation)

• WC
• Compensable injury must be work-related

• Does not have to be that serious, but usually there is a minimum period of days

• Reasonable accommodation not required but permissible

• Light duty (make-work) is usually encouraged by insurance carriers

• Employee refusal of reasonable accommodation or “make-work” light duty can 
result in termination of employee’s WC benefits  
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A wider lens on workplace law

BEWARE!

• Many states and cities have disability 

discrimination laws and family/medical leave laws 

that may have more stringent requirements than 

the ADA and the FMLA.

• Always be aware of the law in your jurisdictions.
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A wider lens on workplace law

Fair Labor Standards Act
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A wider lens on workplace law

Good news, bad news . . .

• If employee working from home is exempt, no 

worries:

• Employer must pay full salary if employee performs any 

work in the workweek (exceptions for PTO, intermittent or 

reduced schedule FMLA)

• Employee is not entitled to overtime

• If employee working from home is non-exempt, 

then watch out:

• Is employee accurately accounting for time not worked 

(break to take the dog for a walk, etc.)?

• Is employee accurately accounting for all time worked?
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A wider lens on workplace law

The slacker

• Goofs off a lot

• Not productive

• Still posts an 8-hour workday
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A wider lens on workplace law

The “dream employee” (a wage-hour nightmare)

• Loves the job and the company!

• Would do anything!

• Would never dream of 

reporting overtime!
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A wider lens on workplace law

Avoiding wage-hour issues

• Make sure expectations are clear.

• Require non-exempt employees to accurately record 

their time.

• Require exempt employees on intermittent FMLA leave 

to do the same.

• Consider setting defined work hours for non-exempt.

• Require advance approval for overtime, and discipline 

employees who don’t comply (but don’t dock their 

pay).

• Require posting of actual time worked/not worked.
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A wider lens on workplace law

Not this!

SUN. MON. TUES. WED. THURS. FRI. SAT.

0 8 8 8 8 8 0

40 hours – no problem!
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A wider lens on workplace law

Better!

SUN. MON. TUES. WED. THURS. FRI. SAT.

0 START 8:30 START 7:30 START 10 START 8:30 START 7:30 START 2

BREAK 10:10
RESUME 
10:20

BREAK 10:10 
RESUME 
10:30

BREAK 
10:30-10:45

BREAK 
12:20-1

BREAK 
Noon-1

BREAK 
Noon-1

BREAK 1-
1:30

BREAK 
12:30-1:15

BREAK 2:45-
3:30

BREAK 2:45-
3:30

BREAK 2:45-
3:30

QUIT 5:30 QUIT 7:30 QUIT 6 QUIT 5:30 QUIT 5 QUIT 4:30

0 7.42 11 6.25 8.2 8.5 2.5

YIKES! That’s 43.87 hours for the week 
– good to know!
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A wider lens on workplace law

BEWARE!

• Many states and cities have their own wage and 

hour laws, and the requirements may be more 

stringent than the FLSA requirements.

• Always be aware of the law in your jurisdictions.
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Overview
• Work-From-Home Policies

▪ Purpose of telecommuting arrangement

▪ Covid-19 and reasonable accommodation

▪ Eligibility and approval process

▪ Work hours

▪ Maintaining a suitable work space

▪ Equipment

▪ Expense reimbursement

▪ Security of confidential information

▪ Termination of telecommuting arrangement

• Management Training

• Additional Considerations



Purpose of Telecommuting 
Arrangement

• Promote increased productivity, flexibility for employees, 
and efficient use of company resources

• Telecommuting – a privilege or a right?

• It does not alter the duties, responsibilities or terms and 
conditions of employment



Eligibility and Approval Process

• Eligibility for telecommuting

▪ Nature of the work

▪ Exempt vs. non-exempt (beware!)

▪ Potential costs and savings

▪ Is the employee a good candidate?

• Application or approval process



BEWARE!

• Telecommuting is not a substitute for dependent care

…But consider FMLA and ADA reasonable 
accommodation issues when employees request a 
telecommuting arrangement



Work Hours

• Telecommuting employees must work during scheduled 
work hours

• Mandatory meal and rest periods

• Pre-approval of overtime

• Pre-approval of vacation, sick or other leave

• Accurate recording of hours worked



Work Hours

This is what you want to see!



Maintaining a Suitable Work Space

• Designated work area suitable for performing 
employee’s job duties

• Necessary infrastructure (high speed wifi, etc.)

• Right to access or inspect work space with reasonable 
notice

• Health and safety or ergonomic requirements

• Workers’ compensation considerations 

• Communicate expectations to others in the home



Equipment

• Company property vs. personal property

▪ Company should provide the equipment necessary to perform 
job duties

▪ Company equipment must be used for business purposes 
only

▪ No right to privacy with respect to company property

▪ Safeguard company property from theft, loss or damage

▪ Return of company property

▪ Company is not responsible for damage to personal or real 
property 



Equipment

The New York Times, February 9, 2021



Expense Reimbursement 

• Computer, printer, scanner, etc.

• What about cell phones?

• Internet?

• Travel to home office?



Security of Confidential Information
• Require employees to access confidential information through 

secure VPN or Citrix

• Additional safeguards to secure access to confidential 
documents and information
▪ Require employees to work in private locations

▪ Prohibit employees from printing confidential information

▪ Appropriate destruction or disposal of documents

▪ Industry specific considerations
• Attorney client privileged documents

• Intellectual property

• HIPAA



Termination of Telecommuting 
Arrangement

• Company may end telecommuting arrangement at any time for 
any business reason

• Similarly, employees may request to end telecommuting 
arrangement at any time

• Employees may lose telecommuting privileges if they fail to 
comply with company policies or the terms of their agreement

• Annual review of telecommuting arrangement



Beware!

• Many states and cities have their own wage and hour 

laws and specific requirements that may impact 

telecommuting policies

• Always be aware of the laws in your jurisdictions



Management Training

• Effective communication skills for working remotely

• Issue spotting for potential legal issues
▪ Reasonable accommodations and the interactive process

▪ Wage and hour issues

▪ Protection of confidential information and intellectual property



Additional Considerations

• Review and update job descriptions on a regular basis

• Review and update COVID-19 policies 

• Employee surveillance technology
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QUESTIONS?
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