
CLICK ON EACH FILE IN THE LEFT HAND COLUMN TO SEE INDIVIDUAL PRESENTATIONS.

If no column is present: click Bookmarks or Pages on the left side of the window. 

If no icons are present: Click View, select Navigational Panels, and chose either Bookmarks or Pages.

If you need assistance or to register for the audio portion, please call Strafford customer service at 800-926-7926 ext. 10

When the SEC Comes Knocking
Strategies for Responding to SEC Investigations and 

Minimizing Penaltiespresents

Today's panel features:
John J. Carney, Partner, Baker Hostetler, New York

Ty Cobb, Partner, Hogan & Hartson, Washington, D.C.
Richard W. Grime, Partner, O'Melveny & Myers, Washington, D.C.

Tuesday, November 10, 2009

The conference begins at:
1 pm Eastern
12 pm Central

11 am Mountain
10 am Pacific

Please refer to the dial-in/log-in instructions emailed to registrants to access the audio portion of the conference.

A Live 90-Minute Teleconference/Webinar with Interactive Q&A



© 2009 Baker & Hostetler LLP

SEC Enforcement Initiatives
The New Rules of Engagement

John J. Carney, JD, CPA 
Baker Hostetler LLP

Co-Chair Corporate Investigations Practice



2

The New Rules of Engagement
Remarks of SEC Enforcement Director Robert Khuzami 

• Fast tracked subpoenas 
• Accelerated enforcement 
• Creation of 5 specialized units
• Initiatives to flatten management structure & streamline internal 

processes 
• Incentives for individuals and whistleblowers to assist the SEC in 

investigations – Possible Civil Immunity!
• Additional trial lawyers
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The New Rules of Engagement
More Subpoenas – Faster!

• [The] Staff will no longer have to obtain advance Commission 
approval in most cases to issue subpoenas; instead, they will simply 
need approval from their senior supervisor. This means that if 
defense counsel resist the voluntary production of documents or 
witnesses, or fail to be complete and timely in responses or 
engage in dilatory tactics, there will very likely to be a 
subpoena on your desk the next morning.

• These initiatives – flattening of management and more streamlined 
process and procedure – are designed to achieve one goal – to 
move our cases more quickly and to free up time and resources to
take on new matters with greater urgency and impact.



Specialized Enforcement Units

• Asset Management Unit - will focus on Investment Advisors, 
Investment Companies, Hedge Funds and Private Equity Funds, 
and will handle issues such as disclosure, valuation, portfolio 
performance, due diligence and diversification, transactions with 
affiliates, misappropriation, and conflicts of interest. 

• Market Abuse Unit - will focus on large-scale market abuses and 
complex manipulation schemes by institutional traders, market 
professionals and others. The Unit intends to build proprietary 
technological tools and screening programs to ferret out suspicious 
trading activity by analyzing trading and other activity across 
markets such as the equities, derivatives and debt securities 
markets.
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Specialized Enforcement Units

• Structured and New Products Unit - will focus on complex 
derivatives and financial products, including CDS, CDOs and 
securitized products. 

• Foreign Corrupt Practices Act (FCPA) Unit - will focus on new 
and proactive approaches to uncovering violations of the FCPA, will 
work more closely with foreign regulators, and take a more global 
approach.
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Specialized Enforcement Units

• Municipal Securities and Public Pensions Unit - will focus on 
offering and disclosure issues, tax and arbitrage driven activity, 
unfunded and underfunded liabilities, and pay-to-play schemes in 
which money managers and advisors pay kickbacks and give other 
favors in return for the right to advise the funds.
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• No More Branch Chiefs - The branch chief line supervisory 
position is being eliminated, and branch chiefs will be redeployed to 
conduct investigations. 

• Delegation of Authority - Authority to approve routine case 
decisions such as issuing Wells notices, opening investigations or 
making settlement demands will be delegated to senior officers 
throughout the country rather than residing only with the Deputy
Director. This reverses a prior trend towards concentrating such
authority in the hands of the Deputy Director. 
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Structure and Processes
Flatten the SEC's Management Structure and Streamline

the SEC's Internal Processes



Structure and Processes

• Less Reviews - The internal action memorandum to the 
commission recommending specific enforcement actions will be 
shorter, subject to fewer reviews and require quicker turn around 
times.

• Building Time Pressure - The staff will be required to obtain the 
Director's personal approval before entering into tolling agreements, 
which allow investigators to investigate conduct more than five years 
old without being barred from prosecuting such conduct by the 
statute of limitations. 

• Director Khuzami indicated that tolling agreements will be the 
exception rather than the rule, signaling a strong mandate to the 
staff to conclude investigations well before the running of the statute 
of limitations. 
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Civil and Criminal Immunity?

• “I consider it critical that we increase our incentives to individuals to 
cooperate in SEC investigations.”

• To this end, they are working on four initiatives. 

– the Division is now seeking to create . . .a public policy statement that will set 
forth standards to evaluate cooperation by individuals in enforcement actions. 

– the Division is seeking an expedited process by which the Division Director is 
delegated the authority to submit immunity requests to the Department of 
Justice. 

– the Division is exploring ways to provide witnesses in the appropriate cases with 
oral assurance early on in a case that we do not intend to file charges against 
them. 

– the Division will be prepared to recommend to the Commission that the SEC 
enter into Deferred Prosecution Agreements, in which we agree in the 
appropriate case to forego an enforcement action against an individual or entity 
subject to certain terms, including full cooperation, a waiver of statutes of 
limitations, and compliance with certain undertakings.
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The New Rules of Engagement
Paid Whistleblowers?

• Improve management of tips and complaints: The SEC will 
centralize the process for receiving, processing, and acting upon 
tips, complaints and referrals so they can be handled consistently 
and appropriately, including through examinations or enforcement
investigations. This effort will also enhance the SEC’s data on tips, 
complaints, and referrals, to help the agency spot trends and 
patterns about potential issues or violations that deserve further 
Commission action. 

• Establish a whistleblower program: The SEC will encourage 
individuals and entities to identify potential parties to violations. The 
agency also will seek legislation from Congress to compensate 
whistleblowers who send the SEC productive tips, as is currently the 
case only with insider trading matters.



Strategic Choices

• Office of Market Intelligence. Director Khuzami announced the 
creation of an Office of Market Intelligence which will be responsible 
for the collection, analysis, risk-weighting, triage, referral and 
monitoring of hundreds of thousands of tips, complaints and 
referrals that the SEC receives each year.

• Khuzami informed Congress in his testimony that the division 
needed to "be as strategic as possible" in using "resources as 
efficiently as possible and in a manner that achieves the greatest 
impact." This means a focus on cases involving the greatest and 
most immediate harm and on cases that send an outsized message 
of deterrence, and not investigating cases or individuals past the 
point of diminishing returns. 
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Document Production

Initial Considerations
• Immediately contact SEC

• Issue document preservation notice 
– Suspend routine destruction of documents 

– Act quickly to preserve all potentially responsive documents

– Penalties for obstruction
• Sarbanes-Oxley Act § 802, 18 U.S.C. § 1519 (prescribing a fine up to 

$10M or 20 years imprisonment, or both)

• Sarbanes-Oxley Act § 1102, 18 U.S.C. § 1512(c) (permitting prosecution 
of any person who destroys documents, even before the issuance of a 
government subpoena)
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Document Production

Additional Considerations
• Consider whether to conduct internal investigation

– Will internal investigation impact timing or scope of SEC investigation?

– Who should conduct internal investigation? 

• Consider whether to disclose
– Legal requirements, if any

– Business or strategic considerations

– Continue to re-evaluate disclosure obligations throughout course of 
investigation

• Determine whether DOJ has initiated parallel criminal 
investigation
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Document Production

Document Collection
• Identify directors, officers and employees with relevant 

information

• Conduct document collection interviews

• Collect electronic data and hard copy documents
– E-data may include hard drives, network backup tapes, external 

storage devices, blackberries, personal computers, telephonic 
recordings, etc.

– Often requires engagement of a third party e-discovery vendor

• Document all collection efforts, including custodians and 
locations searched
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Document Production

Mechanics of Production
• Review for responsiveness and privilege

– Negotiate search terms

– Apply privilege screens

• Evaluate privacy concerns
– Federal statutes  

– E.U. privacy concerns

• Conduct rolling production

• Seek protections afforded by Freedom of Information Act
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Attorney-Client Privilege and 
Work Product Doctrine

Protecting privileges
• Withhold all documents subject to an applicable 

privilege and submit log of all such documents 

• Seek “non-waiver” agreement with SEC

• Ensure agreements with retained experts and 
consultants protect privileges 

• Privileges generally apply to communications and 
information gathered during internal investigations, as 
well as any written report prepared by outside counsel
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Attorney-Client Privilege and 
Work Product Doctrine

Inadvertent disclosure 
• Governed by new Rule 502 of the Federal Rules of Evidence: 

– Disclosure to a federal agency does not operate as a waiver if the producing 
party “took reasonable steps to prevent” disclosure and “promptly took 
reasonable steps to rectify” the inadvertent disclosure.  SEC Enforcement 
Manual § 4.2 (quoting FRE 502)

• Determination of whether to return materials will be made by staff 
in consultation with Assistant Director and/or the Ethics Liaison

Voluntary waiver
• “The staff should not ask a party to waive the attorney-client or 

work product privileges and is directed not to do so.” SEC 
Enforcement Manual § 4.3
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Negotiating Scope and Production 
Time Period

Narrowing the request for documents
• Seek agreement to narrow date range, geographic locations, business units, 

number of employees, and other appropriate categories

• Review Formal Order of Investigation to better understand scope of inquiry

Extending the time to comply
• The staff will typically negotiate time for responding to a subpoena upon a 

showing of good cause

• Consider proposing a rolling production or negotiating a deadline for 
responding after the conclusion of an internal investigation

• Remain in constant communication with the staff

Document all agreements 
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Costs

• Fees frequently include those for attorneys, forensic 
accountants, consultants, and other experts

• Costs frequently include those for e-discovery 
vendors, copy vendors, and other third party vendors

• Address D&O coverage issues early in investigation
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Subpoena for Testimony

• Representation
– Determine whether company counsel will represent witness

– Address conflicts of interest arising from dual representation

• Negotiate topics and scope of examination with staff

• Witness preparation
– Explain testimony process

– Determine witness’s scope of knowledge and review relevant 
documents

– Advise witness how to testify effectively

• Representing witnesses during testimony
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Subpoena for Testimony

• Form 1662

• Privileges
– Fifth Amendment privilege

– Attorney-client privilege and work product doctrine

• Request copy of testimony
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LITIGATION ALERT 
 

FCPA: 2008 in Review  

This update discusses the following trends that emerged from the most important civil and criminal 

Foreign Corrupt Practices Act (FCPA)1 prosecutions during 2008: 

• The Largest Penalty in FCPA History: $1.6 Billion Dollars 

• 2008 Iraqi Oil-for-Food Program Prosecutions  

• Cooperation Pays 

• Recidivism Does Not Pay 

• Increased Focus on Prosecutions of Individuals 

• Use of Civil Litigation by Private Parties 

An understanding of these trends and their implications on American businesses with foreign 

operations is becoming increasingly critical as the Department of Justice (DOJ) and Securities and 

Exchange Commission (SEC) have ramped up their investigations of FCPA issues. In 2003 the 

DOJ and SEC combined initiated just two FCPA cases. In 2008, they filed at least 33 such cases.  

While this number was down from 2007, this decrease was primarily attributable to the winding 

down of the Oil-for-Food Program prosecutions. 

These trends, combined with a stated interest by the DOJ and SEC in vigorously prosecuting FCPA 

violations, suggest that companies doing business outside the United States can expect to be 

faced with rigorous enforcement in the year ahead.  

The Largest FCPA Penalty: Global Settlement of $1.6 Billion Dollars by Siemens 

Although FCPA penalties have been climbing in recent years, a new record was set in 2008. On 

December 15, Siemens Aktiengesellschaft (Siemens AG), a German corporation, and several of its 

subsidiaries, entered into agreements with various prosecutors and regulators that subjected the 

company to the largest monetary penalty in FCPA history:   

• The parent corporation, Siemens AG, pleaded guilty to a two-count information charging 

it with violating the FCPA’s internal controls and books and records provisions.   

• Siemens Argentina pleaded guilty to conspiracy to violate the books and records 

provisions of the FCPA. 

                                                 
1 15 U.S.C. §§78dd-1 et seq.  

Hogan & Hartson LLP
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• Siemens Bangladesh Limited and Siemens Venezuela each pleaded guilty to conspiracy 

to violate the anti-bribery and books and records provisions of the FCPA.   

As part of the plea agreements, Siemens AG and three subsidiaries in Argentina, Bangladesh, and 

Venezuela agreed to pay a combined total criminal fine of $450 million. Siemens AG also reached 

a settlement with the SEC for the same underlying conduct and has agreed to pay $350 million 

dollars in disgorgement of profits relating to those violations. Moreover, Siemens AG agreed to a 

disposition resolving an ongoing investigation by the Munich Public Prosecutor’s Office of Siemens 

AG’s operating groups and its Telecommunications group. The charges were based on corporate 

failure to supervise its officers and employees and for making corrupt payments to foreign officials 

for the charges against its operating groups. Siemens AG agreed to pay German authorities 

approximately $800 million in fines and disgorgement of profits. 

According to court documents, beginning in the mid-1990s, Siemens AG made payments totaling 

approximately $1.36 billion through various mechanisms for a variety of purposes. About $805 

million of this amount was admittedly used to make corrupt payments to foreign officials through 

such payment mechanisms as cash desks and slush funds, as detailed below:   

The charging and plea documents indicate that from 2000 to 2002, four Siemens AG subsidiaries 

were awarded 42 contracts with the Iraqi Ministries of Electricity and Oil under the United Nations 

Oil-for-Food Program for a combined value of more than $80 million dollars. To obtain these 

contracts, Siemens France, Siemens Turkey, Osram Middle East, and GTT paid a total of at least 

$1,736,076 in kickbacks to the Iraqi government. The four subsidiaries inflated the price of the 

contracts by approximately 10 percent before submitting them to the U.N. for approval. And then 

improperly characterized payments to purported business consultants in order to funnel kickbacks 

to the Iraqi government as “commissions” to the business consultants.   

Similarly, starting around September 1998 and continuing until 2007, Siemens Argentina made 

approximately $31,263,000 in payments to various Argentine officials, both directly and indirectly, in 

exchange for favorable business treatment in connection with a one billion dollar national identity 

card project. Siemens Argentina improperly characterized those corrupt payments in its books and 

records as legitimate payments for “consulting fees” or “legal fees.”’   

Siemens Venezuela admitted that during 2001 through 2007, it made corrupt payments of at least 

$18,782,965 to various Venezuelan officials, indirectly through purported business consultants, in 

exchange for favorable business treatment in connection with two major metropolitan mass transit 

projects called Metro Valencia and Metro Maracaibo. Some of those payments were made using 

U.S. bank accounts controlled by the purported business consultants.   

Also, Siemens Bangladesh admitted that during the same time period, it caused corrupt payments 

of at least $5,319,839 to be made through purported business consultants to various Bangladeshi 

officials in exchange for favorable treatment during the bidding process on a mobile telephone 

project.  At least one payment to each of these purported consultants was paid from a U.S. bank 

account. 
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Under the terms of the plea agreement, Siemens AG agreed to retain an independent compliance 

monitor for a four-year period to oversee the continued implementation and maintenance of a 

robust compliance program and to make reports to the company and the DOJ. Siemens AG also 

agreed to continue fully cooperating with the ongoing investigations of corrupt payments by 

company employees and agents. 

The size of the penalty in Siemens was staggering, but in fact represented a penalty at the lower 

end of the range when compared to the amount of business generated from the illegal payments.  

As seen in the discussion of the Oil-for-Food program below, combined penalties in these cases 

often exceeded the total value of the contracts gained from the alleged illegal conduct. 

The reason that the total penalty paid by Siemens was at the low end of the scale is that it 

cooperated with DOJ. As the U.S. Attorney for the District of Columbia stated, “To its credit, 

Siemens has taken extraordinary steps to reveal its long-standing, systemic criminal conduct and it 

has fundamentally restructured its operations to make them transparent and honest going forward.”  

The resolution of the U.S. criminal investigation of Siemens AG and its subsidiaries reflects, in 

large part, the actions of Siemens AG and its audit committee in disclosing potential FCPA 

violations to the DOJ. 

In addition, the Siemens case is significant not only for the size of the penalty but because of the 

multi-jurisdictional nature of the prosecution.  While concern with foreign bribery was once primarily 

a U.S. concern, increasingly foreign regulators and prosecutors have been stepping up their efforts 

in this area.  In addition to Germany, both UK and Japanese prosecutors have been active in anti-

corruption cases. 

DOJ and SEC Continue to Target The Iraqi Oil-for-Food Program 

In 2008, the DOJ and SEC continued their targeted enforcement related to the Iraqi Oil-for-Food 

Program. The program was established by the United Nations to permit the prior Iraqi regime to sell 

its oil for humanitarian purposes, despite the imposition of international sanctions on the country.  

The program mandated that the proceeds of oil sales be deposited in a U.N. bank account and be 

used by the Iraqi government only to purchase humanitarian goods and services approved by the 

United Nations, such as food and medicine. However, in 2000, the Iraqi government began 

requiring companies wishing to sell humanitarian goods to pay a kickback, often characterized as 

an “after sales services fee” (ASSF) to the government in order to be granted a contract. The 

amount of that fee was usually 10 percent of the contract price. In 2005, the U.N. Independent 

Inquiry Committee into the United Nations Oil-for-Food Program reported that thousands of 

companies worldwide had paid almost $2 billion dollars in illicit payments to the Iraqi government in 

exchange for oil and humanitarian contracts under the program. The SEC and DOJ began 

aggressively prosecuting companies caught up in this scandal starting in 2007 and continued doing 

so during 2008. 

On February 21, Flowserve Corporation agreed to pay approximately $10.5 million dollars in 

criminal and civil penalties as part of it settlement with the DOJ and SEC for paying kickbacks to 

the Iraqi government in order to obtain contracts for the sale of water pumps and spare parts for 

use in Iraqi oil refineries. Flowserve entered into a deferred prosecution agreement (DPA) with the 
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DOJ and agreed to pay $4 million in criminal penalties. The decision to allow Flowserve to enter 

into a DPA was, according to the DOJ, made in recognition of Flowserve’s thorough review of 

alleged improper payments and the company’s implementation of enhanced compliance policies 

and procedures. Flowserve also reached a settlement with the SEC under which it agreed to pay 

$3 million in civil penalties and approximately $3.5 million in disgorgement of profits.   

On March 20, AB Volvo also came to terms with the DOJ and SEC as to the ongoing investigation 

of the U.N. Oil-for-Food Program. The criminal information charged AB Volvo’s subsidiaries, 

Renault Trucks and Volvo Construction Equipment AB, with conspiracy to commit wire fraud and 

with violating the books and records provisions of the FCPA. According to the information, 

employees and agents of Renault Trucks paid about $5 million in kickbacks to the Iraqi government 

in exchange for contracts for the sale of trucks. And Volvo Construction Equipment AB and its 

distributors were awarded a total of approximately $13.8 million in contracts in exchange for paying 

the Iraqi government $1.3 million in kickbacks. AB Volvo acknowledged that its subsidiaries inflated 

the price of the contracts by 10 percent before submitting them to the U.N. for approval and 

concealed from the U.N. the fact that the contract prices contained a kickback to the Iraqi 

government.  AB Volvo agreed to pay $7 million in criminal penalties, $4 million in civil penalties, 

and about $8.6 million in disgorgement of all profits including pre-judgment interest, in order to 

settle these allegations. 

On December 22, the SEC filed charges against Fiat S.p.A. and its majority-owned subsidiary 
CNH Global N.V. for violations of the books and records and internal controls provisions of the 

FCPA.  The complaint alleges that from 2000 through 2003, certain Fiat and CNH Global 

subsidiaries made approximately $4.3 million in kickback payments in exchange for their sales of 

humanitarian goods to Iraq under the United Nations Oil-for-Food Program.   

According to the SEC’s complaint, Fiat's subsidiary, IVECO, used its Egypt office to enter into four 

direct contracts for the sales of commercial vehicles and parts with Iraqi ministries in which $1.8 

million in kickbacks were made to the government. IVECO Egypt increased its agent's commissions 

from five percent to between fifteen and twenty percent of the total U.N. contract price and then 

used the agent to funnel the excess money to Iraq as kickbacks. IVECO then recorded the ASSFs 

as legitimate commissions on the company's books and records. Beginning in November 2000, 

IVECO changed its method of securing program contracts by making their agent the company’s 

distributor. As a distributor, the agent purchased equipment directly from IVECO for its own 

account, and then sold IVECO trucks and parts to Iraq under its own inflated contracts to the U.N.  

This resulted in another $1.364 million in ASSFs paid to the Iraqi government on twelve additional 

contracts.   

Similarly, between December 2000 and May 2001, CNH Global’s subsidiaries, Case France and 

New Holland, engaged in several direct and indirect transactions with Iraqi ministries in connection 

with the sale of $1.2 million of construction equipment and of tractors. Case France and New 

Holland secretly inflated the U.N. contracts by 10 percent and then either inflated their commission 

payments to the agent or distributors, who then forwarded the excess funds to Iraq as kickbacks.  

Neither Case France nor New Holland recorded the kickbacks on its books and records. 
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Fiat and CNH Global, without admitting or denying the allegations in the complaint, consented to 

the entry of a final judgment permanently enjoining Fiat and CNH Global from future violations of 

the Securities Exchange Act of 1934 and ordering Fiat to disgorge $5.3 million in profits plus $1.9 

million in pre-judgment interest and to pay a civil penalty of $3.6 million. Fiat will also pay a $7 

million penalty pursuant to a deferred prosecution agreement with the DOJ. The SEC considered 

the remedial acts promptly undertaken by Fiat and CNH Global and the cooperation the companies 

afforded the Commission staff in its investigation when determining the penalties to be imposed.   

Cooperation is the Name of the Game 

As did Siemens, some corporations have reaped substantial advantage in cooperating with the 

government at the earliest stages of their investigations, often resulting in much more favorable 

settlements than comparable cases. 

Westinghouse Air Brake Technologies Corp. 

On February 14, the DOJ entered into a non-prosecution agreement with Westinghouse Air Brake 

Technologies Corporation regarding improper payments the company’s Indian subsidiary, a 

manufacturer of railroad brake components, allegedly made to government officials in India in 

violation of the FCPA.  

The agreement requires that Westinghouse pay a $300,000 penalty, implement rigorous internal 

controls, and cooperate fully with the DOJ as part of its ongoing investigation of company 

employees and agents who allegedly made various payments to officials of the Indian Railway 

Board (IRB), a government agency. The DOJ claims that these payments were made in order to 

assist the company in obtaining business with the IRB and issuance of product delivery certificates, 

scheduling pre-shipping product inspections, and curbing excessive tax audits by the government.  

Importantly, the government did not allege that all the payments were designed to capture 

business, but rather a significant portion were designed to expedite on-going compliance and 

regulatory burdens. Many of these payments were under a hundred dollars. In the past, many of 

these payments would have been seen as falling under the FCPA’s exception for “facilitation” or 

“grease” payments. Although it is unclear if this part of the case would have been pursued on its 

own, it may be an indication that the “facilitation” exception is likely to be applied very narrowly by 

prosecutors. 

The agreement acknowledges Westinghouse’s voluntary disclosure and thorough internal 

investigation of the company’s conduct. As a result of Westinghouse’s full cooperation and the 

remedial efforts it undertook, the DOJ agreed not to prosecute the company or its subsidiary, 

Pioneer, as long as it satisfies the obligations under the agreement for a period of three years.   

In a related settlement with the SEC, Westinghouse consented to the filing of a complaint and 

agreed to pay approximately $288,000 in disgorgement of profits and approximately $89,000 in civil 

penalties to the SEC in connection with business obtained by Pioneer in exchange for unlawful 

payments to officials of the IRB. 
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Willbros Group, Inc. and Willbros International, Inc. 

On May 14, Willbros Group, Inc. and its subsidiary, Willbros International Inc., entered in a deferred 

prosecution agreement with the DOJ and settlement with the SEC to settle charges that it made 

illegal. 

The criminal information filed with the DPA alleges that from late 2003 through March 2005, 

Willbros employees agreed to make corrupt payments totaling more than $6.3 million to Nigerian 

government officials to assist in securing a contract for work on a major engineering, procurement 

and construction gas pipeline project, known as the Eastern Gas Gathering System (EGGS). The 

contract was valued at $387 million.  In exchange for the EGGS contract, the employees authorized 

payments to several high level officials, including officials in the Nigerian National Petroleum 

Corporation and its subsidiary, a senior official in the executive branch of the Nigerian federal 

government, and officials of a multinational oil company serving as the operator of the EGGS. The 

information further alleges that certain Willbros employees based in South America agreed to make 

approximately $300,000 in payments to Ecuadorian government officials of the state-owned oil 

company, PetroEcuador and its subsidiary, to assist in obtaining the Santo Domingo project.  That 

project involved the rehabilitation of about 16 kilometers of pipeline in Ecuador. 

The DOJ agreed to defer prosecution of Willbros for three years, “in recognition of Willbros’ 

thorough review of the improper payments, the companies’ exemplary cooperation, the companies’ 

implementation of enhanced compliance policies and procedures and the companies’ engagement 

of an independent corporate monitor.” As part of the deferred prosecution agreement with the DOJ, 

Willbros has agreed to pay a $22 million criminal penalty. Similarly, in its settlement with the SEC, 

the company has agreed to pay $10.3 million in disgorgement of all profits and pre-judgment 

interest. In total, Willbros will pay more than $32 million in criminal and civil penalties.   

On December 19, about 7 months after the execution of the DPA, the DOJ charged James K. 

Tillery, a former Willbros executive and Paul G. Novak, a former Willbros consultant with conspiring 

to make more than $6 million in corrupt payments to the Nigerian and Ecuadorian officials as part 

of the above mentioned scheme, in violation of the FCPA.   

AGA Medical Corporation  

On June 3, the DOJ entered into a deferred prosecution agreement with AGA Medical Corporation 

(AGA), a privately-held medical device manufacturer that specializes in the manufacture of 

products designed for the minimally invasive treatment of congenital heart defects.   

According to the criminal information filed on the same day, a high ranking officer of AGA and other 

employees agreed to make corrupt payments to doctors in China between 1997 and 2005 in 

exchange for the Chinese doctors’ assistance in directing government-owned hospitals to purchase 

AAG products rather than those of the company’s competitors. The information also alleges that 

from 2000 through 2002, AGA and one of its high-ranking officers, sought to obtain patents on 

several AGA products from the People’s Republic of China State Intellectual Property Office by 
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making improper payments through a local Chinese distributor to Chinese officials employed by the 

patent office.   

As part of the DPA, AGA has agreed to pay a $2 million criminal penalty and if the company abides 

by the terms of the agreement, the DOJ will dismiss the criminal information after three years.  The 

offer of a DPA and the relatively minimal criminal penalty was in recognition of AGA’s voluntary 

disclosure and thorough review of the improper payments, its cooperation with the DOJ’s 

investigation, its implementation of enhanced compliance policies and procedures, and its 

engagement of an independent corporate monitor. 

Faro Technologies Inc. 

On June 5 Faro Technologies, Inc., a computer device and software firm, agreed to pay $1.1 

million in criminal penalties to the DOJ and $1.85 million in disgorgement and pre-judgment interest 

to the SEC in connection with alleged corrupt payments to Chinese government officials in violation 

of the FCPA. As with AGA, the DOJ offered Faro a non-prosecution agreement in recognition of 

Faro’s internal investigation, disclosure, cooperation, implementation of enhanced compliance 

policies and procedures, and hiring of an independent corporate monitor.   

The non-prosecution agreement states that on several occasions in 2004 and 2005, a Faro 

employee authorized other Faro employees to make corrupt payments to employees of state-

owned or controlled entities in China to secure business and contracts worth approximately $4.9 

million. The agreement also claims that certain Faro employees decided in 2005 to route illicit 

payments to Chinese government officials through a shell company. It accomplished this by 

entering into bogus service contracts with an intermediary, and then using the intermediary to pay 

bribes on behalf of Faro. Faro also falsely recorded at least $238,000 in improper payments in its 

books, inaccurately described the bribe payments as referral fees, and failed to devise and 

maintain a system of internal controls to ensure compliance with the FCPA. If Faro abides by the 

terms of the agreement for a two year period, the DOJ will not prosecute the company for the 

conduct admitted in the agreement’s statement of facts.  

Con-way, Inc. 

On August 27, the SEC settled a civil action against Con-way Inc. (Con-way), a San Mateo, 

California international freight transportation company. Con-way was charged with violating the 

books and records and internal controls provisions of the FCPA.  According to the SEC complaint, 

Emery Transnational, a Philippines-based firm controlled by Con-way made approximately 

$417,000 in improper payments to numerous foreign government officials between 2000 and 2003.  

Without admitting or denying the allegations, Con-way agreed to pay a $300,000 civil penalty.  

Corporate Recidivism:  The Aibel Group Ltd., Déjà vu all over again 

Towards the end of the year, on November 21, Aibel Group Ltd. (Aibel), a United Kingdom 

corporation, pleaded guilty to a two-count information charging the company with conspiring to 

violate the FCPA and with violating the FCPA. During the plea hearing, Aibel also admitted that it 

was not in compliance with a deferred prosecution agreement it had entered into with the DOJ in 
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February 2007 regarding the same underlying conduct.  As part of the plea agreement, Aibel has 

agreed to pay a $4,2 million criminal fine. 

According to the plea agreement, in February 2001, Aibel began providing engineering and 

procurement services and construction equipment to Nigeria's first deepwater oil drilling operation, 

known as the Bonga Project.  Aibel admitted that from 2002 to 2005 it made at least 378 corrupt 

payments totaling approximately $2.1 million to Nigerian customs officials to induce them to give 

the defendants preferential treatment during the customs process. The payments were paid 

through an international freight forwarding and customs clearance company to the Nigerian 

officials, and were coordinated largely through an affiliated company’s offices in Houston. 

This is the third time since July 2004 that entities affiliated with Aibel Group have been implicated in 

violations of the FCPA. On July 6, 2004, Vetco Gray UK Ltd. and an affiliated company pleaded 

guilty to violating the anti-bribery provisions of the FCPA in connection with the payment of more 

than $1 million dollars in bribes to officials of the National Petroleum Investment Management 

Services (NAPIMS), a Nigerian government agency that evaluates and approves potential bidders 

for contract work on oil exploration projects. Then, in February 2007, Vetco Gray Controls Inc., 

Vetco Gray Controls Ltd., and Vetco Gray UK Ltd. (collectively referred to as the Vetco Gray 

entities), wholly owned subsidiaries of Vetco International Ltd., pleaded guilty to violating the anti-

bribery provisions of the FCPA. As part of the February 2007 plea, the Vetco Gray entities agreed 

to pay a combined $26 million criminal fine. At the same time Aibel, another wholly owned 

subsidiary of Vetco International Ltd., entered into the 2004 deferred prosecution agreement with 

which it admitted during the hearing that it was not in compliance.  

In addition to the $4.2 million criminal fine, Aibel has been ordered to serve a two year term of 

organizational probation that requires, among other things, that it submit periodic reports regarding 

its progress in implementing anti-bribery compliance measures. 

Increased Arrests, Indictments, and Prosecutions of Individuals 

Both the DOJ and SEC have, in addition to going after corporate actors, made clear in 2008 that 

they will aggressively seek out individual wrongdoers for prosecution and punishment. Indeed last 

year saw a far greater proportion of FCPA cases brought against individuals than in the past. 

Ramendra Basu - Former World Bank Employee 

On April 22, a former World Bank employee by the name of Ramendra Basu was sentenced to 15 

months in prison for conspiring to steer World Bank contracts to consultants in exchange for 

kickbacks and for assisting a contractor in bribing a foreign official in violation of the FCPA.  Basu is 

a national of India and a permanent legal U.S. resident alien and was a World Bank Trust Funds 

Manager during the relevant time period. He pleaded guilty to the charges against him on 

December 17, 2002, in the U.S. District Court for the District of Columbia. Basu admitted that 

between 1997 and 2000, he conspired with a Swedish consultant and others to secure World Bank 

contracts for businesses in Ethiopia and Kenya in exchange for about $127,000. Basu also 

admitted assisting the Swedish consultants in bribing an official of the Kenyan government by 

arranging to wire transfer $50,000 to an account outside the U.S. for the benefit of the official. In 
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addition to the 15 month prison sentence, Judge Richard Roberts sentenced Basu to two years 

supervised release and 50 hours of community service.    

Martin Self – Former President of Pacific Consolidated Industries  

On May 2, Martin Eric Self pleaded guilty to a two-count criminal information charging him with 

violating the FCPA by making an illicit payment of more than $70,000 to bribe an official of the U.K. 

Ministry of Defense (UK-MOD) in order to obtain lucrative equipment contracts with the U.K. Royal 

Air Force. Self was a partial owner and President of Pacific Consolidated Industries (PCI) at the 

time the crimes were committed. PCI, a private company headquartered in Santa Ana, California, 

manufactured air separation units and other equipment for national and foreign defense 

departments. According to the plea agreement, Martin Self and another officer of the company, 

entered into a “marketing agreement” with a person understood to be a relative of the UK-MOD 

official. Self acknowledged that these payments were being made in order to benefit the UK-MOD 

official in exchange for obtaining contracts for the sale of air separation units. Self also admitted to 

initiating several of the improper wire transfers to the relative. 

Former Assistant Attorney General Alice Fisher was quoted saying, “using an intermediary to make 

bribe payments will not insulate individuals from prosecutions.”  A second individual, Leo Wintson 

Smith, was indicted in April 2007 and is awaiting trial. 

Roger Michael Young and Steven J. Ott and Yaw Osei Amoako - Former ITXC Corporation 

Executives 

On September 2, two former officials of ITXC Corporation, Roger Young and Steven Oh were 

sentenced to five year terms of probation, with a period of home confinement, for their roles in 

paying approximately $267,000 in the form of illegal commissions to employees of foreign state-

owned telecommunications carriers in various African countries so that those employees would use 

their influence to assist ITXC in obtaining contracts with foreign carriers. ITXC was a publicly traded 

company that provided telecommunication services, primarily Voice Over Internet Protocol (VOIP) 

services, to carriers across the globe.  Young and Ott pleaded guilty on July 25, 2007, to conspiring 

to violate the anti-bribery provisions of the FCPA and the Travel Act.  Both Young and Ott received 

reduced sentences because of their cooperation with the ongoing investigation. A third defendant in 

the case, Yaw Osei Amoako, a former Regional Manager of ITXC Corporation, pleaded guilty on 

September 6, 2006, and was sentenced on August 1, 2007, to 18 months in prison, a $7,500 fine 

and two years of supervised release.   

Albert “Jack” Stanley – Former Kellogg, Brown & Root, Inc. Executive 

Nigeria remains a hot spot for FCPA actions. On September 3, Albert “Jack” Stanley, a former 

officer and director of Kellogg, Brown & Root, Inc. (KBR), a global engineering and construction 

company, pleaded guilty to conspiring to violate the FCPA and to conspiring to commit mail and 

wire fraud as part of a decade long scheme to bribe Nigerian government officials in exchange for 

business. 
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KBR was part of a four-company joint venture that was awarded four engineering, procurement and 

construction (EPC) contracts by Nigeria LNG Ltd. (NLNG) between 1995 and 2004 to build 

liquefied natural gas (LNG) facilities on Bonny Island, Nigeria. The government-owned Nigerian 

National Petroleum Corporation was the largest shareholder of NLNG, owning 49 percent of the 

company.  The contracts were valued at more than $6 billion.  Stanley admitted authorizing the joint 

venture to hire two agents, Consulting Company A and Consulting Company B, to pay bribes to a 

range of Nigerian government officials in exchange for the EPC contracts. Stanley also admitted 

that he and others met with three officials in the executive branch of the Nigerian government to 

ask them to designate a representative with whom the joint venture should negotiate bribes with for 

the contracts. According to the criminal information, the joint venture paid approximately $132 

million to Consulting Company A and more than $50 million to Consulting Company B during the 

course of the bribery scheme. In addition, Stanley admitted to personally receiving approximately 

$10.8 million in kickbacks from a consultant hired by KBR and its predecessor company at his 

bequest. 

As part of his plea agreement, Stanley faces a sentence of seven years in prison and the payment 

of $10.8 million in restitution and has agreed to cooperate with law enforcement authorities in the 

ongoing investigations.  A sentencing date has not been set.  SEC charges are also pending. 

Nam Nguyen, Joseph Lukas, Kim Nguyen, and An Nguyen – Employees of Nexus Technologies, 

Inc. 

On September 5, Nam Nguyen, Joseph Lukas, Kim Nguyen, and An Nguyen were arrested on 

charges that they and their company, Nexus Technologies Inc., paid bribes to various Vietnamese 

government officials in exchange for lucrative contracts to supply equipment and technology to 

Vietnamese government agencies, in violation of the FCPA.  In 2008 Vietnam was one of the most 

frequent locations of reported FCPA violations. 

The four former Nexus Technologies Inc. employees and the company were indicted on Sept. 4, 

2008, by a federal grand jury in Philadelphia on one count of conspiracy to bribe Vietnamese public 

officials in violation of the FCPA and four substantive counts of violating the FCPA. Nexus 

Technologies Inc. was a Delaware company with offices in Philadelphia, New Jersey, and Vietnam 

that purchased a wide variety of equipment and technology, including underwater mapping 

equipment, bomb containment equipment, helicopter parts, chemical detectors, satellite 

communication parts, and air tracking systems, for export to agencies of the government of 

Vietnam. According to the indictment, from approximately 1999 through 2008, the defendants 

engaged in a conspiracy to pay Vietnamese government officials, including officials from the 

commercial branches of Vietnam’s Ministries of Transport, Industry and Public Safety, bribes in 

order to secure lucrative contracts for their employer. The defendants are alleged to have paid at 

least $150,000 in bribes to foreign officials in Vietnam.   

Christian Sapsizian - Former Alcatel CIT Executive 

On September 23, Christian Sapsizian, a former Alcatel CIT (Alcatel) executive was sentenced to 

30 months in prison for making more than $2.5 million dollars in corrupt payments to Costa Rican 
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officials in exchange for mobile telephone contracts, in violation of the FCPA. Sapsizian, a former 

assistant to the vice president of the Latin American region for Alcatel, pleaded guilty to two counts 

of violating the FCPA on March 20, 2007.  As part of his plea, Sapsizian was ordered to forfeit 

$261,500, to serve three years of supervised release, and to pay a $200 special assessment. 

Sapsizian has agreed to cooperate with U.S. and foreign law enforcement officials in the ongoing 

investigation.  

According to plea documents, Sapsizian admitted that between February 2000 and September 

2004, he conspired with Edgar Valverde Acosta, a senior country officer for Atcatel, and others to 

make more than $2.5 million in payments to Costa Rican officials to obtain a telecommunications 

contract valued at $149 million on behalf of the company. The payments, funneled through one of 

Alcatel’s Costa Rican consulting firms, were intended to cause the board director for Instituto 

Costarricense de Electricidad (ICE), and a senior Costa Rican government official, to exercise their 

influence to initiate a bid process which favored Alcatel’s technology. The matter continues to be 

investigated by the FBI and Immigration and Customs Enforcement. 

Shu Quan-Sheng  – Former President, Secretary and Treasurer of AMAC International  

On November 17, Shu Quan-Sheng (Shu), a Virginia physicist, pleaded guilty to charges that he 

illegally exported space launch technical data and defense services to the People’s Republic of 

China (PRC) and offered bribes to Chinese government officials. Shu is a native of China, a 

naturalized U.S. citizen, and was the President, Secretary and Treasurer of AMAC International 

Inc., (AMAC), a high-tech company based in Newport News with offices in Beijing. 

The criminal information filed alleges that Shu violated the Arms Export Control Act by willfully 

exporting defense services and information from the United States to the PRC without first 

obtaining the required export license or written approval from the State Department. The 

information alleges that Shu, acting on behalf of AMAC, and a French company he represented, 

offered to pay money to foreign officials of the PRC’s 101 Institute to obtain a contract for the 

development of a 600 liter per hour liquid hydrogen tank system. Shu allegedly offered 

approximately $189,300 in bribes on three separate occasions to 101 Institute officials to secure 

the contract.  In January 2007, the $4 million hydrogen liquefier project was awarded to the French 

company that Shu represented.  Sentencing is scheduled for April 6, 2009.  

Misao Hioki – Former General Manager of International Engineered Products  

Misao Hioki, the former general manager of International Engineered Products (IEP), pleaded guilty 

and was sentenced to serve two years in jail and to pay an $80,000 criminal fine for participating in 

a conspiracy to rig bids, fix prices and allocate market shares of marine hoses and related 

products, and for conspiring to bribe government officials in Latin America and elsewhere to obtain 

and retain business, in violation of the FCPA.  IEP is a rubber products company that manufactures 

marine hose, which is a flexible rubber hose used to transfer oil between tankers and storage 

facilities.   
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Eight foreign executives, including Hioki, were arrested on May 2, 2007, in Houston and San 

Francisco and charged for their roles in the “marine hose cartel.”  During the conspiracy, the cartel 

affected prices for hundreds of millions of dollars worth of marine hose and related products 

worldwide. Hioki is the ninth individual to plead guilty in the bid-rigging investigation but is the first 

individual to plead guilty in the FCPA conspiracy. Hioki has agreed to cooperate fully in the DOJ's 

ongoing antitrust and FCPA investigations. 

Use of Civil Litigation by Private Parties 

Although the FCPA does not contain a provision for a private right of action, plaintiffs’ lawyers have 

been resourceful in using other statutes to pursue companies accused of FCPA violations.  

Mirroring a trend also found in False Claims Act cases, plaintiffs have commenced securities class 

action and derivative suits alleging that management misstated, and usually inflated, earnings by 

including illegal sales made only because of improper foreign payments in violation of the FCPA.  

Such a claim was made in In re InVision Technologies, Inc. (9th Cir. Nov. 26, 2008), where 

management was alleged to have falsely reported in public filings made just a few months before it 

commenced the discovery of potential FCPA violations, that the company was in compliance with 

the FCPA. Although dismissed because the plaintiff failed adequately to plead scienter, the case 

demonstrates the type of actions possible where FCPA violations are found. 

Hogan & Hartson has a team of lawyers with experience at both the Department of Justice and the 
Securities and Exchange Commission and prior experience with dealing with important FCPA 
matters. If you have any questions or would like a more detailed analysis of  projected FCPA 
trends, please contact any Hogan & Hartson attorney with whom you regularly work or any one of 
the authors listed below. 
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Overview

1. SEC Guidance on Cooperation – Seaboard and the 
Corporate Penalties Statement

2. Recent statements by SEC officials on cooperation
3. Deciding whether to cooperate – Pros and Cons
4. The practicalities of cooperation
5. Lessons from case studies
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SEC Guidance on Cooperation – Seaboard

• Whether the company conducted a prompt and thorough 
internal investigation of the misconduct and any similar 
activities

• Whether the company’s Board and Audit Committee were 
informed and appropriately involved in the investigation

• Whether the company shared the results of its internal 
investigation with the SEC, promptly provided documents 
and other information, and asked employees to cooperate 
with the staff

• Whether the company promptly and adequately disclosed 
the misconduct to the public and any other relevant 
authorities.
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• Cooperation only accounts for one of four principal considerations identified in Seaboard 
and is specifically mentioned in 2 of the 13 questions asked in the report.

• The SEC also considers:

– self-policing/nature of the conduct 

– self-reporting 

– remediation 

• The Seaboard factors are malleable and can be used to generate a variety of results –
the Staff’s perception of cooperation is therefore crucial.

• Although Seaboard focuses on the benefits of cooperation, subsequent SEC decisions 
have shown that companies can also be penalized for failing to cooperate.

SEC Guidance on Cooperation – Seaboard 
(continued)
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SEC Corporate Penalties Statement

Extent of cooperation with Commission and other law 
enforcement.  When securities law violations are 
discovered, it is incumbent upon management to 
report them to the Commission and to other 
appropriate law enforcement authorities. The degree 
to which a corporation has self reported an offense, 
or otherwise cooperated with the investigation and 
remediation of the offense, is a factor that the 
Commission will consider in determining the propriety 
of a corporate penalty.
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Commissioner Aguilar’s Position 

“I am generally supportive of the factors set out in the 
Seaboard report. What I want to highlight today is the 
importance of early cooperation: Cooperation that 
begins at the time a company discovers possible 
misconduct or is contacted by the SEC staff, 
whichever happens first.”
“In addition, companies and their advisors should 
understand that the degree of cooperation, such as 
promptly providing information and responding to 
document requests, will affect the penalty analysis 
favorably. Doing otherwise will have the opposite 
effect.”  “Reinvigorating the Enforcement Program to Restore Investor 
Confidence, Comm. L.A. Aguilar, Mar. 18, 2009
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Division Director Khuzami’s Position

“While I believe in giving credit for cooperation that 
results in tangible benefits for investors and the 
Enforcement program, I don't believe in being lenient 
for the sake of leniency, or for rewarding persons for 
simply complying with routine or expected requests. 
For that reason, the purpose of these tools is 
primarily to reward extraordinary cooperation. So if 
your client has broken the law, and has not provided 
the requisite level of cooperation, don't expect 
leniency.” 
R. Khuzami, Director Division of Enforcement, SEC, Aug. 5, 2009
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SEC Seeks to Foster Cooperation by 
Individuals

1. A "Seaboard" for individuals;

2. Expedited process by for immunity requests to the DOJ;

3. Early indication to witnesses in the appropriate cases that no 
charges will be filed against them; and

4. DPAs for individuals and entities subject to certain terms, 
including full cooperation, a waiver of statutes of limitations,
and compliance with certain undertakings.”

R. Khuzami, Director Division of Enforcement, SEC, Aug. 5, 2009
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Deciding Whether to Cooperate

• The decision whether to cooperate with the 
SEC should be made as soon as possible
– Avoids unnecessary costs
– Late cooperation is rarely rewarded 

• Cooperation cannot be half-hearted – once 
the decision is made, there is no going back

• Ultimately, most companies decide to 
cooperate.  For individuals it is a much more 
complex decision.
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The Pros and Cons of Cooperation

Benefits of Cooperation
• SEC may eliminate some 

charges and reduce 
penalties

• Favorable impact on other 
agency action

• Investigation may move 
more quickly

• Potentially greater input into 
charging document(s)

• May lessen potential 
adverse market reaction to 
SEC investigation

Costs of Cooperation
• In some instances, 

cooperation can provide the 
SEC with a case

• Resulting SEC settlement 
may provide roadmap to 
private plaintiffs

• Potential waiver of privilege, 
facilitating private actions

• Serving up individual 
employees to SEC can harm 
morale

• Expensive and long lasting
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The Mechanics of Cooperation

Potentially cooperative steps:
• Secure all documents
• Promptly make available to the staff the results of a credible internal 

investigation and provide sufficient documentation reflecting 
company’s response to the situation

• Identify possible violative conduct and evidence with sufficient 
precision to facilitate prompt enforcement actions against those who 
violated the law

• Voluntarily disclose information not directly requested by SEC that 
otherwise might not have been uncovered

• Request employees to cooperate with the SEC and make all 
reasonable efforts to secure such cooperation

• Cooperate after case is filed
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• Written report?
• Waive privilege?
• The decision to waive privilege usually does not need to be 

made until later in the investigation
– Two types of privileged information:

• Investigation work-product: interview memos and reports
• Underlying documents: pre-investigation privileged communications

• SEC position on waiver of privilege:
– “Waiver of a privilege is not a pre-requisite to obtaining credit for 

cooperation.”  Enforcement Manual, pg. 99.
– SEC is usually willing to execute a non-waiver agreement (although 

this agreement is only effective in a few jurisdictions) 

What else and does it matter?
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Case Study 1 – Siemens / Halliburton
Siemens, SEC Lit. Rel. No. 20829

(2008)
• Global FCPA investigation 

uncovering millions in bribes in 
numerous countries

• Government praised Siemens for 
providing “frequent and extensive 
reports to the [DOJ] and the SEC in 
face-to-face presentations and 
conference calls that assisted [the 
government's] investigation 
enormously.”

• Although company paid largest ever 
penalties, it avoided a guilty plea to 
bribery and was permitted to retain 
its crucial defense contracts as a 
“responsible contractor.”

Halliburton and KBR, SEC Lit. Rel. 
No. 20897A (2009)

• FCPA investigation into natural gas 
joint venture in Nigeria involving 
Halliburton subsidiary KBR

• Halliburton and KBR only provided 
some documents voluntarily – the 
government was forced to use 
subpoenas and letters rogatory to 
obtain other documents

• Halliburton and KBR paid the 
second largest penalty ($402M) 
plus disgorgement ($177M), and 
agreed to an onerous compliance 
and reporting regime.  KBR was 
indicted and pleaded guilty to 
conspiracy and ten counts of 
bribery.
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Case Study 2 – UHG / Dynergy
United Health Group, SEC Lit. Rel. 

No. 20836 (2008)
• Options backdating case involving 

concealment of over $1B in 
compensation

• SEC praised UHG’s “extraordinary 
cooperation in the Commission’s 
investigation” and its “extensive 
remedial measures,” including: 

– independent internal investigation, 
– sharing of the facts uncovered in the 

internal investigation with the 
government

– release of Form 8-K detailing the 
investigation’s findings and conclusions, 

– implementation of new controls, 
removal of certain senior executives 
and board members, and recoupment 
of nearly $1.8 billion in cash, options 
and other benefits

• SEC did not bring a fraud charge 
against UHG.

Dynegy, SEC Lit. Rel. No. 17744 (2002)
• Accounting fraud case involving 

misstatements of energy trading 
activity

• Dynergy was contacted by the SEC 
about its trading and initially took the 
position that its energy trading was 
legitimate.

• SEC stated “[t]he $3 million penalty 
imposed directly against Dynegy in this 
case reflects the Commission's 
dissatisfaction with Dynegy's lack of full 
cooperation in the early stages of the 
[SEC’s] investigation . . . . Just as the 
[SEC] is prepared to reward companies 
that cooperate fully and completely 
with agency investigations, the 
Commission will also penalize those 
who do not. If companies wish to 
receive the maximum benefit from their 
cooperation, the cooperation must be 
complete and meaningful from the 
outset.”
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Case Study 3 – AIG and CIBC Mellon 

• American International Group, SEC. Lit. Rel. No. 18340 
(2003)
– Sale of insurance product used to represent misleading financial

information
– SEC criticized AIG’s “woefully deficient document collection 

effort” and delay in producing a crucial relevant document
– SEC stated “[t]he $10 million penalty against AIG reflects the 

gravity of its misconduct. It also reflects the fact that, in the 
course of the Commission's investigation, AIG did not come 
clean. On the contrary, AIG withheld documents and committed 
other abuses . . . compounding its overall misconduct." 

• CIBC Mellon Trust, SEC Lit. Rel. No. 19081 (2005)
– Fraudulent scheme to promote, distribute and sell the stock of 

Pay Pop. 
– $5 million penalty assessed “in part, for CIBC Mellon's failure to 

cooperate in the investigation of this matter.”
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Questions?

Richard W. Grime
O’Melveny & Myers LLP
1625 Eye Street, NW
Washington, D.C. 20006
(202) 383-5178
rgrime@omm.com
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