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WARN Act: Requirements

• “Employers” are required to provide 60 days’ advance written notice of a “plant 
closing” or “mass layoff” to:
• Employees or their representatives;

• State dislocated worker units; and

• Local governments 

• Public Policy: 
• To protect workers, their families and communities by providing some transition time to 

adjust to the prospective loss of employment. 20 CFR 639.1(a).

• “The purpose of WARN…is…to alleviate the distress associated with job loss for both the 
workers and the community in which they live.” Depalma v. Realty IQ Corp., 2002 U.S. Dist. 
LEXIS 4911, at *14 (S.D.N.Y. 2002) citing United Paperworkers Int’l Union v. Speciality 
Paperboard, Inc. 999 F.2d 51, 54 (2d Cir. 1993).



WARN Act: Definitions

• Employer: any business enterprise that employs: (1) 100 or more
employees, excluding part-time employees; or (2) 100 or more
employees, including part-time employees, who in the aggregate
work at least, 4000 hours per weeks, exclusive of hours of overtime.
• Employees not protected by WARN: Strikers, temp workers, contractors,

federal state and local government employees.
• Employees not counted under WARN for determining whether a layoff or

plant closing triggers WARN: part-time workers, workers who resign, retire or
are terminated for cause; workers offered a transfer (under certain
circumstances)

• Example: an employer closes a temporary project on which 10 permanent
and 40 temporary workers are employed. Only 10 employees receive notice,
but all 50 are counted.



WARN Act: Definitions
• Plant closing: a permanent or temporary shut down of a “single site of employment” or one ore more “facilities or operating

units” within a single site of employment, if the shut down results in an “employment loss” during any 30-day period for 50 or
more employees, excluding part-time employees. 29 CFR 639.3(b).

• Mass Layoff: a reduction in force which …..results in an employment loss at the single site of employment during any 30-day 
period for: 

• At least 33 percent of the active employees, excluding part-time employees, and
• At least 50 employees, excluding part-time employees. 
• Where 500 or more employees (excluding part-time employees) are affected, the 33% requirement does not apply.

• What’s the difference?
• Plant closings involve employment loss which results from the shutdown of one or more distinct units within a single site or the entire site. 
• A mass layoff involves employment loss, regardless of whether one or more units are shut down at the site. 

• Be aware of the 90-day aggregation rule
• Employment losses for 2 or more groups at a single site of employment, each of which is less than the minimum number of employees 

specified [for a plant closing or mass layoff, as measured during any 30 day period] but which in the aggregate exceed that minimum number, 
and which occur within any 90-day period shall be considered to be a plant closing or mass layoff unless the employer demonstrates that the 
employment losses are the result of separate and distinct actions and causes and are not an attempt by the employer to evade the WARN Act. 
29 U.S.C. § 2102(d).



WARN Act: Definitions

• Both a plant closing and a mass layoff must trigger an employment 
loss. What does this mean?
• an employment termination, other than a discharge for cause, voluntary 

departure, or retirement, 

• a layoff exceeding 6 months, or 

• a reduction in hours of work of individual employees of more than 50% during 
each month of any 6-month period.

• What if at the time of the layoff, the employer does not foresee it 
lasting longer than 6 months?



WARN Act: Definitions
• What circumstances do not trigger federal WARN?

• Closing of a temporary facility or completion of a temporary project, when 
employees were hired with the understanding that their employment would end 
with the facility or project.

• Closures of a facility or operating unit due to a union strike or lockout where the 
closing is not intended to evade WARN.

• Layoffs or closings that do not trigger the above WARN thresholds; for example:
• If a plant closing or mass lay off results in fewer than 50 full-time workers losing their jobs at a 

single site of employment;

• If 50-499 workers lose their job and that number is less than 33% of the employer’s total 
active workforce at a single site;

• If a layoff is for 6 months or less; or

• If worker hours are not reduced 50% in each month of any 6-month period.



WARN Act: Exceptions?
• Faltering company: When, before a plant closing, a company is actively seeking 

capital or business and reasonably in good faith believes that advance notice 
would preclude its ability to obtain such capital or business, and this new capital 
or business would allow the employer to avoid or postpone a shutdown for a 
reasonable period.

• Unforeseeable business circumstances: When the closing or mass layoff is 
caused by business circumstances that were not reasonably foreseeable at the 
time that 60-day notice would have been required (i.e., a business circumstance 
that is caused by some sudden, dramatic, and unexpected action or conditions 
outside the employer’s control, like the unexpected cancellation of a major 
order).

• Natural disaster: flood, earthquake, drought, storm, tidal wave, or similar effects 
of nature. In this case, notice may be given after the event.

• An employer is still required to provide as much notice as is practicable. 



WARN Act: Liability

• Damages: 
• Back pay and benefits for each day of violation to each aggrieved employee 

up to 60 days; and 

• $500 in civil penalties for each day an employer fails to provide notice to a 
unit of local government. 

• Back pay and benefits can be reduced by wages and benefits paid during the 
violation period or by any other payments to the employees not legally 
obligated. 

• What about “pay in lieu of notice”?



WARN Act: Anything Else?

• Some states, but not all, have mini-WARN acts with similar 
requirements as federal WARN. However…
• Notice requirements may vary

• Employer and employee thresholds may vary

• For example, New York, California, Illinois, Iowa, New Jersey, and 
Wisconsin have their own mini-WARN acts



WARN Act: Applying the Definitions
• Determine if your business is covered employer (know how to classify 

workers as employees, contractors, full-time, part-time etc.)

• Determine whether employees will suffer an employment loss (is the 
termination permanent or temporary? Reducing hours?) 

• Determine who receives notice (employees, union reps, contacts for 
local government or local state dislocated worker unit)

• Determine timing of layoff – ensure you are providing requisite notice

• Double check for mini-WARN laws

• Consult with counsel!



WARN Act Compliance: 
Remote Work 

Post-COVID changes to the workplace and the new “Objectives”
In the “new normal,” employees will be looking for:

Transparency and Two-Way Communication
* Deliberate communications from leadership to 

employees about developments will be more 
important than ever.

Flexibility to Telework
* Options for remote work “at the top of the list for job 

candidates”
* Pandemic’s explosion of telework proved feasible, and 

“here to stay.”



WARN Meshes with these Objectives
* WARN is the Workplace’s Transparency and Communication 

Statute
Notice from leadership to employees about 
developments, the most important of which is 
termination, is the sole purpose of the WARN Act. 

* WARN Anticipates Telework Flexibility
WARN has long been understood to apply to remote work
* Non-Traveling employees:
* Construction, drilling sites, 
* Traveling employees: 
* Vessels, railroads, buses 
* Service employees:
* Call center, underwriters, loan officers, computer 

engineers, software designers



Appellate Court Analysis of Unconventional Sites

Third Circuit:
Ciarlante v. Brown & Williamson Tobacco Corp., 143 F.3d 139, 147-48 (3d Cir. 1998) 
Traveling/WFH salespersons had either Chester site or HQ as their single site.

Fourth Circuit: 
Meson v. GATX Tech. Services Corp., 507 F.3d 803, 809 (4th Cir. 2007)
Manager of small branch office could not - based on her travel - leapfrog to HQ site 
because she worked from a fixed office.

Fifth Circuit: 
Davis v. Signal Intern. Texas GP, L.L.C., 728 F.3d 482, 486–87 (5th Cir. 2013)
Two sites, 35 miles apart were held to be a single site under the “truly unusual 
organization situation” prong of regulation.

Sixth Circuit: 
Wiltz v. M/G Transp. Servs., Inc., 128 F.3d 957, 959 (6th Cir. 1997)
River tugboats were not “branch office” sites, the crews’ site was the office they reported 
to, to get assignments.

Ninth Circuit: 
Bader v. Northern Line Layers, Inc., 503 F.3d 813, 821 (9th Cir. 2007)
Employees at geographically separate construction sites nor aggregate them or skip over 

them to claim a home base site.



WARN’s Remote Work Touchstone: the Single Site

* All employees have a “single site.” They may not have more than one.

* The regulation assigns everyone a “single site” for counting purposes

* WARN breaks workplaces into “single sites” of employment: for 
coverage and for whether “mass layoff” or “closing” occurred.

* Ex. If employees work in a restaurant, store, or branch office, those 
will their single sites.

* A single site must have 50 or more workers for a site closing notice, and 
50+ must be laid off for there to be a “mass layoff”



20 C.F.R. § 639.3(i) Single site of employment.
* (1) A single site of employment can refer to either a single location or a group of contiguous 

locations. Groups of structures which form a campus or industrial park, or separate facilities across 
the street from one another, may be considered a single site of employment.

* (2) There may be several single sites of employment within a single building, such as an office 
building, if separate employers conduct activities within such a building. For example, an office 
building housing 50 different businesses will contain 50 single sites of employment. The offices of 
each employer will be its single site of employment.

* (3) Separate buildings or areas which are not directly connected or in immediate proximity may be 
considered a single site of employment if they are in reasonable geographic proximity, used for the 
same purpose, and share the same staff and equipment. An example is an employer who manages 
a number of warehouses in an area but who regularly shifts or rotates the same employees from 
one building to another.

* (4) Non-contiguous sites in the same geographic area which do not share the same staff or 
operational purpose should not be considered a single site. For example, assembly plants which 
are located on opposite sides of a town and which are managed by a single employer are separate 
sites if they employ different workers.

* (5) Contiguous buildings owned by the same employer which have separate management, produce 
different products, and have separate workforces are considered separate single sites of 
employment.

* (6) For workers whose primary duties require travel from point to point, who are outstationed, or 
whose primary duties involve work outside any of the employer's regular employment sites (e.g., 
railroad workers, bus drivers, salespersons), the single site of employment to which they are 
assigned as their home base, from which their work is assigned, or to which they report will be the 
single site in which they are covered for WARN purposes.

* (7) Foreign sites of employment are not covered under WARN. U.S. workers at such sites are 
counted to determine whether an employer is covered as an employer under § 639.3(a).

* (8) The term “single site of employment” may also apply to truly unusual organizational situations 
where the above criteria do not reasonably apply. The application of this definition with the intent 
to evade the purpose of the Act to provide notice is not acceptable.



Subpart 6 assigns single sites for remote work

Subpart 6 has at least two (2) primary duties tests that qualify employees for coverage:

“For workers [(1)] whose primary duties require travel from point to point, [(?)] who are

outstationed, or [(2)] whose primary duties involve work outside any of the employer's regular

employment sites (e.g., railroad workers, bus drivers, salespersons), the single site of employment

[(A)] to which they are assigned as their home base, [(B)] from which their work is assigned, or [(C)]

to which they report will be the single site in which they are covered for WARN purposes.”

Primary duties:

1) Travel from point to point

(Outstationed)

2) Involve work outside any of the employer's regular employment sites



Subpart 6 assigns single sites for remote work

•Subpart 6 assigns remote employees to their single site in three alternative ways:
•“For workers [(1)] whose primary duties require travel from point to point, [(?)] who are 
outstationed, or [(3)] whose primary duties involve work outside any of the employer's 
regular employment sites (e.g., railroad workers, bus drivers, salespersons), the single site 
of employment [(A)] to which they are assigned as their home base, [(B)] from which their 
work is assigned, or [(C)] to which they report will be the single site in which they are 
covered for WARN purposes.”
•Primary duties:

•1) Travel from point to point
• (Outstationed)
•2) Involve work outside any of the employer's regular employment site

•Examples: railroad workers, business drivers, salespersons

•Assignment: their single site is the one:
* A) assigned as their home base
* B) from which their work is assigned
* C) to which they report



Subpart 8 is a “catch-all” for none-of-the-above 

• (i) Single site of employment.

• (1) A single site of employment can refer to either a single location or a group of contiguous locations. Groups of structures which form a 
campus or industrial park, or separate facilities across the street from one another, may be considered a single site of employment.

• (2) There may be several single sites of employment within a single building, such as an office building, if separate employers conduct 
activities within such a building. For example, an office building housing 50 different businesses will contain 50 single sites of employment. 
The offices of each employer will be its single site of employment.

• (3) Separate buildings or areas which are not directly connected or in immediate proximity may be considered a single site of employment if 
they are in reasonable geographic proximity, used for the same purpose, and share the same staff and equipment. An example is
an employer who manages a number of warehouses in an area but who regularly shifts or rotates the same employees from one building to 
another.

• (4) Non-contiguous sites in the same geographic area which do not share the same staff or operational purpose should not be considered a 
single site. For example, assembly plants which are located on opposite sides of a town and which are managed by a single employer are 
separate sites if they employ different workers.

• (5) Contiguous buildings owned by the same employer which have separate management, produce different products, and have separate 
workforces are considered separate single sites of employment.

• (6) For workers whose primary duties require travel from point to point, who are outstationed, or whose primary duties involve work outside 
any of the employer's regular employment sites (e.g., railroad workers, bus drivers, salespersons), the single site of employment to which 
they are assigned as their home base, from which their work is assigned, or to which they report will be the single site in which they are 
covered for WARN purposes.

• (7) Foreign sites of employment are not covered under WARN. U.S. workers at such sites are counted to determine whether an employer is 
covered as an employer under § 639.3(a).

• (8) The term “single site of employment” may also apply to truly unusual organizational situations where the above criteria do not reasonably 
apply. The application of this definition with the intent to evade the purpose of the Act to provide notice is not acceptable.
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How Remote Work from Home Was Analyzed

• Piron v. General Dynamics Information Services – WARN class action  
(litigated to settlement 2019-2022)

• GDIT headquarters in Falls Church, Virginia

• 870 employees carried out background-check investigations for federal gov’t hiring

• Working from their homes across the country

• Three job titles, primary duties:

• Investigators - travel to interview candidate’s and their contracts, to view and 
gather documents, write reports, all communications via internet (some 
are trainer/mentors of new hires.

• Supervisors - travel to meet, guide, support, shadow and review Investigators.

• Case reviewers - no travel, reviewed reports for quality control before submittal.   



General Dynamics (GDIT) moved to dismiss 
2020 WL 1159383 (E.D. Va. Mar. 10, 2020)

GDIT argued that:

- Subpart 6 did not apply. 

- Employees worked from a fixed workplace – their home offices.

- They were not “mobile employees” as described in Meson v. 

GATX Tech. Services Corp., 507 F.3d 803, 809 (4th Cir. 2007)  

Decision: The Court dismissed the complaint without prejudice for 

Plaintiffs to replead facts satisfying “mobile employee” standard 

Subpart 6, per Meson



SAC and argument’s focus: on travel and policies

- Amount of travel done by Investigators and Supervisors

- Policies that did not require (or care) where employees worked

- Subpart 6 applies to those whose “primary duties involve work 
performed outside of employer’s regular sites of employment” 

- GDIT provided mobile phones and laptops. Employees could perform 
work anywhere and had no fixed offices of the employer.

- Meson’s contrast between the manager of a company office, who 
claims to be “mobile” because she travels often, and “truly mobile 
employee” is irrelevant. 



Decision: the Piron Court permitted the SAC to go forward 

• Although the SAC did not plead that the Case Reviewer traveled.  

• It alleged simply that the Case Reviewer, “worked remotely for 
Defendant in North Dakota.”   

• The Piron Court held nothing more is necessary to plead the “so-

called ‘mobile worker’ category[.]” 

• Later, in discovery, it was confirmed that the Case Reviewers worked 

from home. 



Later, the Piron Court granted motion for class certification, stating:
[2022 WL 363958, at *1 (E.D. Va. Feb. 7, 2022)]

• The parties dispute whether certain requirements of the “single 
site of employment” regulations, particularly Subpart 6, apply to 
Plaintiffs and Putative Class Members 

• Deference in the 4th Circuit is required to DOL's Subpart 6 and 
Meson’s holding that it was “intended to apply only to truly mobile 
workers without a regular, fixed place of work.”

• The Investigators, Supervisors, and Case Reviews typically worked 
from their homes.

• Here, the employees at issue are not required to work at, or to 
supervise others at, a particular GDIT site.



The Piron Court also stated: 

• In particular, the Flexible Work Location Policy states that “employees may 
work some or all of the workweek in a company-provided office setting, co-
located with customers, or from an alternative location (generally the 
employee's home).” Ex. 25, ECF No. 66-18 (emphasis added). 

• GDIT's policies governing where employees may work appear to have been 
applied uniformly and may establish “whether those policies created ‘place of 
employment[.]’ ” ECF No. 75 at 11. These policies will be assessed to 
determine the place of employment on a class-wide basis.

• The record also provides strong support for the Plaintiffs' position that the 
mobile workforce was directed from the PMO (HQ) and that the PMO (HQ) 
distributed the work-product of the mobile workforce to the OPM [the GDIT 
client].



Piron v GDIT takeaways:

• Subpart 6, as a prima facie matter, applies to work at home employees who do not travel

• Piron suggests that Subpart 6’s primary duties test that “involves work outside the 
employer’s regular sites of employment” has a life of its own, apart from traveling workers

• Policies that contemplate employees will work from home, but do not require it, support the 
finding that Subpart 6 applies. Ergo, home is not a “fixed workplace” under Meson.

• Subpart 6 is supported when policies do not require employees to work at, or to supervise 
others at, a particular site of the employer or that the employer chooses. 

• When the telework from home involves direction from the employer’s WARN-covered facility 
and that facility distributes employees’ work-product to the client, the evidence supports 
Subpart 6’s  single site assignment factors.



Remote Worker Coverage Questions 

Does the presence of intermediate supervisors or managers, who are remote 
themselves, “break the chain” between the employees and the targeted single site. 

• "Ciarlante thus makes clear that where a direct supervisor who is resident in a 
location other than the main headquarters is the “true source of the instructions,” 
the location of that direct supervisor is the “single site of employment” as the site 
from which the employee's work was assigned. 

• Where the direct supervisor is a “mere conduit,” then the location of the original 
source of that instruction is the single site of employment. The degree of autonomy 
that an intervening supervisor must have to break the chain is a disputed question of 
law."

Hoover v. Drivetrain LLC, AP 20-50966, 2022 WL 3581103, at *5 (Bankr. D. Del. Aug. 19, 
2022)



More Remote Worker Coverage Questions 

In a totally Virtual Workplace, where is the “single site” when the only “fixed office” is 
“Microsoft Office”?

• Everyone, from the CEO down, works from home. 

• Computer servers are in the cloud.  

• How to trace to the single site, especially if the source from which work is assigned is 
different from the destination to which employees report or their work product goes.

• What state regulates this workplace? 

• Extraterritoriality--Does California’s  state mini WARN cover a virtual call center run out of 
California – when most of the employees are not California residents?  Is it a “covered 
establishment” ?



Remote Work’s long been WARN’s “new frontier”

Ciarlante v. Brown & Williamson Tobacco Corp., 

143 F.3d 139, 156–57 (3d Cir. 1998)(Becker,J. concurring in part).

• I must consider the broader, policy-based aspect of the issue. This is the first time that a court 
has been asked to apply 20 C.F.R. § 639.3(i)(6) to determine the single site of employment for a 
geographically dispersed workforce that does not physically report to any site of employment 
at any time.

• The majority observes that the employment arrangement at issue is “unorthodox.” See Maj. Op. 
at 149. I take this to mean that it believes that this case represents something of an outlier. I 
disagree. 

• Rather, I suspect that such situations represent the new frontier in WARN Act litigation. 

• In the next decade, technology will permit workers of all types, not just salespeople or other 
mobile workers, to escape the physical confines of traditional offices.  



Additional Issues

• Workforce Reduction Best Practices

• Guarding Against Disparate Impact Claims

• ADEA/OWBPA Release Requirements



Workforce Reductions: Decisional Matters

• In less than full plant closure situations, disparate impact claims are 
commonly made.

• To reduce the risk of successful claims, there are some general 
principles to help guide decision-making.

• Identify the business reasons for considering the anticipated 
workforce reduction.  Examples might include:

❑cost reductions;

❑loss of business;

❑consolidated and/or closing a facility or portion thereof;

❑restructuring of operations; and

❑abandoning a line of business



Workforce Reductions: Decisional Matters

• Identify the documentation that exists supporting the reasons for 
considering the anticipated workforce reduction and retain in a 
separate file.

• Review how the size of the workforce reduction will be determined.  
For example, will it be:

❑a certain percentage of the workforce (i.e. 10%);
❑all or a portion of employees in a certain area or department, (the Maintenance 

Department);
❑a specific number or percentage of employees, (i.e. 75 employees or 20% of the 

workforce); or
❑a certain percent budget cut with lower-level managers determining how they will 

achieve these budget cuts, which may or may not include headcount reduction (i.e. 7% 
budget cut).



Workforce Reductions: Decisional Matters

• Determine when the anticipated layoffs will occur.
❑Will they all happen at one time or

❑Will they be phased in over a period of time?

• If phased in over time, what is the selection process for the phases of 
the workforce reduction?

• Is there a disparate impact in each of the phases?

• Is there a disparate impact overall?

• Consider WARN Act implications, including 30-day and 90-day 
numbers.



Workforce Reductions: Decisional Matters

• Determine first if there is any advantage to having employees self 
select by volunteering for the workforce reduction.  A downside is 
that valued employees who are easily marketable elsewhere may 
leave when the employer does not want them to leave.  Also, think 
through what to do if there are too many volunteers.

• Potentially reduces the pool of involuntary terminations.

• What about other alternatives?
❑E.g., reduced hours for everyone?

❑What about temporary furloughs?

❑Across the board pay cuts?



Workforce Reductions: Process

• For involuntary workforce reductions, determine what the criteria will 
be for identifying individuals who will be recommended for reduction.  

• Examples of criteria include:
❑absence of skills that will be needed in the reduced workforce;
❑comparative attendance records;
❑comparative disciplinary records;
❑comparative performance, if tied to objective criteria, i.e., sales or production goals;
❑comparative past performance evaluations for a period (e.g., 1-3 years);
❑comparative current performance;
❑individual's position or function is being eliminated or duties and responsibilities can be 

re-distributed to other employees;
❑length of service; or
❑location.



Workforce Reductions: Process

• Who will participate in the workforce reduction planning and 
execution?

• Identify multiple individuals to be involved in the decision-making 
process.  

• For example, 
❑immediate supervisor;

❑immediate supervisor's manager; and

❑Human Resource representative(s).

• Solid demographic representation on the decisional team, if possible.



Workforce Reductions: Process

• Once the criteria that will be applied in selecting those for the workforce 
reduction is established, prepare an internal memorandum that describes 
the process to be used and that gives guidance on or provides anchors for 
what a rating means.  In other words, a memorandum instructing the 
persons making the recommendation how to go about that process.

• Provide training to those who will participate in any rating and selection 
process.

• Ask the responsible decision makers to go through that process and to 
make preliminary recommendations on who should be considered for the 
workforce reduction with explanations why each person is on the 
preliminary list.



Workforce Reductions: Process

• The HR leader or their designee should scrutinize the preliminary 
recommendations and explanations for each and play "devil's 
advocate."  

• Question any decisions that do not appear to be supported (or about 
which some questions might be raised).  

• If necessary, ask the decision maker(s) for more information or 
justification for their preliminary recommendation.



Workforce Reductions: Process

• If a person is on the preliminary recommendation list but is later 
removed, be sure there are logical and documented reasons for 
"protecting" the person from selection.

• Prepare the final list of employees recommended for inclusion in the 
workforce reduction.

❑Prior to executing the workforce reduction, HR should perform an internal analysis to 
anticipate any kind of "adverse impact" issues from an EEO standpoint.

❑Does it appear there is a disproportionate number of persons in a protected category on 
the layoff list?

❑If possible issues are detected, go back and reconfirm all the steps of the process and 
confirm the legitimacy of the recommendation.



Workforce Reductions: Execution

• Determine whether employees selected for inclusion in the workforce 
reduction will be offered severance benefits and, if so, what will those 
specific severance benefits be.

• Determine whether employees will execute a Confidential Severance 
Agreement in exchange for receiving the severance benefits.

• If requiring execution of a severance agreement in exchange for receiving 
severance benefits, and the workforce reduction involves two or more 
employees, the employer must factor in the requirements of the Older 
Workers Benefit Protection Act (OWBPA) which requires individuals age 40 
or older be given at least 45-days to consider the severance package before 
signing the waiver.  Additionally, they have 7 days after signing the waiver 
to change their minds and revoke it.  Job titles and age information for 
those considered, and the selection criteria used to select employees, also 
must be provided.



Workforce Reductions: Execution

• Plan out the logistics of announcing and carrying out the workforce 
reduction, including talking points.

• Select the right communicator(s) for the announcement.

• Include any job placement assistance information.

• Include any preferential rehire information.

• Have all pertinent paperwork prepared and finalized in advance.



Release Issues

• Step One:
❑Is the individual age 40 or older?
❑If yes, go to Step Two.
❑If no, the ADEA/OWBPA does not apply

• Step Two:
❑Is a waiver being requested before litigation (an EEOC charge or court action) has 

commenced? [NOTE: 29 U.S.C. § 626(f)(2) (the OWBPA’s consideration and rescission period 
requirements and group termination disclosure requirements do not apply to waivers in 
settlement of EEOC charges or cases that are filed in court); see, e.g., Powell v. Omnicom, 497 
F.3d 124, 132 (2d Cir. 2007).]

❑If yes, go to Step Three
❑If no, go to Step Four (but note that the consideration and rescission periods do not apply; 

rather, the individual must be given a reasonable period of time within which to consider a 
release agreement and is not entitled to a rescission period)



Release Issues

• Step Three:
❑ Is a waiver being requested in connection with an exit incentive or other employment termination 

“program” offered to a group of employees?
❑ If yes, go to Step Five
❑ If no, go to Step Four

• A “program” exists when an employer offers additional consideration for the signing of a waiver pursuant to an exit 
incentive or other employment termination (e.g., a workforce reduction) to two or more employees.”  29 C.F.R. §
1625.22(f)(1)(iii)(B). 

• Usually an “exit incentive program” is a voluntary program offered to a group or class of employees where such employees 
are offered consideration in exchange for their decision to resign voluntarily and sign a waiver.  Id. at § 1625.22(f)(1)(iii)(A).  

• “Other termination program” typically refers to a group or class of employees who were involuntarily terminated and who 
are offered additional consideration in return for their decision to sign a waiver. Id. In Ribble v. Kimberly-Clark Corp., 09-C-
643, 2012 WL 589252 (E.D. Wis. Feb. 22, 2012), the employer implemented a global program that set a goal of a ten 
percent reduction in employees.  This was accomplished through eight separate RIFs.  The Plaintiffs argued that the global 
plan was a termination program in itself, but the court disagreed.  The court found telling that a workforce reduction was 
just one aspect of the global program, and held that the global plan did not fit the definition of an “involuntary 
termination program.”



Release Issues
• Step Four:

• If the waiver is requested in connection with an individual termination, then the waiver must 
satisfy the following requirements:
❑ Included in an agreement between the individual and the employer that is “written in a manner calculated to 

be understood by such individual, or by the average individual eligible to participate”.  29 U.S.C. § 626(f)(1)(A).  
❑ To satisfy the “manner calculated” requirement, “[w]aiver agreements must be drafted in plain language geared to the level of

understanding of the individual party to the agreement or individuals eligible to participate” in a group termination plan.  29 
C.F.R. § 1625.22(b)(3).  

❑ Specifically refers to right or claims under this chapter (i.e., identifies the Age Discrimination in Employment 
Act in the list of released claims).

❑ States that the individual does not waive rights or claims that may arise after the date the waiver is signed.
❑ States that the individual waives rights or claims only in exchange for consideration in addition to anything of 

value to which the individual already is entitled.
❑Advises the individual to consult with an attorney prior to signing the agreement.
❑ Identifies a consideration period of at least 21 days.
❑ Identifies a rescission period of 7 days beginning on the day after the individual signs the agreement.



Release Issues
• Step Five:

• If the waiver is requested in connection with a group termination program, then 
the waiver must satisfy the following requirements:
❑Included in an agreement between the individual and the employer that is “written in a 

manner calculated to be understood by such individual, or by the average individual eligible 
to participate”.

❑Specifically refers to right or claims under this chapter (i.e., identifies the Age Discrimination 
in Employment Act in list of released claims).

❑States that the individual does not waive rights or claims that may arise after the date the 
waiver is signed.

❑States that the individual waives rights or claims only in exchange for consideration in 
addition to anything of value to which the individual already is entitled.

❑Advises the individual to consult with an attorney prior to signing the agreement.
❑Identifies a consideration period of at least 45 days.
❑Identifies a rescission period of 7 days beginning on the day after the individual signs the 

agreement.



Release Issues

❑At the commencement of the 45-day consideration period, the individual 
must receive a written disclosure that informs the individual as to:
• any class, unit, or group of individuals covered by such program; 

• any eligibility factors for such program;

• any time limits applicable to such program; and

• “job titles and ages of all individuals eligible or selected for the program, and the ages of 
all individuals in the same job classification or organization unit who are not eligible or 
selected for the program.”



Other Considerations

• Loss of talent and impact on retaining existing employees and 
recruiting new employees

• Potential talent transfer to competitors

• State law notice, release and final pay considerations

• Is there a Union?  If so, there will be bargaining and other obligations:
❑Decisional

❑Effects

❑Grievance processing?

❑Closing agreement?


