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Class Action vs. Collective Action 

Class Action 
• Fed. R. Civ. P. 23
• Rule 23 Class Certification 

procedures 
• “Opt-out”
• Opposing Class Certification

Collective Action
• 29 U.S.C. § 216
• § 216 Class Certification 

procedures 
• “Opt-in”
• Opposing Collective Action 

Certification/Moving for 
Decertification 
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The ABC’s of Bristol-Meyers Squibb 

Plavix Product and Marketing 
Cases (2013)
Superior Court of California 
• Facts
• Rule 
• Issue 
• Arguments 
• Holding 
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The ABC’s of Bristol-Meyers Squibb Cont. 

Bristol-Meyers Squibb Co. v. 
Superior Ct. (2014)
California Court of Appeals 
• Petition for writ of mandate 
• Denial of petition 
• California lacks general 

jurisdiction over BMS
• California has specific jurisdiction 

over BMS 
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The ABC’s of Bristol-Meyers Squibb Cont. 

Bristol-Meyers Squibb Co. v. 
Superior Ct. (2016)
California Supreme Court 
• Petition for review 
• Arguments re specific jurisdiction 
• Holding 
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The ABC’s of Bristol-Meyers Squibb Cont. 

Bristol-Meyers Squibb Co. v. 
Superior Ct. of California, San 
Francisco Cty. (2017)
Supreme Court of the United States 
• Writ of certiorari 
• Issue 
• Arguments 
• Holding 
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Ongoing Debate

The Bristol-Meyers Squibb Problem
• The ultimate scope of the holding remains unclear
• Divide among federal district courts about whether BMS applies in 

the context of collective actions under FLSA
• Whether FLSA collective actions are meaningfully distinguishable 

from state mass tort actions like BMS 
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FLSA Collective Action Trends 

• Already a significant and growing risk to US based employers
• Wage-hour cases most active type of litigation in employment 

litigation
• Courts granted conditional certification in 81% of cases in 2021
• Courts granted decertification in 53% of cases in 2021 
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Collective (and Federal Court Class) Action 
Implications of BMS
• Before Bristol, courts certainly diverged sharply on when a nationwide collective action 

was appropriate and what the requisite evidentiary showing to support such broad 
conditional certification and notice would be (to say nothing of sustaining at the “second 
stage” analysis). Compare Nadreau v. Lush Cosmetics, Inc., No. 2:10-CV-298-FtM-
36SPC, 2011 U.S. Dist. LEXIS 160487 (M.D. Fla. Jan. 28, 2011)(granting nationwide 
conditional certification based on declarations from certain locations) with Vasquez v. 
Vitamin Shoppe Indus. Inc., No. 10 CIV. 8820(LTS)(THK), 2011 U.S. Dist. LEXIS 74376, 
2011 WL 2693712, at *3 (S.D.N.Y. July 11, 2011)(“geographically concentrated cluster of 
[store managers] whom [plaintiff] claims were assigned duties inconsistent with their 
exempt classification . . . is too thin a reed on which to rest a nationwide certification.”)

• But, nary a peep about limitations on the federal court’s “jurisdiction” over opt-ins.
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The Employer Viewpoint (Broad Reading)
• Bristol’s holding requires that a federal Court have “personal jurisdiction over all claims 

in a collective action.” Vallone v. CJS Sol. Grp., LLC, No. 20-2874, 2021 U.S. App. 
LEXIS 24601 (8th Cir. Aug. 18, 2021).  

• Let the 1L flashbacks begin in earnest!  
• Court must have either:

• General jurisdiction over the Defendant.  
• Specific jurisdiction based on "a connection between the forum and the specific 

claims at issue.“
• Bristol abrogated the decades of (suspect) nationwide certification 

decisions relying on the modest factual showing standard.
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Applying BMS: Sixth Circuit 
Kicks Things Off

© WWPF 2022

Liz Austin
Williams Weese Pepple & Ferguson

March 30, 2022

14



Civil Procedure 101

• Federal jurisdiction 
requires:

• Subject matter jurisdiction
• Personal jurisdiction
• Proper venue

© WWPF 2022

Civil Procedure 101
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Defendant’s 
Due Process 

Rights

• We are here to talk about 
FLSA Collective actions = 
Federal Question subject 
matter jurisdiction

• Consider:
• Long Arm Statute
• Due Process Rights

• General and Specific 
Jurisdiction

• The Court must ensure 
that the defendant has 
sufficient minimum 
contacts with the forum 
so as not to offend 
traditional notions of fair 
play and substantial 
justice

© WWPF 2022

Defendant’s Due 
Process Rights
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General Jurisdiction vs. Specific Jurisdiction

General Jurisdiction
• Continuous and systematic contact with the forum state
• Renders the Defendant “at home”
• Nerve center test: corporation’s officers direct, control, and 

coordinate the corporation’s activities 
• (PPOB, headquarters, place of incorporation)

Specific Jurisdiction
• “Specific jurisdiction is confined to adjudication of issues deriving 

from, or connected with, the very controversy that establishes 
jurisdiction.” Bristol-Myers, 137 S.Ct. at 1780.

• Individualized connection to the forum
17



The Path 
to 

Canaday • Why is this an issue in FLSA collective 
actions?

• The FLSA permits aggrieved employees 
to sue on “behalf of… themselves and 
other employees similarly situated.” 29 
U.S.C. § 216(b)

• Opt-in vs. Opt-out

• Majority of the District Courts in the 
Sixth held that Bristol-Myers divests 
federal courts of specific jurisdiction 
over out-of-state opt-in plaintiffs in 
FLSA collective actions.

• Only one court (M.D. Tenn.) disagreed

© WWPF 2022

The Path to 
Canaday
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Canaday: 
The 

Underlying 
Dispute

• Plaintiff Laura Canaday filed an 
FLSA collective action in W.D. 
Tennessee

• Alleges Anthem misclassified 
utilization review nurses as 
exempt from overtime

• Anthem counters and asserts 
that the Court lacks personal 
general jurisdiction, and thus 
out-of-state plaintiffs much each 
establish specific personal 
jurisdiction 

© WWPF 2022

Canaday: 
The 

Underlying 
Dispute
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Canaday: 
District 

Court 
Holding

District Court ultimately 
held that: 

“Because Defendant is not subject 
to general jurisdiction in Tennessee, 
the exercise of personal jurisdiction 
in this case requires each opt-in 
plaintiff to demonstrate that her 
claim arose from or is sufficiently 
related to Defendant’s 
conduct/activity within Tennessee. 
The record does not demonstrate 
that any of the putative out-of-state 
plaintiffs’ wages were in any way 
related to Defendant’s activities in 
Tennessee.”

© WWPF 2022

Canaday: 
District 

Court 
Holding
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The 
Appeal

• “Whether principles of personal jurisdiction 
prohibit a federal court from maintaining an 
FLSA collective action that includes opt-in 
plaintiff-employees who worked for the 
defendant-employer outside the state where 
the federal court is located.”

Canaday’s Framing: 

• “Whether a federal court may exercise 
personal jurisdiction over a defendant as to 
the claims of out-of-state party plaintiffs 
who join a putative collective action under 
the Fair Labor Standards Act when it would 
lack jurisdiction over the defendant as to 
those out-of-state party plaintiffs’ claims if 
they were brought individually.”

Anthem’s Framing: 

© WWPF 2022

The Appeal
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Canaday’s Arguments

• Everything rests on the named plaintiff: 
• Personal jurisdiction
• Service of process

• Rule 4(k) TERRITORIAL LIMITS OF EFFECTIVE SERVICE.
• (1) In General. Serving a summons or filing a waiver of 

service establishes personal jurisdiction over a defendant: 
(A) who is subject to the jurisdiction of a court of general 
jurisdiction in the state where the district court is located

• Distinction between the Fifth and Fourteenth Amendment
• Bristol-Myers dealt with state claims in the mass-tort 

context, not federal claims
• FLSA does not support a geographic limitation
• Last but not least: judicial economy, fairness, and 

convenience
22



Appellee Anthem’s Position

FLSA does not create 
personal jurisdiction or 

excuse its absence

Fifth Amendment Due 
Process requirements: 

sufficient minimum 
contacts with the 

forum

Fed. R. Civ. P. 4(k)(1)(A) 
& 4(k)(1)(C)

Nationwide collective 
actions remain viable 

even after proper 
application of Bristol-

Myers

Forum Shopping

© WWPF 2022 23



Sixth Circuit’s Order

• The court affirmed the District Court’s ruling, dismissing 
out-of-state opt-in Plaintiffs on personal jurisdiction 
grounds

• Opt-in mechanism grants party status as if the plaintiff “had 
initiated the action.”

• Back to Rule 4(k): 
• Congress could have created nationwide service of process, but did 

not
• The only applicable provision asks whether Anthem is subject to 

jurisdiction in the host state (TN) - No.
• Fourteenth Amendment Due Process Clause

• Splintering cases is something Plaintiffs can solve for by bringing 
actions in places where general jurisdiction exists. The main concern 
for a due process analysis is the burden on the defendant, not the 
plaintiffs

© WWPF 2022 24



Cert Petition
• February 8, 2022: Canaday files a Cert 

Petition to SCOTUS
• Question Presented: “Whether a federal court 

has the authority, absent general personal 
jurisdiction over the defendant or the 
defendant’s consent, to maintain a Fair Labor 
Standards Act collective action that includes 
opt-in plaintiffs who worked for the defendant 
outside the state where the court is located.”

• Highlights the split in the circuits
• 23 district courts and the First Circuit held Bristol-

Myers does not apply
• 24 district courts, the Sixth and Eighth Circuits held 

that it does

• Arguments mirror the appeal
• Unclear if Anthem will file a Brief in 

Opposition or acquiesce to the request for 
certiorari

© WWPF 2022 25



• The Eighth Circuit thinks so: Vallone v. CJS Sol. Grp., LLC, No. 20-2874, 2021 U.S. 
App. LEXIS 24601 (8th Cir. Aug. 18, 2021)(Due Process Clause limits personal 
jurisdiction, so jurisdiction over non-resident Defendant HCI based on contacts and just 
“because the court had personal jurisdiction over one set of claims that arose based on 
travel to Minnesota, the court could [not] exercise jurisdiction over all travel-time claims 
against HCI”).

• Distinguishes Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 104 S. Ct. 1473, 79 L. 
Ed. 2d 790 (1984), because there Court considered potential nationwide damages in a 
libel case because personal jurisdiction over the defendant was premised on the 
defendant's circulation of a magazine in the forum State., thus the issue was the “scope 
of a claim involving in-state injury and injury to residents of the State, not, as in this 
case, jurisdiction to entertain claims involving no in-state injury and no injury to 
residents of the forum State.“ (emphasis in original).

Can That Be Right?
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• Waters v. Day & Zimmermann NPS, Inc., No. 20-1997, 2022 U.S. App. LEXIS 1061 (1st Cir. Jan. 13, 2022).
• Divided panel of the First Circuit disagrees.
• Employer urges exactly what you’d expect: “[Bristol] requires our dismissal of the nonresident opt-in claims 

because the Massachusetts district court lacked either general or specific personal jurisdiction as to those 
claims.” Id. at *13.  

• The Court, summarizing the procedural mass-tort history of Bristol, notes that its holding “rests 
on Fourteenth Amendment constitutional limits on state courts exercising jurisdiction over state-law claims.”  
Id. at *15.  

• But the “constitutional limits of a federal court’s jurisdiction over federal-law claims are drawn in the first 
instance with reference to the [D]ue [P]rocess [C]lause of the [F]ifth [A]mendment.”  And, the Fifth 
Amendment does not bar an out-of-state plaintiff from suing to enforce their rights under a federal statute in 
federal court if the defendant maintained the requisite minimum contacts with the United States.”  

Can That Be Right?
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• Re: competing appellate authority (including Vallone): “decision[s do not] suggest that 
the Fourteenth Amendment directly limits federal-court authority to entertain multi-state 
collective actions.”  Thus, those courts had overreached in extending Bristol to 
adjudication of nationwide federal claims in a federal court. 

• Those courts’ reliance on FRCP 4(k) misread what is actually a “territorial limit on 
effective service of a summons.”

• Rule 4 is “concerned with initial service, not jurisdictional limitations after service,” and 
“the absence of a nationwide-service provision in the FLSA only requires resort to state 
law for service of process.”  

• Once that process is served, the jurisdictional question is not a Fourteenth Amendment 
question.

Waters, con’t
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• Judge Barron notes that in “response to relatively recent developments in the 
law that defines the limits that the Fourteenth Amendment's Due Process 
Clause places on the exercise of personal jurisdiction over a defendant in a civil 
action in state court” – i.e., Bristol -- some commentators have called for 
amending Rule 4(k)(1)(A). 

• In his view, the commentators’ argument that an amendment is necessary to 
ensure that it does not become a bar to the beneficial aggregation of claims 
in federal court  suggests that it currently does just that, and that the majority’s 
“gotcha” reading of jurisdiction based on the time of service is incorrect.

• Would punt on the issue and reject the interlocutory appeal (Oh the discovery 
injustice!).  

Waters, con’t (the dissent)
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• What else?  Petition for certiorari filed February 25, 2022.
• Day & Zimmermann NPS, Inc. v. John Waters, Supreme Court Docket No. 21-1192.
• Response due March 31, 2022.

Waters, con’t (status)
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• Swamy v. Title Source, Inc., No. C 17-01175 WHA, 2017 U.S. Dist. LEXIS 186535 (N.D. 
Cal. Nov. 10, 2017)(“Unlike the claims at issue in Bristol-Myers, we have before us a 
federal claim created by Congress specifically to address employment practices 
nationwide.  Congress created a mechanism for employees to bring their claims on 
behalf of other employees who are similarly situated, and in no way limited those claims 
to in-state plaintiffs)(internal citations omitted).

• Also see Molock v. Whole Foods Mkt. Grp., Inc., 445 U.S. App. D.C. 417, 952 F.3d 293 
(2020)(in Rule 23 context, declining to apply Bristol prior to class certification).

Additional Authority 
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Bristol-Meyers Squibb Tracking Chart 

0 1 2 3 4 5 6 7 8 9

First Circuit

Second Circuit

Third Circuit

Fourth Circuit

Fifth Circuit

Sixth Circuit

Seventh Circuit

Eighth Circuit

Ninth Circuit

Tenth Circuit

Eleventh Circuit

Neither Declining Applying
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What’s next? 
Employer-Favored Circuits 

• Reduced risk of defending 216(b) collective actions 
brought by non-resident opt-in π’s 

• Higher likelihood of dismissal of non-resident opt-in 
π’s 

• More frequent use of BMS defense by employers 

• Minimization of potential exposure 

• Heightened protection for multi-state employers 

Employee-Favored Circuits 

• Increased risk of defending 216(b) collective actions 
brought by non-resident π’s 

• Forum Shopping 

• “Cottage Industry” litigation threat 

• Growing burden and expense to litigate

• Employer defense strategies will need revamping 
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Contact Information

Liz Austin

eaustin@williamsweese.com

Matthew R. Korn

mkorn@fisherphillips.com

Noel P. Tripp

noel.tripp@jacksonlewis.com
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