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A Brief History: The Class Action 

Fairness Act of 2005 (CAFA)

 Before CAFA, class action defendants had trouble establishing federal diversity 
jurisdiction for multi-state claims, because they had to show complete diversity 
among all plaintiffs and defendants and an amount in controversy (at least 
$75,000) for each named plaintiff.

 CAFA changed things. It created federal jurisdiction for class actions with:

 (1) 100+ class members

 (2) an aggregate amount in controversy of more than $5 million

 (3) minimal diversity (i.e., at least one plaintiff class member is diverse from at least 
one defendant)

 As a result of CAFA, most consumer class actions are now heard by federal courts, 
which can transfer similar class actions to a single court for coordinated 
treatment.

 There are some exceptions to CAFA (e.g., the local controversy exception).



Personal Jurisdiction: Introduction & 

Overview

 Nationwide class actions often include many members who are not 
subject to personal jurisdiction in the court.  

 Does personal jurisdiction present a barrier to class certification in these actions?

 The Supreme Court’s decision in BMS helped this issue gain traction, with 
courts reaching different outcomes.

 Some courts say BMS does not apply to absent class members (i.e., nothing has 
changed).

 Other courts say that BMS may apply, but it cannot be raised prior to certification.

 The law is still in flux here, and BMS has not been a gamechanger for 
defendants just yet.

 Named plaintiffs have a much more difficult time achieving personal jurisdiction over 
defendants than do absent unnamed class members.



Personal Jurisdiction: Bristol-Myers 

Squibb

 BMS ruled that out-of-state plaintiffs who could not 
establish personal jurisdiction could not bring claims in a 
consolidated mass action even if it included in-state 
plaintiffs.  

 California courts therefore lacked jurisdiction over the 
claims of the plaintiffs who were not California residents 
and had not purchased, used, or been injured by Plavix in 
California. 

 BMS was a game changer – but how it impacts class
actions is still developing.  



Personal Jurisdiction: Bristol-Myers 

Squibb

 BMS left two questions unresolved:

 Whether the Court’s holding applies in federal court:

 “[W]e leave open the question whether the Fifth Amendment imposes 
the same restrictions on the exercise of personal jurisdiction by a 
federal court.”

 Most federal courts to consider the question have concluded that BMS
does apply in federal court, particularly when diversity of citizenship 
is the basis for jurisdiction.  

 Whether the Court’s holding applies to class actions:

 “The Court today does not confront the question whether its opinion 
here would also apply to a class action.” (Sotomayor, J., dissenting)



Personal Jurisdiction: Circuit Split??

 BMS does not apply to absent class members.

 Third Circuit

 Sixth Circuit

 Seventh Circuit

 BMS may apply—but it cannot be raised prior to certification.

 D.C. Circuit

 Fifth Circuit

 Ninth Circuit



Personal Jurisdiction: Mussat v. IQVIA 

(7th Cir.)

 Mussat v. IQVIA, Inc., 953 F.3d 441, 445 (7th Cir. 2020)

 Recipient of unsolicited faxes brought class action against sender under TCPA.

 N.D. Ill. court struck proposed nationwide class based on BMS and personal jurisdiction. 

 Seventh Circuit found BMS does NOT apply to class actions:

 “We see no reason why personal jurisdiction should be treated any differently from 
subject-matter jurisdiction and venue: the named representatives must be able to 
demonstrate either general or specific personal jurisdiction, but the unnamed class 
members are not required to do so.” Id. at 447.  

 “Nonnamed class members . . . may be parties for some purposes and not for others. The 
label ‘party’ does not indicate an absolute characteristic, but rather a conclusion about 
the applicability of various procedural rules that may differ based on context.” Id. 
(relying on pre-BMS precedent).

 Applying BMS to class actions would “urge[] a major change in the law of personal 
jurisdiction and class actions [and is] not warranted by the Supreme Court’s decision in 
Bristol-Myers.” Id. at 448.



Personal Jurisdiction: Lyngaas v. 

Curaden AG (6th Cir.)

 Lingaa’s v. Ag, 992 F.3d 412, 433 (6th Cir. 2021).

 Sixth Circuit agreed with the Seventh and held that BMS did not apply to class 

actions.

 “We decline to extend Bristol-Myers Squibb in this manner. Long-standing 

precedent shows that courts have routinely exercised personal jurisdiction 

over out-of-state defendants in nationwide class actions, and the personal-

jurisdiction analysis has focused on the defendant, the forum, and the named 

plaintiff, who is the putative class representative.”



Personal Jurisdiction: Fischer v. Fed. 

Express Corp. (Third Circuit)

 Fischer v. Fed. Express Corp., 42 F.4th 366 (3d Cir. 2022).

 The Third Circuit also agreed with the Seventh Circuit.

 “We analyze the jurisdictional questions with respect to the 

class as a whole, as exemplified by the named plaintiff. Thus, 

we agree with many of our colleagues across the appellate and 

trial benches who held have that Bristol-Myers did not change 

the personal jurisdiction question with respect to class 

actions.” Id. at 375.



Personal Jurisdiction: Molock v. Whole 

Foods (D.C. Cir.)

 Molock v. Whole Foods, 952 F.3d 293 (D.C. Cir. 2020) 

 Employees brought nationwide class action against employer alleging 

manipulation of bonus program. 

 D.D.C. court denied motion to dismiss for lack of personal jurisdiction 

over nonresident class members. 

 D.C. Circuit affirmed, finding the motion to dismiss was premature until 

class is certified: “Any decision purporting to dismiss putative class 

members before [class certification] would be purely advisory.”

 Dissent: BMS applies in class actions and the claims of out-of-state class 

members should have been dismissed.



Personal Jurisdiction: Cruson v. 

Jackson Nat’l (5th Cir.)

 Cruson v. Jackson Nat’l Life Ins. Co., 954 F.3d 240 (5th Cir. 
2020).

 The Fifth Circuit reached a similar decision to the D.C. Circuit.

 Court held that a motion to dismiss based on personal 
jurisdiction is premature before class certification.  

 “[Defendant’s] objection to personal jurisdiction concerned only 
class members who were non-residents of Texas. Those members, 
however, were not yet before the court when Jackson filed its Rule 
12 motions. What brings putative class members before the court 
is certification: Certification of a class is the critical act which 
reifies the unnamed class members and, critically, renders them 
subject to the court’s power.” Id. at 250. 



Personal Jurisdiction: Moser v. 

Benefytt Tech. (9th Cir.)

 Moser v. Benefytt, Inc., 8 F.4th 872, 877 (9th Cir. 2021).

 The Ninth Circuit agreed with the Fifth and D.C. Circuits. 

 “The question here is whether, at the motion to dismiss stage, it was an 

‘available’ Rule 12(b) defense that the district court lacked personal 

jurisdiction over unnamed, non-resident putative class members. The answer 

is no.”

 Molock, Cruson and Moser thus leave the question of whether personal 

jurisdiction requires dismissal of out-of-state plaintiffs until after 

certification.

 This may present a basis for arguing the class should not be certified if personal 

jurisdiction raises individual issues.



Article III Standing: Overview & 

Introduction

 Article III of the U.S. Constitution requires that everyone has standing (i.e., 

the plaintiff must have suffered an actual or imminent alleged injury that is 

concrete and particularized).

 But does that mean every member of a class action has to have suffered an 

injury?

 In TransUnion LLC v. Ramirez, 141 S. Ct. 2190 (2021), the Supreme Court held that

all class members must have Article III standing to recover.

 Still, it is not clear to what extent every class member must demonstrate standing 

prior to certification.

 Settlements may also become more difficult.



TransUnion: Background – Spokeo 

 Spokeo v. Robins, 578 U.S. 330 (2016).

 Issue: Whether Congress can confer Article III standing on a plaintiff to bring 

an action based on an alleged violation of a statute where the plaintiff has not 

otherwise suffered concrete injury.

 6-2 decision held that whatever statutory violation may have occurred, a 

plaintiff must suffer an injury-in-fact that is “concrete and particularized” to 

satisfy Article III standing.

 “Intangible” injuries may be concrete, and the “violation of a procedural 

right” may be sufficient. But a “bare procedural violation, divorced from any 

concrete harm” to the plaintiff, does not establish standing.

 Spokeo has been criticized for providing inadequate guidance, leading to 

substantial post-remand confusion.



TransUnion: Background

 Sergio Ramirez sued on behalf of himself and proposed class alleging 

violations of the FCRA.

 While purchasing a new car in February 2011, he was denied a sale after car 

dealer found that his credit report had been flagged with OFAC Advisor Alert.

 For jury trial, the parties stipulated that only 1,853 class members had their 

credit reports disseminated.

 Jury verdict for Ramirez including statutory and punitive damages of more 

than $60 million.



TransUnion: Holding

 “Congress’s creation of a statutory prohibition or obligation and a cause of action does not 
relieve courts of their responsibility to independently decide whether a plaintiff has suffered 
a concrete harm under Article III.”

 Only those class members, including Sergio Ramirez himself, who demonstrated an injury-in-
act had standing under Article III to seek redress under the FCRA in federal court. 

 The Supreme Court summarized: “[n]o concrete harm, no standing.”

 Plaintiffs generally may not assert class claims based on “bare procedural violations.”

 6,332 of 8,185 class members lacked standing and thus had no viable claim that TransUnion 
failed to use reasonable procedures to ensure accuracy of credit files.

 The Court further held all class members—save Ramirez—lacked standing on other claims 
related to formatting defects in mailings.

 There was no dispute that the named plaintiff suffered a concrete harm sufficient to 
establish individual standing, so the Court’s instruction that the Ninth Circuit consider 
“whether class certification is appropriate in light of our conclusion about standing” 
necessarily had to focus on whether unnamed class members should be the focal point of the 
class certification analysis. 



TransUnion: Dissent

 Dissent: Justice Thomas argued that injuries based on a statutorily created 

private right are enough to create a case or controversy under Article III, 

regardless of whether plaintiff could show loss.

 Justice Kagan dissented separately, agreeing with Justice Thomas but noting 

that there still needed to be a concrete injury. She nonetheless emphasized 

that statutory violations that do not result in concrete injuries would be 

exceedingly rare, as Congress is well suited to conclude whether a harm 

exists.



A Pyrrhic Victory for Defendants?

 Thomas, J. Dissent: “Today’s decision might actually be a pyrrhic victory 
for TransUnion. The Court does not prohibit Congress from creating 
statutory rights for consumers; it simply holds that federal courts lack 
jurisdiction to hear some of these cases. That combination may leave 
state courts—which ‘are not bound by the limitations of a case or 
controversy or other federal rules of justiciability even when they address 
issues of federal law,’ . . . as the sole forum for such cases, with 
defendants unable to seek removal to federal court.” 

 Winters v. Douglas Emmett, Inc., 2021 WL 2769039 at *2 (C.D. Cal. July 2, 
2021) (plaintiff successfully sought remand, despite conceding lack of injury in 
remand briefing).

 Committee to Elect Dan Forest v. Employees Political Action Committee, 853 
S.E.2d 698 726 (N.C. 2021) (recognizing legislature’s “power to create . . . 
‘standingless’ causes of action based upon purely ‘public’ rights”).



Unanswered Questions After 

TransUnion

 TransUnion made clear that uninjured class members cannot recover 

damages. But the Court did not address to what extent every class member 

must demonstrate standing before certification. 

 Supreme Court expressly declined to address this question in footnote 4 

(“We do not here address the distinct question whether every class 

member must demonstrate standing before a court certifies a class.”).

 The decision nevertheless strongly suggests that a class should not be 

certified absent a showing that substantially all members suffered actual 

(and comparable) injury. See TransUnion, 131 S.Ct. at 2208 (“Every class 

member must have Article III standing in order to recover individual 

damages. . . [and] Plaintiffs must maintain their personal interest in the 

dispute at all stages of litigation.”).



TransUnion Not Quite a Watershed 

Moment Thus Far

 Many courts have found that TransUnion did not significantly impact their class 
certification decisions:

 Butela v. Midland Credit Mgmt. Inc., 341 F.R.D. 581 (W.D. Pa. 2022)

 Court granted class certification over the objections of defendant, who argued that certification 
should be denied under TransUnion because plaintiff had not shown that each putative class 
member had Article III standing. 

 The court rejected defendant’s assertion that TransUnion “raised the bar” for standing in class 
certification, finding that “TransUnion did not abrogate the Court of Appeals for the Third 
Circuit’s prior decisions in Neale and Mielo. Those cases, which are binding on this Court, provide 
that ‘unnamed, putative class members need not establish Article III standing’ at the class 
certification stage.”

 In re Marriott Int’l, Inc., Customer Data Sec. Breach Litig., 341 F.R.D. 128 (D. Md. 2022)

 At class certification, defendants argued that the inclusion of absent class members who lack 
standing made class certification improper, based on TransUnion.

 Citing footnote 4, the court found that the Supreme Court had declined to address whether 
classwide standing needs to be established for class certification and that the Fourth Circuit 
precedent declining to create this requirement still governed this question. 



TransUnion Not Quite a Watershed 

Moment Thus Far – Cont.

 Chen-Oster v. Goldman, Sachs & Co., No. 10CIV6950ATRWL, 2022 WL 814074 (S.D.N.Y. Mar. 17, 
2022), on reconsideration in part, No. 10CIV6950ATRWL, 2022 WL 3586460 (S.D.N.Y. Aug. 22, 
2022) (denying defendant’s motion to decertify based on lack of standing because TransUnion
had not changed the circuit rule that courts “do not require that each member of a class 
submit evidence of personal standing”).

 In re Chevrolet Bolt EV Battery Litig., No. 2:20-CV-13256-TGB-CI, 2022 WL 4686974, at *9 
(E.D. Mich. Sept. 30, 2022) (concluding TransUnion did not provide a clear opinion about the 
timing of standing analysis “in either direction” and declining to consider the issue in ruling 
on a motion to dismiss).

 In re Apple Inc. Device Performance Litig., 50 F.4th 769, 782 (9th Cir. 2022) (holding that, 
even under TransUnion, standing was not an obstruction to the class settlement, as plaintiffs 
only had to plausibly allege their claims).

 In re EpiPen (Epinephrine Injection, USP) Mktg., Sales Pracs. & Antitrust Litig., No. 17-MD-
2785-DDC-TJJ, 2021 WL 5918912, at *5 (D. Kan. Dec. 15, 2021) (concluding that TransUnion
“doesn’t require decertification” because it “never holds or even implies that class 
certification requires every class member to demonstrate standing”).



Impact of TransUnion on Settlements

 The concern is that TransUnion may help keep plaintiffs out of federal court, but 
may make large-scale settlements more difficult and less beneficial, thereby 
increasing the number of lawsuits defendants must face.

 Is there less “peace” to be bought? 

 Drazen v. Pinto, 41 F.4th 1354 (11th Cir. 2022) (decertifying a TCPA settlement 
class because it included members who could never have had Article III standing).

 When a class seeks certification for the sole purpose of a damages settlement under Rule 
23(e), the class definition must be limited to those individuals who have Article III 
standing.

 Does the same requirement that every class member have an injury apply at the 
settlement stage? 

 See In re Hyundai and Kia Fuel Economy Litig., 926 F.3d 539 (9th Cir. 2019) (different 
application of Rule 23(b)(3) factors to settlement classes).



Practical Considerations for Nationwide 

Class Practitioners after TransUnion

 A direct standing challenge is not the only way to oppose class certification in the presence of 
uninjured class members. 

 Often, the best way to present such arguments will be under the Rule 23 framework of 
typicality, adequacy, and/or predominance.

 See Olean (“courts must apply Rule 23(b)(3) on a case-by-case basis, rather than rely on a per 
se rule that a class cannot be certified if it includes more than a de minimis number of 
uninjured class members”).

 The strength of such arguments will depend on the evidentiary record at the class 
certification stage. The record will not always be as clear as in TransUnion, where the parties 
stipulated to the number of uninjured class members. 

 Jurisdictional merry-go-round

 See Mocek v. Allsaints USA, Ltd., 2016 WL 7116590 (N.D. Ill. Dec. 7, 2016) (remanding due to 
lack of subject-matter jurisdiction, but awarding more than $58,000 in fees because defendant 
“tried to have it both ways by asserting, then immediately disavowing, federal jurisdiction”).

 Elevated importance of discovery/Daubert motion practice on damages experts following 
TransUnion as plaintiffs resort to more complex damages models to show class-wide injury.



TransUnion & Predominance

 Some courts have found that TransUnion creates significant individual questions regarding 
standing that would predominate in the case:

 Weiner v. Ocwen Fin. Corp., 342 F.R.D. 136 (E.D. Cal. 2022) 

 The court granted defendant’s motion to decertify the class where there was a dispute over 
whether all class members had actually paid the fees in question. 

 The court reasoned that “[p]ursuant to TransUnion, every class member must have suffered 
this monetary harm in order to establish Article III standing to proceed before this 
Court…Because Plaintiff cannot definitively establish at this juncture that each class member in 
each of the three classes certified by Judge England has suffered this concrete harm, the Court 
finds ‘that the questions of law and fact common to class members” does not “predominate 
over any questions affecting only individual members’ under Rule 23(b)(3).” 

 Nguyen v. Raymond James & Assocs., Inc., No. 8:20-CV-195-CEH-AAS, 2022 WL 4553068 (M.D. 
Fla. Aug. 12, 2022)

 The court stated that the 11th Circuit had instructed “district courts to consider whether the 
individualized issue of standing will predominate over the common issues in the case before 
certifying a class,” and declined to certify the class where plaintiff had “not established that 
all class members have suffered an injury in fact such that they have standing, or whether the 
individual issue of standing would predominate over the common issues in the case.”



Predominance: Introduction & 

Overview

 Predominance is a “far more demanding” hurdle than Rule 23(a)’s commonality 

requirement. Amchem Prod., Inc. v. Windsor, 521 U.S. 591, 624 (1997).

 In nationwide class actions that require application of multiple state laws, the 

individual legal and factual issues implicated necessarily call into question the 

predominance requirements of Rule 23(b)(3).

 If nationwide class claims must be decided on the basis of multiple states’ laws, a 

court will likely find Rule 23(b)(3)’s predominance requirement is not satisfied.

 Predominance is ordinarily addressed at the class certification stage. That said, 

defendants should also consider moving to strike.

 Defendants bear the burden on a motion to strike, unlike at the class certification stage.

 The class certification stage is often a heavier lift (e.g., 50 state surveys).



Predominance: A Significant Hurdle

 Huber v. BioScrip Infusion Servs., No. CV 20-2197, 2021 WL 1313411, at *10 (E.D. 

La. Apr. 8, 2021) (citation omitted) (“In a multi-state class action, variations in 

state law may swamp any common issues and defeat predominance.”).

 Scarlett v. Air Methods Corp., No. 16-CV-02723-RBJ, 2020 WL 2306853, at *11 (D. 

Colo. May 8, 2020) (“legal disparities preclude effective class resolution”).

 Smith v. Smithfield Foods, Inc., No. 2:21-CV-194, 2021 WL 6881062, at *9 (E.D. Va. 

Dec. 21, 2021), report and recommendation adopted, No. 2:21CV194, 2022 WL 

407378 (E.D. Va. Feb. 9, 2022) (“[C]ertification of a nationwide class is rare. Courts 

are generally more inclined to certify classes across a single state or region.”).



Predominance: Adams Pointe I, L.P. 

(3d Cir.)

 Adams Pointe I, L.P. v. Tru-Flex Metal Hose Corp., No. 20-3528, 2021 WL 

3612155, at *4 (3d Cir. Aug. 16, 2021).

 Plaintiffs sought to certify a nationwide class,  bringing claims of defective design 

against manufacturers of stainless-steel gas pipes. 

 The Third Circuit held that plaintiffs had not shown how the various elements of 

common law claims “fall into a limited number of predictable patterns.” Id. at *4 

(citation omitted).

 Further, “the patterned jury instructions they provided for the fifty states fail to 

show how a ‘jury could be charged in some coherent manner,’ by reference to 

these instructions.” Id. (citation omitted).



Predominance: Elson v. Black (5th Cir.)

 Elson v. Black, No. 21-20349, 2023 WL 111317 (5th Cir. Jan. 5, 2023).

 Plaintiffs brought a nationwide class, alleging that “FasciaBlaster” did not 

eliminate cellulite as promised. They asserted consumer protection fraud claims 

and breach of warranty claims under the laws of multiple states.

 The Fifth Circuit upheld the district court’s grant of the motion to strike.

 No predominance due to state-law variations

 No predominance due to need for individualized reliance inquiries

 “[V]ariations in state law here ‘swamp any common issues and 

defeat predominance.’” Id. at *3 (citation omitted).

 “‘Subclass’ is not a magical word that remedies defects of predominance.” Id. at 

*4.



Motions to Strike

 Phan v. Sargento Foods, Inc., No. 20-CV-09251-EMC, 2021 WL 2224260, at *8 (N.D. Cal. June 
2, 2021) (granting motion to strike proposed nationwide class of purchasers of dairy cheese 
products) 

 “Plaintiff has not sufficiently shown that common questions of fact or law predominate over 
individualized issues – or that a class action would be manageable” – “where the laws of all 50 
states are implicated.”

 “Motions to strike class allegations are disfavored because a motion for class certification is a 
more appropriate vehicle for arguments about class propriety.” Id. at *6 (cleaned up).

 “However, that does not mean that a motion to strike class claims or allegations cannot be 
decided at the pleading stage.” Id. 

 “The problem for plaintiffs [here] is that we cannot see how discovery or for that matter more 
time would have helped them . . . The key reality remains: Their claims [for false advertising 
in violation of consumer protection law] are governed by different States’ laws, a largely legal 
determination, and no proffered or potential factual development offers any hope of altering 
that conclusion, one that generally will preclude class certification.” Id. at *7 (quoting Pilgrim 
v. Univ. Health Card, LLC, 660 F.3d 943, 949 (6th Cir. 2011).



 Illustrate material variations in the laws of specific states using caselaw so the 
court can see exactly how the laws it would have to apply cannot be reconciled.  

 Example:

 Reliance is not an element of an express warranty claim in Colorado and Virginia. Lutz 
Farms v. Asgrow Seed Co., 948 F.2d 638, 644-45 (10th Cir. 1991); Daughtrey v. Ashe, 413 
S.E.2d 336, 338-39 (Va. 1992).  

 By contrast, other states, including Minnesota, Florida and Rhode Island, require proof of 
reliance to state a claim for breach of express warranty.  E.g., In re RFC & ResCap 
Liquidating Tr. Litig., No. 13-cv-3451 (SRN/JJK/HB) et al., 2015 WL 3756476, at *4 (D. 
Minn. June 16, 2015); Jeld-Wen, Inc. v. Nebula Glass Int’l, Inc., No. 05-60860-CIV, 2007 
WL 5960207, at *13 (S.D. Fla. May 15, 2007); Sheehan v. N. Am. Mktg. Corp., C.A. No. 05-
364 S, 2008 WL 896152, at *5 (D.R.I. Apr. 2, 2008) (citing Thomas v. Amway Corp., 488 
A.2d 716, 720 (R.I. 1985)), aff’d, 610 F.3d 144 (1st Cir. 2010).  

 By even further contrast, some states, such as Hawaii and Illinois, recognize a rebuttable 
presumption of reliance.  E.g., Torres v. Nw. Eng’g Co., 949 P.2d 1004, 1015 (Haw. Ct. 
App. 1997); Felley v. Singleton, 705 N.E.2d 930, 934-35 (Ill. App. Ct. 1999). 

Motion to Strike – Strategy



Forsher v. J.M. Smucker Co.

 Forsher v. J.M. Smucker Co., No. 5:19CV00194, 2020 WL 1531160, at *10 (N.D. 
Ohio Mar. 31, 2020).

 Plaintiff brought nationwide class action, alleging Jif Peanut Butter engaged in 
false advertising by labeling its products as “natural”

 Court held that subclasses could not adequately address variations in state law 
where 44 state laws were pled.

 “[Bringing suit in 44 states] is unmanageable and fatal even at the pleading stage 
because breach of express warranty varies widely from state to state making it 
unsuitable for class-wide resolution.” Id. at *9.

 “The elements for breach of express warranty differ from state to state, including 
whether reliance, pre-suit notice, or privity are required.”  Id. (providing examples of 
variations)

 Court held this was not a Rule 23 argument and was not premature—it could be 
dealt with at the Motion to Dismiss stage.



Subclasses – Rulings Vary

 Hart v. BHH, LLC, No. 15CV4804, 2017 WL 2912519, at *8 (S.D.N.Y. July 7, 2017) 

(certifying nationwide class for fraud claim where court could “may utilize a 

number of management tools, including special verdict sheets and subclasses”).

 Dzielak v. Whirlpool Corp., No. CV 2:12-89 (KM)(JBC), 2017 WL 6513347, at *16 

(D.N.J. Dec. 20, 2017) (“by dividing the action into seven state-specific subclasses, 

the court could minimize complicated choice-of-law issues and ensure that the 

substantive rights of plaintiffs are not altered”).

 In re McCormick & Co., Inc., Pepper Prod. Mktg. & Sales Pracs. Litig., 422 F. Supp. 

3d 194, 225 (D.D.C. 2019) (“most viable in cases with a small number of states in 

question (i.e., multi-state rather than nationwide).”).



Special Verdict Forms

• In re Polyurethane Foam Antitrust Litig., No. 1:10 MD 2196, 2015 WL 4459636, at 

*3 (N.D. Ohio July 21, 2015) (differences in 15 state laws could “be addressed with 

special verdict forms”).

• In re Checking Acct. Overdraft Litig., 307 F.R.D. 630, 652 (S.D. Fla. 2015) (“The 

proposed special verdict forms . . . illustrate that the variations among the 

applicable state laws are not material and can be managed to permit a fair and 

efficient adjudication by the trier of fact.”).



Fighting Subclasses & Special Verdict 

Forms

 Manageability/predominance problems can’t magically “be obviated by the use of subclasses”

 Forsher v. J.M. Smucker Co., No. 5:19CV00194, 2020 WL 1531160, at *10 (N.D. Ohio Mar. 31, 2020) (“subclasses 
are not a substitute for compliance with Rule 23”).

 Jurors would still have to parse out and apply state-law differences from one subclass to the next

 De Lage Landen Fin. Servs., Inc. v. Rasa Floors, LP, 269 F.R.D. 445, 467 (E.D. Pa. 2010) (noting “significant 
management problems” that would arise in a proposed multi-state class trial, including the fact that it would 
be “exceptionally difficult for a jury to keep track” of the various factual issues “and then correlate those to 
the [c]ourt’s charge to the jury on the laws of several states at the end of the case”).

 Special verdict forms are not always desirable because they are lengthy and complicated

 In re EpiPen (Epinephrine Injection, USP) Mktg., Sales Pracs. & Antitrust Litig., No. 17-MD-2785-DDC-TJJ, 2020 
WL 1180550, at *55 (D. Kan. Mar. 10, 2020) (rejecting plaintiff’s argument that court can manage differences in 
state law with special verdict forms).

 Determining who falls within each subclass adds another layer of difficulty

 In re Aqua Dots Prods. Liab. Litig., 654 F.3d 748, 752 (7th Cir. 2011) (“Even if the subclasses proposed by the 
plaintiffs could address variance across state consumer protection laws, it would be very difficult to determine 
which consumers were in each subclass.”). 



Settlement Considerations

 Even though main goal in defending a class action is to defeat class certification, there 
may be occasions where the client may conclude that settlement is the best course.
 Plaintiffs have expressed a willingness to settle very inexpensively.
 The court has signaled an intent to certify a class and client wishes to get out front of having 

plaintiffs’ counsel being handed that leverage.
 Obviously, a non-class settlement would be preferable, but in many cases, that is not realistic 

because other counsel will assume representation of the class.
 In some cases, settling only with claimants in certain states may make sense and will preserve 

resources.
 But if there’s a risk that other counsel will bring new class actions for states not covered by the 

settlement or the client will be embarrassed by settling with some customers but not others, a 
nationwide settlement may be preferable 

 Nationwide settlement classes do not face the same challenges as nationwide litigation classes 
because they won’t go to trial — and manageabilty considerations are therefore irrelevant.

 Further, courts worry less about certifying settlement classes, because it is difficult for unnamed 
class members to challenge (as they can simply opt out of the settlement if they don’t like it) 
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