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Key Issues We’ll Cover

• The scope and status of the three key federal vaccine/testing 
mandates: OSHA ETS; CMS and Federal Contractor mandate

• State law variations on these requirements

• The interaction of state and federal law

• The grounds for and practical strategies for working through 
exemption and accommodation requests

• As of this writing the Supreme Court has heard argument but not 
issued a decision regarding a possible stay or the federal mandates
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OSHA ETS

• Private employers with 100 or more employees, company-wide

• Employers must develop, implement and enforce a written policy with one 
of two options: (a) mandate vaccination; (b) vaccine or weekly test

• Masking, Record keeping, PTO, Educational Materials and other 
requirements

• Current deadlines: 

o Jan 10: issue policy, collect vaccination status of all employees, PTO 
for vaccinations, provide educational information, establish reporting and 
recordkeeping policy;  

o Feb 9: testing 

• OSHA-approved state plans
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OSHA ETS – Scope and Basic Requirements

• Applies to private employers with 100 or more employees, company-
wide (including full time, part time, temporary or provisional, fully 
remote workers and minors)

• Covered employers must establish, implement, and a policy that 
either:

o requires COVID-19 vaccination as a condition of employment; 
or

o allows employees to choose between COVID-19 vaccination or 
regular testing and masking.
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OSHA ETS – Scope and Basic Requirements 
(continued)

• Policy can include exclusions for: medical contraindication; delay due 
to medical necessity; or those entitled under federal law to a 
reasonable accommodation due to a disability or sincerely held 
religious belief

• Exempts fully remote workers and employees who work entirely 
outside but these employees still count toward 100 coverage 
threshold
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OSHA ETS - Status 

• ETS was stayed nationwide by 5th Circuit, and after consolidation of all 
challenges, the 6th Circuit lifted the stay. 

• SCOTUS heard argument on January 7, 2022 on whether to re-impose 
the stay; may impose a short administrative stay until ruling 

10



OSHA ETS - Deadlines

By January 10, Employers must:

• Develop, implement and enforce a written policy with one of two of the
two options and that also includes information such as:
• Protocols for employees who test positive for COVID, including removal from the 

workplace  

• A requirement for face coverings for unvaccinated employees when indoors (with 
some exceptions) or inside a vehicle with others for work purposes

• Paid time off for vaccination (up to 4 hours for each primary vaccine does – not 
existing PTO).  Need not be retroactive.

• Collect and maintain records of vaccination status of all employees, with
particular acceptable proofs (the sooner the better, as this can take time)
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OSHA ETS – Deadlines (continued)

• Provide employees with
• information about the ETS;

• workplace policies and procedures;

• vaccination efficacy, safety and benefits;

• protections against retaliation related to vaccination; and

• laws providing for criminal penalties for supplying false documentation

• Establish a reporting policy and recordkeeping policy for COVID-19
related records (e.g. COVID-19 fatalities and in-patient hospitalizations)
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OSHA ETS – Deadlines (continued)

By February 9, Employers Must:

• Ensure employees who are not fully vaccinated are tested for
COVID-19 at least weekly (if in the workplace at least once a week)
or within seven days before returning to work (if away from the
workplace for a week or longer)

• NOTE: ETS does not require employer to pay for testing, but it may
be required by other laws (e.g. state/local laws regarding
reimbursement for medical tests; laws regarding reasonable
accommodations)
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OSHA ETS  - Enforcement

• Earlier in the pandemic, OSHA took the position that if an employer exercised good faith efforts to
come into compliance with its standards, the agency would not issue citations. OSHA appears to
be taking a similar approach with respect to ETS enforcement.

• It remains to be seen whether leniency in enforcement will extend beyond the dates listed above.

• Taking steps to comply with these deadlines now will help employers demonstrate compliance,
particularly with masking requirements for the unvaccinated

• Don’t forget state/local requirements and restrictions, which may apply to you in the meantime
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Federal Contractor Mandate

• Requires COVID-19 vaccination of covered contractor employees,
except in limited circumstances where an employee is legally
entitled to an accommodation;

• Mandate can apply to employees other than those directly
involved in fulfilling the federal contract

• Currently stayed as a result of litigation.
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Federal Contractor Mandate - Scope

• Applies to all covered contractor employees in workplaces where
individuals work on, or in connection with, a government
contract or subcontract

• Mandate can apply to employees other than those directly
involved in fulfilling the federal contract.
• Covered contractor employee” are those who (a) work at a worksite in which at

least one individual works on or in connection with a covered federal contract;
and/or (b) work on or in connection with a covered federal contract (including
remotely).

• Federal contractor mandates may, under certain circumstances, extend to
corporate affiliates that do not have a covered contract
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Federal Contractor Mandate – Basic requirements 

Requires:
• COVID-19 vaccination of covered contractor employees, except in limited

circumstances where an employee is legally entitled to an
accommodation;

• compliance by individuals, including covered contractor employees and
visitors, with the guidance related to masking and physical distancing
while in covered contractor workplaces; and

• designation by covered contractors of a person or persons to coordinate
COVID-19 workplace safety efforts at covered contractor workplaces.;
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Federal Contractor Mandate –
Exceptions/Accommodations

• Federal contractors and subcontractors are responsible for the reasonable
accommodation process and such process should be completed on a case-
by-case basis.

• In limited circumstances, covered contractors and subcontractors may grant
an extension to the vaccination deadline based on medical considerations
even if the covered contractor employee does not meet the legal definition
of “disability” (e.g., receipt of monoclonal antibodies or convalescent
plasma for COVID-19 treatment).
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Federal Contractor Mandate - Status

• Currently stayed as a result of litigation in various federal district 
courts

• A cautious approach is to take some preparatory steps in case the stay 
is lifted in some or all jurisdictions (e.g. establish a compliant policy 
and enforcement plan; plan how to handle possible employee 
resignations)

• Be aware of existing state or local requirements or restrictions that 
apply now
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Centers for Medicare & Medicaid Services (“CMS”) 
Mandate

• Requires full COVID-19 vaccination for staff and others at Medicare- and
Medicaid-certified providers and suppliers;

• Stayed in twenty-four states, but is now in effect in the remaining twenty-six
states; and

• Delayed implementation and enforcement.
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Centers for Medicare & Medicaid Services (“CMS”) 
Mandate

• November 5, 2021, CMS issued an interim final rule requiring full COVID-19
vaccination for staff and others at Medicare- and Medicaid-certified
providers and suppliers as a Condition of Participation by January 4, 2022.

• Challenged by various states.

• Currently stayed in twenty-four states. While technically in effect in the
remaining 26 states, CMS has delayed implementation and enforcement.

• SCOTUS heard oral argument January 7, 2022
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CMS Mandate -- Scope

Covered facilities include: 
• ambulatory surgical centers, hospices; hospitals, long term care facilities; psychiatric treatment 

facilities, intermediate care facilities for individuals with intellectual disabilities, home health agencies, 
comprehensive outpatient rehabilitation facilities, and others; 

• does not apply to other health care facilities or entities that participate in the Medicare and Medicaid 
programs, such as physician offices (but note that the OSHA ETS might); 

Covered individuals include: 
• Staff (clinical or non-clinical), including employees, licensed practitioners, students, trainees, and even 

volunteers.

• Individuals who provide treatment or other services for the facility under contract or other 
arrangements, such as independent contractors

• Staff providing services remotely via telework if they occasionally encounter fellow staff, but not those 
who telework 100% of the time. 
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CMS Mandate (continued)

• Full vaccination required 

• To comply, employers need to notify staff, update policies, track and 
document vaccination status, and also make contingency plans for 
those who test positive 

• No testing opt-out

• Exemptions (or delay) consistent with federal law (e.g. ADA and Title 
VII accommodations for those that meet the standards)

• What about state law accommodations/exemptions that go farther 
(more bases to seek exemption) than federal law? Preemption issues, 
anticipated litigation. 
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CMS Mandate (continued)

What to do now? 
Covered facilities:

• May want to continue to prepare the policies and procedures to comply with the 
Rule to be in a position to promptly implement them should the stays be lifted
and CMS begins enforcement. 

• Should be cautious about taking adverse employment actions based on 
employees’ non-compliance with vaccination requirements, particularly in those 
states with laws and executive orders mandating exemptions for employment-
related vaccination requirements.
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State/Local Mandates May be Stricter

Examples of Jurisdictions that go farther than federal ETS for some or
all industries

• New York State/New York City

• California

• Illinois

States that impose stricter restrictions may extend to other 
occupations or sectors regardless of size or limit exemptions in 
particular settings.
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Examples of Jurisdictions that Limit or Prohibit 
Vaccine Mandates

• Florida

• Texas

• Iowa

• Utah

• Tennessee 

• Indiana [legislation pending]

• State limitations on the full scope of the federal mandates can involve 
prohibitions on enforcing the mandate; creation of additional 
exemptions; limitations on substantiation requirements or a 
combination thereof. 
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Federal Mandate vs Anti-Mandate State Laws: Stuck 
Between a Rock and Hard Place

• Preemption issues
• state laws that require behavior prohibited by federal mandate will 

clearly be preempted 

• state laws requiring stricter standards likely will not be preempted, but 
may run afoul of the First Amendment if insufficient protection of 
religious objectors

• state laws that expand the scope of religious or disability related 
exemptions, likely will not be 

• Litigation expected 

27



Legal Bases for Employee Exemption Requests

• Title VII - Failure to accommodate religious belief or practice can be unlawful 
discrimination

• ADA - Failure to grant a reasonable accommodation to a known disability is 
an unlawful practice

• NOTE the duty to accommodate is broader under ADA (undue hardship) than 
Title VII (no more than "de minimis"). This can cause practical problems 
when applying.

• RFRA – for governmental employers

• State laws relating to “personal belief” exemptions/right of conscience

Legal Bases for Employee Exemption Requests
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Religious Exemptions. 

Religious Exemptions

• What is a religious belief for which accommodation may be required?
• How far can you go in requiring proof

• Pastor letter
• Reference to foundational documents
• Do you have to take a face value?
• Individual disagreement with pastoral statements

– How can you tell a religious belief from a political/ethical belief or insincere self-serving excuse.
• In some states it may not matter: Iowa, Tennessee, Utah possibly Indiana

• What level of burden must you accept to accommodate
• Federal law is no more than de minimis, most states are similar

• administrative difficulty?
• fear of infection/spread to coworkers?
• threat of infection to customers?

▪Governmental employers need to be careful about RFRA- are they favoring other 
grounds for exemption over religion.
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State Variations 

Some states have broader definitions of what constitutes a religious 
belief or expand religious belief to include personal philosophy.  
Tennessee, Indiana, proposed,  Illinois (legislatively amended)

Some states strictly limit an employer’s ability to question or require 
proof of the belief.  Iowa,

Some states dispense with the reasonableness/burden analysis and 
strictly prohibit any discrimination on the basis of the belief. Iowa Code 
Section 94.2; Illinois legislatively amended
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• Have a process by which employees can apply, and communicate it clearly 

• Set forth criteria for sorting religious from non-religious belief for internal use of reviewers

• Decide how hard you want to push 

• Could be determined by number of requests; availability of vaccinated vs. unvaccinated workers; 
expectation of other employees regarding safety 

• Questioning religious basis-

• Has the employee stated an objection only to this vaccine or can they point to a more general 
principle that in application prevents this vaccine?

• How does the principle identified affect the rest of their life? Do we know them to currently live in 
contravention of the principle in all other ways? 

• Would adherence to the principle cause inability to perform other important functions of the job? 

• Analyze the burden of the accommodation- is it more than minimal

• Would it cost you any $$$

• Would it require other employees to alter their behavior

• Are there less burdensome alternatives to a total exemption with continued presence in 
workplace

Practical Examination of Religious Requests
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Disability Exemptions 

• ADA allows you to require medical verification of need for accommodation and 
methods of accommodating

• What is reasonable may vary between particular jobs

• Outward facing roles vs. Individuals who work alone

• Feasibility of remote work vs. presence

• When there is more than one way to accommodate, employer picks

• Work from home?

• Unpaid leave?

• Masking and testing requirements?

• Isolation in workplace?

• Compound requests- I religiously object to the vaccine, my asthma prevents masking
and my claustrophobia means no closed rooms. 

Disability Exemptions
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Disability request strategies

• Use your existing process and forms for ADA accommodation request to the extent possible. 

• Be open to all requests until you have reason to believe there is abuse or bad faith on the 
employee’s side. 

• You have broader rights to require information, use it when necessary
• Require HCP documentation 
• Probe HCP top line opinions with questions designed to elicit exact contours of 

limitations and possibly alternative more acceptable accommodations that allowing 
employee to keep working unvaxxed. 

• Set deadlines 

• Consider whether accommodations insisted on by HCP/employee adversely affect ability to 
perform other essential functions

• Unlike religious accommodation, cost considerations will rarely be a reason to say no, and if 
you rely on the safety threat to other employees you will have a high burden. 

Disability Request Strategies
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