
VA Nonservice-Connected Pension Benefits: 

Requirements, Filing Claims, Appeals, 

Impact on Medicaid

Today’s faculty features:

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific

The audio portion of the conference may be accessed via the telephone or by using your computer's 

speakers. Please refer to the instructions emailed to registrants for additional information.  If you 

have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

WEDNESDAY, MAY 13, 2020

Presenting a live 90-minute webinar with interactive Q&A

Brandon Arkin, Attorney, Solkoff Legal, Delray Beach, Fla.

Patricia Elrod-Hill, CELA, Attorney, The Elrod-Hill Law Firm, Atlanta

Mary M. Markovich, Attorney, The Law Offices of Mary Markovich, Raleigh, N.C.
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Direct Appeal to the Board of Veterans Appeals. 

When the Appellant disagrees with a VA decision and wants to appeal directly to 

the Board of Veteran’s Appeals, an advocate should fully explain the various 

dockets available. 

The Appellant has the option to appeal directly to the Board of Veterans Appeals, 

if there is disagreement with the initial decision. However, only one of three (3) 

dockets is selected for the disputed issue.  

Requirements 

1. The Appellant must select the BVA Review by using VA Form 10182 

2. The issue(s) must be listed 

3. The date of the Initial Decision Notice is given 

4.  Areas of disagreement are listed 

5. The Appellant elects the Docket for Review  

 

1.   Direct Docket 

No new evidence is submitted and there is no Hearing 

Advantages of Direct Docket 

1. The adjudicator is a Veterans Law Judge, who is the VA’s most experienced 

 adjudicator 

2. Fastest docket for a decision, which is approximately 365 days 

3. Decision is the fastest route to the Court of Appeals for Veterans Claims 

4. A Veteran or his representative can request an optional one-time (15 minute) 

telephonic informal conference with the Higher-Level Reviewer to identify 
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specific errors in the case. Requesting an informal conference may cause 

some delay in the processing of the higher-level review. 

5. The Higher-Level Reviewer can grant a benefit based on an error in the prior 

decision or a difference of opinion in the application of the opinion. 

Disadvantages of Direct Docket 

1. Accredited attorneys will NOT be able to add new evidence during this 

Higher-Level Review process. 

2. No Hearing is permitted 

3. The VA will not assist in developing additional evidence 

Selecting the Direct Docket 

1. If the Appellant is seeking a relatively quick BVA decision 

2. If the evidence in the record supports an award 

3. If the record shows that the Regional Office made a proven error 

4. There are complicated facts or issue of law that will be best understood by 

an experienced Veterans Law Judge 

 

2.   Evidence Docket 

New evidence is submitted, but there is no Hearing 

Advantages of Evidence Docket 

1. Appeal is heard by an experienced VA adjudicator 

2. Second quickest route to the Court of Appeals for Veterans’ Claims 

3. Additional evidence can be submitted with the Notice of Disagreement or 

 within 90 days following the BVA’s receipt of the Notice of Disagreement 

4. Evidence of record will be considered at time of decision appeal 
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Disadvantages of Evidence Docket 

1. Evidence time is restricted to submission within 90 days from the date of 

 filing the Notice of Disagreement or submitted with the Notice of 

 Disagreement 

2. No Hearing is permitted 

3. Second slowest BVA docket 

Selecting the Evidence Docket 

1. If the Appellant is not pressing for a quick decision 

2. Additional evidence will increase the probability of prevailing on the claim 

3. Advocates need the extra 90 days after filing the Notice of 

 Disagreement to submit evidence 

4. If there are complicated facts or issues of law that are best understood by a 

 Veterans Law Judge 

 

3.   Hearing Docket 

New evidence is submitted, and there is a Board of Veteran’s Appeals Hearing 

Hearing Locations 

Hearings are conducted by videoconference  

OR 

At the Board of Veterans Appeals Office in Washington, DC 

Hearing Schedules 

1. The Board initially schedules a videoconference, but it will permit a Hearing 

 in Washington, DC, if requested. 

2. The Administrative Law Judge does not leave his office 
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3. The Board gives the Appellant prior notice of 30 days prior to the scheduled 

 Hearing date 

4. Appellants, with good cause, can reschedule up to 2 weeks prior to the 

 Board’s scheduled date 

5. The Hearing is generally limited to 30 minutes 

6. For complicated cases, with many issues, the Board may extend the Hearing 

time, if the request is made by contacting the BVA Scheduling Office in 

advance of the scheduled date 

Evidence submission 

Evidence of record at the time of the decision will be considered 

Evidence can be submitted  

 1) At the Hearing  

OR 

 

 2) Within 90 days of  filing the Notice of Disagreement 

OR 

 3) Within 90 days following the Hearing 

 

Advantages of Hearing Docket 

1. Hearing before a Veterans Law Judge 

2. Appellant has time to develop and submit new evidence for his claim 

3. Testimony can be submitted  

Disadvantages of Hearing Docket 

1. Slowest BVA docket 
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2. The Appellant has the opportunity to speak to the decision maker, but the 

Appellant’s behavior and testimony may be detrimental to his claim  

Selecting the Hearing Docket 

1. If the Appellant insists on testifying before the Veterans Law Judge 

2. A quick decision is not important to the Appellant  

3. Appellant has compelling and credible testimony 

4. It will take more than 90 days to obtain the necessary additional evidence  

Special Options for Different Dockets for Different Issues 

1. Submit multiple different Notices of Disagreements 

OR 

2. Attach an additional page with one Notice of Disagreement, with an 

 explanation 

Filing Deadline 

One year from the date of the Initial Decision, the Higher-Level Review Decision, 

or the Supplemental Claim Decision 

Filing VA Form 10182 

Mail to: 

Board of Veterans’ Appeals 

P.O. Box 27063 

Washington, DC 20082 

 

FAX: 

844-678-8979 
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Deficient Notice of Disagreement 

If the Board receives a Notice of Disagreement that is unclear or deficient, the 

following will occur: 

1. Notification will be sent to the Appellant and advocate, requesting 

 clarification 

2. The Appellant must respond with clarification within one year of the 

decision on appeal or within 60 days of the request for clarification 

With Response from Appellant 

If the Appellant responds with the requested clarification, within the time frame, 

the Notice of Disagreement is deemed filed on the date of the clarification, which 

will also be the docket date, which starts the 90-day time frame for submitting 

evidence, if the Evidence Docket is selected. 

With No Response from Appellant 

If the Appellant does not respond within the time frame, the Notice of 

Disagreement is deemed expired, and the Appellant will need to file a 

Supplemental Claim with a new effective date. 

Written Argument 

There are no specific time limitations on when a written argument can be 

submitted to the Board, but it must be submitted between filing the Notice of 

Disagreement and the Board’s decision.  

Switching Dockets 

1. Appellants can switch dockets, such as from Direct to Hearing or from 

Hearing to Direct 

2.  A new Notice of Disagreement must be filed within the later of: 

 1) One year after the decision being appealed 

 OR 
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 2) Within 60 days after the Notice of Disagreement is received by the  

  Board 

3. The Appellant will keep the original docket date 

4. The request to switch will be denied if the Appellant has submitted evidence 

 or testimony. 

Simultaneously Contested Claims 

Direct Docket 

If both parties request only a review of the evidence in the record 

Evidence Docket 

If one party wants to submit additional evidence, but the other party wants only a 

review of the evidence in the record 

Hearing Docket 

If either party requests a Hearing 

Board Decision Notice Requirements 

The BVA decision must contain: 

1. A general statement as to whether or not any evidence was received at a time 

 that was not permitted 

2. Notification that such evidence was not considered  

3. Explanation of the options to have the evidence reviewed, such as the 

Supplemental Claim Request 

BVA Grants the Claim  

If the Board grants the claim, the effective date will usually be the date of the 

original application for benefits 
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BVA Denies the Claim  

If the Board of Veteran’s Appeals denies the claim, and the Appellant wants to 

continue to appeal, the Appellant must decide to 

1. Appeal to the Court of Appeals for Veterans Claims within 120 days of the 

BVA decision  

OR  

2. File a supplemental claim within one year of the decision 

NOTE: Either option will preserve the effective date for retroactive benefits from 

the date of the original claim  

Board Remands the Claim 

1. The Duty to Assist does not generally apply at the Board. However, if the 

maximum benefit cannot be granted the Board can remand to the AOJ for 

expedited corrections of duty-to-assist errors 

2. The Board may remand for correction of any statutory or regulatory duty 

error, such as an error of law, by the AOJ 

3. If an independent advisory medical opinion is required for the Board’s 

decision, the Board can remand for the Regional Office to order the medical 

opinion  

4. If the claim is remanded, it does not automatically return to the BVA  

5. To continue to pursue the claim, the Appellant must file a new Notice of 

Disagreement for a Supplemental Claim Request. 
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