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Conspiracy Issues, 

Generally

• Civil conspiracy claims generally apply to cases where there is (1) 
an agreement between two or more persons to commit an 
unlawful or tortious act (or a lawful act by unlawful means); (2) an 
act committed in furtherance of the agreement; (3) an injury 
caused by one of the conspirators; and (4) damages to the 
plaintiff. 

• Once a civil conspiracy has been established, each of the 
defendants is vicariously liable for each act (and statement) of 
each of the other defendants, even though a particular defendant 
did not commit the act himself (or make the damning statement 
at issue).
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Conspiracy Issues, 

Generally

• While those factors may seem straightforward and 
easy to apply, that has not been the case in American 
jurisprudence.

• In fact, more than 70 years ago, Justice Jackson wrote 
that civil conspiracy is “chameleon-like,” and “so vague 
that it almost defies definition.” 
Krulewitch v. U.S., 336 U.S. 440, 446-47 (1949)(Jackson, 
J., concurring).
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Civil Conspiracy Law 

Varies Between States

• To further complicate matters, the body of law governing the 
doctrine of civil conspiracy varies between the states.

• While the topics discussed in this presentation are common from 
state to state, there are differences in how states address each 
topic.

• We will point out some of those differences as we present the 
topics, but you can use the topics identified in this presentation to 
guide your research for your particular state.

• This presentation is also a resource for suggesting to courts in your 
state how they should “fill in the gaps” in the law of your 
particular state.
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Advantages of 

Conspiracy 

Allegations

• There can be significant value to a plaintiff (and exposure to 
defendants) in bringing a civil conspiracy claim for three main 
reasons:
o To expand the number of “pockets” – including hopefully “deep 

pockets” – resulting from the joint liability of co-conspirators; 
o To exploit the impact on the jury of conspiracy allegations --

they sound sinister and dredge up reminders of Mafia 
conspiracies, Watergate conspiracies, corporate conspiracies, 
and the like; and 

o To invoke exceptions to the hearsay rule that permit 
statements of co-conspirators to be admitted into evidence and 
used against alleged conspirators that never even made the 
damning statements.
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What Is A Conspiracy –

Common Law –

Colorado

A conspiracy is:

• Two or more persons (and for this purpose a corporation is a person); 

• An object to be accomplished; 

• A meeting of the minds on the object or course of action; 

• One or more unlawful overt acts; and 

• Damages as the proximate result thereof. 

Jet Courier Serv., Inc. v. Mulei, 771 P.2d 486, 502 (Colo. 1989).
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What Is A Conspiracy –

Common Law –

Virginia

• Pursuant to Virginia law, a civil conspiracy is: (1) a combination of 
two or more persons, (2) by some concerted action, (3) to 
accomplish some criminal or unlawful purpose, or to accomplish 
some purpose, not in itself criminal or unlawful, by criminal or 
unlawful means. Hechler Chevrolet, Inc. v. Gen. Motors Corp., 337 
S.E.2d 744, 748 (Va. 1985). 

• The "unlawful act" element requires that at least one member of 
the conspiracy commit an "underlying tort." Almy v. Grisham, 639 
S.E.2d 182, 188 (Va. 2007). 

• This can include the inducement of a breach of 
contract. Catercorp, Inc. v. Catering Concepts, Inc., 431 S.E.2d 277, 
281 (Va. 1993).
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What Is A Conspiracy –

Common Law –

Georgia

• To recover damages based on a claim of civil conspiracy, a plaintiff must show 
that two or more persons combined “either to do some act which is a tort, or 
else to do some lawful act by methods which constitute a tort. ... [T]he 
conspiracy of itself furnishes no cause of action. The gist of the action ... is not 
the conspiracy alleged, but the tort committed against the plaintiff and the 
resulting damage.” Savannah College of Art & Design v. School of Visual Arts of 
Savannah, 219 Ga. App. 296, 297, 464 S.E.2d 895 (1995). 

• The essential element of the alleged conspiracy is proof of a common design 
establishing “that two or more persons in any manner, either positively or 
tacitly, arrive at a mutual understanding as to how they will accomplish an 
unlawful design.” Parrish v. Jackson W. Jones, P.C., 278 Ga. App. 645, 649, 629 
S.E.2d 468 (2006).

From Tyler v. Thompson, 308 Ga. App. 221, 224-25; 707 S.E.2d 137 (2011).
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State Conspiracy 

Statutes 

• Some states also permit statutory civil conspiracy claims, including 
Colorado and Virginia. See C.R.S. § 13-21-111.5(4) (conspiracy to 
commit tortious act); Resolution Trust Corp. v. Heiserman, 898 P.2d 
1049, 1056-57 (Colo. 1995).

• Some of the civil conspiracy statutes – like the Virginia Business 
Conspiracy Statute -- provide for treble damages and attorney’s 
fees, and thus are very powerful weapons for plaintiffs. (See, e.g., 
Va. Code § 18.2-499 to 500).
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Conspiracy is a 

“Device,” 

Not a Claim

• Many courts hold that a conspiracy is not a stand-alone cause of action, but is 
rather “a legal doctrine under which liability for a tort may be imposed on people 
who did not actually commit a tort themselves but who shared a common plan for 
its commission with the actual perpetrator(s).” Dunn v. Rockwell, 689 S.E.2d 255, 
269 (W. Va. 2009).

• “Essence of civil conspiracy is not the conspiracy itself, but actual damages 
resulting.” Jet Courier Serv., Inc. v. Mulei, 771 P.2d 486, 502 (Colo. 1989).

• “In a civil conspiracy action, the conspiracy is not actionable per se.” More v. 
Johnson, 568 P.2d 437, 440 (Colo. 1977).

• “In a civil action, conspiracy is a derivative cause of action that is not actionable 
per se. ... If the acts alleged to constitute the underlying wrong provide no cause of 
action, then there is no cause of action for the conspiracy itself.” Double Oak 
Constr., L.L.C. v. Cornerstone Dev. Int’l, L.L.C., 97 P.3d 140 (Colo. App. 2003).
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The Scope of 

Vicarious Liability Is 

Wide

• Western Homes, Inc. v. Dist. Court, 296 P.2d 460 (Colo. 1956)

“It is unnecessary, under the theory of conspiracy, that each 
defendant ... participated actively in any [residential property] sale 
to any plaintiff, since, assuming the fact of a joint scheme each 
defendant would be responsible for and bound by all of the 
statements and acts of every other conspirator in furtherance of the 
conspiracy; and this would be true without regard to the date on 
which any defendant became a party to the fraudulent scheme.”
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The Scope of 

Vicarious Liability Is 

Wide – Colorado

• Toothman v. Freeborn & Peters, 80 P.3d 804 (Colo. App. 2002) 
(statutory conspiracy)

Where the remaining non-settling defendants and the settling 
defendants are alleged to have consciously conspired and 
deliberately pursued a common plan or design to commit a 
tortious act against the plaintiff, the non-settling defendants were 
jointly liable for the settling defendants’ percentage of the award 
not covered by the settlement proceeds. 
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The Scope of 

Vicarious Liability Is 

Wide – Georgia

• After the conspiracy is formed, members of the conspiracy are 
jointly and severally liable for acts of co-conspirators done in 
furtherance of the conspiracy, as if he had been an original 
member.
See Cook v. Robinson, 216 Ga. 328, 329, 116 S.E.2d 742 (1960). 
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Conspiracy and 

Personal Jurisdiction: 

General

• Some courts have recognized personal jurisdiction over out-of-
state defendants based on the acts of co-conspirators in the forum state —
this is a developing area of the law, implicating serious due process concerns.
o https://www.law360.com/articles/1087110/the-evolution-of-conspiracy-

personal-jurisdiction (Sept. 28, 2018) (metered paywall)

• SCOTUS has never ruled on the conspiracy theory of personal jurisdiction.  

• Some lower courts and commentators have contended that the conspiracy 
theory of personal jurisdiction is unconstitutional and in violation of the Due 
Process Clause because it is not based on “minimum contacts” of the out-of-
state alleged co-conspirator, and thus violates “traditional notions of fair play 
and substantial justice,” as articulated in International Shoe and its progeny.   
Rethinking Conspiracy Jurisdiction in Light of Stream of Commerce and Effects-
Based Jurisdictional Principals. 71 Vanderbilt Law Review 1333 (2018). 
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Conspiracy and 

Personal Jurisdiction: 

Recognizing

• The doctrine is based on “specific” personal jurisdiction, and “general” 
personal jurisdiction over a co-conspirator in the forum state is not in 
play. 

• The doctrine began in the 1940s, and further developed in the 1970s, with 
New York taking a leading role.

• The doctrine is now adopted in some form or fashion in other 
jurisdictions, including Alabama, Arkansas, Delaware, Florida, Maryland, 
Minnesota, Ohio, South Carolina, Tennessee and Virginia, and in decisions 
of the U.S. Courts of Appeals for the Tenth, Eleventh, and D.C. Circuits.
o https://www.law360.com/articles/1007340/no-consensus-on-

conspiracy-theory-of-personal-jurisdiction (Jan. 31, 2018) (metered 
paywall)
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Conspiracy and 

Personal Jurisdiction: 

Recognizing

• Some courts that have recognized the conspiracy theory of personal 
jurisdiction have put minimal limitations on its use, such that mere 
allegations of a conspiracy, along with allegations of some act in 
furtherance of the conspiracy within the forum state, are sufficient. 

• This line of cases does not require a prima facie showing of a conspiracy 
to survive a motion to dismiss.  

• Other courts recognizing the doctrine have required specific factual 
allegations that make a prima facie showing of the conspiracy.

• And still other courts have required that the nonresident conspirators 
have knowledge of in-state acts of the conspiracy (or its effects), and/or 
that such acts (or effects) were reasonably foreseeable to the nonresident 
defendants.  

21



Conspiracy and 

Personal Jurisdiction: 

Cases Recognizing

• Mackey v. Compass Mktg., Inc., 892 A.2d 479, 486 (Md. 2006)
A court may exercise jurisdiction over nonresidents involved in a conspiracy 
when a co-conspirator performs jurisdictionally sufficient acts in furtherance 
of the conspiracy. If the four-part test is satisfied, namely (a) 2+ persons 
conspire, (b) reasonable expectation of consequences in the forum, (c) overt 
acts by one co-conspirator, and (d) such acts if committed by non-residents 
would subject them to personal jurisdiction, then state’s long-arm statute is 
deemed satisfied for all members of a conspiracy.

• Verizon Online Servs., Inc. v. Ralsky, 203 F. Supp. 2d 601, 610-11, 622 (E.D. Va. 
2002)
A co-conspirator is subject to jurisdiction in a forum where substantial acts in 
furtherance of the conspiracy were performed by any member of the 
conspiracy if the co-conspirator knew or should have known that the acts 
would be performed.
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Conspiracy and 

Personal Jurisdiction: 

Cases Recognizing

• Tricarichi v. Coöperative Rabobank, U.A., 440 P.3d 645, 654 (Nev. 2019)
Jurisdiction over nonresident co-conspirators is supported where: 

(1) there is a conspiracy,
(2) the acts of co-conspirators meet minimum contacts with the 
forum, and
(3) the co-conspirators could have reasonably expected at the time 
of entering into the conspiracy that their actions would have 
consequences in the forum state.”

o Gemini Enters., Inc. v. WFMY Television Corp., 470 F. Supp. 559, 564 (M.D.N.C. 
1979) (requiring in-state acts by a conspiracy that the nonresident conspirator 
knew or should have known would occur). 
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Conspiracy and 

Personal Jurisdiction: 

Cases Rejecting

• In re New Motor Vehicles Canadian Exp. Antitrust Litig., 307 F. Supp. 2d 
145, 158 (D. Me. 2004) (rejecting conspiracy theory of jurisdiction); 

• Ashby v. State, 779 N.W.2d 343, 360–61 (Neb. 2010) (declining to attribute 
the forum contacts of some defendants to their alleged coconspirator for 
purposes of establishing personal jurisdiction over the coconspirator); 

• Nat’l Indus. Sand Ass’n v. Gibson, 897 S.W.2d 769, 773 (Tex. 1995) (holding 
that the forum contacts of one conspirator “cannot be imputed” to other 
alleged coconspirators for purposes of establishing personal jurisdiction).
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Conspiracy and 

Personal Jurisdiction: 

Cases Rejecting

• Archangel Diamond Corp. v. Arkhangelskgeoldobycha, 94 P.3d 1208 (Colo. 
App. 2004), rev’d in part on other grounds sub nom. Archangel Diamond 
Corp. v. Lukoil, 123 P.3d 1187 (Colo. 2005)

No minimum contacts were found for purposes of a civil conspiracy claim 
where the defendant’s alleged tortious activity was not attended by other 
contacts with the forum. “We therefore conclude [defendant]’s alleged 
tortious acts, without other contacts with Colorado, do not support a 
reasonable inference that it engaged in conduct subjecting it to personal 
jurisdiction here.”
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If you are going to attempt to pursue personal jurisdiction over an out-of-state 
defendant based on a civil conspiracy theory, significant research needs to be 

done to understand the state of the law in the forum jurisdiction regarding this 
theory, including as to the applicable long-arm statute, due process, etc.

26

Conspiracy and 

Personal Jurisdiction

PRACTICE POINTER 



Multiple Party 

Considerations
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Corporate Issues

• Semler v. Hellerstein, 2016 COA 122, rev’d on other grounds sub 
nom. Bewley v. Semler, 2018 CO 79
o “It is a well-settled tenet of corporate law that a director 

cannot conspire with the corporation which he serves.” 

• Pittman v. Larson Distrib. Co., 724 P.2d 1379, 1390 (Colo. App. 
1986)
o A corporation and its employees cannot constitute the “two 

or more persons” required for a civil conspiracy, if the 
employees merely are acting on behalf of the corporation and 
not as individuals for their individual advantage. 
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Intracorporate

Conspiracy Issues

• A conspiracy cannot exist between a principal and an agent. 15A C.J.S. Conspiracy §
10; see also Nalley Northside Chevrolet, Inc. v. Herring, 215 Ga. App. 185, 188 450 
S.E.2d 452 (1994) (there can be no conspiracy between a corporation and its 
employee). 

• The intracorporate immunity doctrine holds that where the agents or employees of 
a corporation are acting within the scope of their employment, “then only one 
entity exists” – the corporation – and “[b]y definition, a single entity cannot 
conspire with itself.” In this regard, an agent or employee acting outside the scope 
of his employment or agency can be liable for a civil conspiracy to injure a person’s 
business. Fox v. Deese, 362 S.E.2d 699, 708 (Va. 1987).
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Intracorporate

Conspiracy Issues

• Courts have held a conspiracy cannot form in the following situations:
1) a single entity cannot conspire with itself, see Fox, 362 S.E.2d at 708;
2) a corporation cannot conspire with its wholly-owned subsidiary, see In 

Re Ray Dobbins Lincoln-Mercury, Inc., 604 F. Supp. 203, 205 (W.D. Va. 
1984);

3) partners cannot conspire when they are acting within the scope of 
their partnership, see Saliba v. Exxon Corp., 865 F. Supp. 306, 313 (W.D. 
Va. 1994); and

4) if the conspiracy involves the breach of a contract, one of the 
conspirators must not be a party to that contract. Stauffer v. 
Fredericksburg Ramada, Inc., 411 F. Supp. 1136, 1139 (E.D. Va. 1976); 
see Logixx Automation, Inc. v. Lawrence Michels Family Trust, 56 P.3d 
1224 (Colo. App. 2002).
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Attorney/Client 

Conspiracies –

Emerging Issues

• Rocky Mtn. Exploration, Inc. and RMEI Bakken Joint Venture Group, v. Davis Graham 
& Stubbs LLP, 2018 CO 54
An agent may have its own attorney (or share an attorney with its principal), while 
at the same time acting on behalf of an undisclosed principal. This arrangement 
does not create liability among the agent and the attorney for civil conspiracy. The 
evidence did not support the theory that either the agent or the attorney created 
a false impression that agent was not acting on behalf of an undisclosed principal.

• Schreiber v. Burton, 256 P. 1 (Colo. 1927)
An attorney could be jointly liable in conspiracy with the defendant vice president 
of the client company, where the attorney and the defendant formed a conspiracy 
to defraud the client company by planning and scheming to prevent the sale of the 
client company’s assets, and to procure cancellation of valuable agency contracts 
held by the client company, with the design of taking over all of the agency 
contracts and the client company’s good will for themselves individually for their 
profit and benefit, to the loss and injury of the client company.
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Attorney/Client 

Conspiracies –

Emerging Issues

• Semler v. Hellerstein, 2016 COA 122, rev’d on other grounds sub nom. 
Bewley v. Semler, 2018 CO 79
Where the plaintiff neither pleaded facts to support a fraud claim, nor 
alleged that the attorney acted for his own personal gain or otherwise 
acted outside of the scope of his legal representation of client, no civil 
conspiracy existed as between the attorney and the client.

• Yadon v. Lowry, 126 P.3d 332 (Colo. App. 2005)
An attorney working with the plaintiff to draft a complaint, which the 
plaintiff then filed pro se, could support the defendants’ counterclaim 
for civil conspiracy against the attorney where the attorney knew or 
should have known that the plaintiff technically did not own the 
property from which the defendants had allegedly taken landscaping 
improvements. 
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Attorney/Client 

Conspiracies –

Emerging Issues

• Parrish v. Jackson & Jones, P.C., 278 Ga. App. 645, 649-50, 629 
S.E.2d 468 (2006)
Affirming summary judgment in favor of a law firm where no 
evidence was presented that the firm knew of or participated 
in the fraudulent scheme.

• FOR FURTHER READING
o Thornwood v. Jenner & Block, 344 N.E.2d 15 (Ill. App. 2003)
o Kedem, Can Attorneys and Clients Conspire, 114 Yale L.J. 

1818 (2005)
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Family Conspiracy 

Cases

• Ellis v. Colo. Nat’l Bank, 269 P. 997 (Colo. 1928)
Co-executors of an incapacitated plaintiff’s estate who obtained, with 
little or no consideration, a transfer of all of plaintiff’s property to 
other persons, were agents of each other in furtherance of a 
conspiracy to dissipate the estate of the plaintiff before he died.

• Fire Ins. Exch. v. Bentley, 953 P.2d 1297 (Colo. App. 1998)
(coverage opinion) A father could be vicariously liable for purposes of 
civil conspiracy for his son’s intentional actions in taping the son’s 
sexual encounter with a woman and playing the tape for third 
parties.
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Principal/Agent 

Conspiracy Cases

• Nicholas v. North Colo. Medical Ctr., 902 P.2d 462 (Colo. App. 1995)
The partner of plaintiff physician in a physician practice group at a 
hospital and other employees or agents of that practice group 
(involved in the hospital’s peer review process) were held to have 
engaged in a civil conspiracy against plaintiff to eliminate plaintiff 
from practicing cardiology in a given geographic area, such that 
the hospital’s restriction of plaintiff’s staff privileges was “the 
result of unreasonable anticompetitive conduct.”
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Government 

Conspiracies

• Falcon Broadband, Inc. v. Banning Lewis Ranch Metro. Dist. No. 1, 
2018 COA 92
If alleged co-conspirators are a public entity or public employees, 
governmental immunity may prevent liability for civil conspiracy 
because such liability “undeniably” sounds in tort.

• McGlasson v. Barger, 431 P.2d 778, 779-80 (Colo. 1967)
If the acts of alleged co-conspirators who are public employees 
are accomplished in the discharge of their official duties and in the 
course of their employment, as required by the dictates of either 
the law or their superiors, those acts do not constitute unlawful 
acts.
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Concerted 

Action/Proof of  

Agreement 
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Concerted Action – A 

Low Bar

General concept:

• A plaintiff must prove that the defendants combined 
together to effect a preconceived plan and unity of design 
and purpose. 

• A conspiracy claim only requires proof of a “tacit 
understanding” – an express agreement is not a necessary 
component of the claim.
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Concerted Action –

Colorado

• Schneider v. Midtown Motor Co., 854 P.2d 1322 (Colo. App. 1992)
“[A] conspiracy may be implied by a course of conduct and other 
circumstantial evidence.” (statutory conspiracy)

• Resolution Trust Corp. v. Heiserman, 898 P.2d 1049, 1057 (Colo. 
1995)
“[A]ll that is required is that there be a tacit understanding, as 
where two automobile drivers suddenly and without consultation 
decide to race their cars on the public highway. ... In some 
situations, evidence of a course of conduct may well be sufficient 
to imply a tacit agreement to consciously conspire and 
deliberately act in concert.” (statutory conspiracy)
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Concerted Action –

West Virginia

• Hinkle v. City of Clarksburg, 81 F.3d 416, 421 (4th Cir. 
1996)

A plaintiff must allege sufficient facts to demonstrate that the 
defendants “acted in concert” with each other or with others.
To satisfy this burden, the plaintiff needs to plead facts that 
would, “at least, reasonably lead to the inference that 
[defendants] positively or tacitly came to a mutual understanding 
to try to accomplish a common and unlawful plan.”
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Concerted Action –

Virginia

• “Concerted action” reflects the statutory requirement that a 
plaintiff ultimately prove that someone “combined, associated, 
agreed, mutually undertook, or concerted together” with 
someone else in the conduct at issue. Schlegel v. Bank of America, 
N.A., 505 F. Supp. 2d 321, 325 (W.D. Va. 2007) (citing Va. Code §
18.2-499).

• A plaintiff must prove that the defendants “combined together to 
effect a preconceived plan and unity of design and purpose[.]” Bay 
Tobacco, LLC v. Bell Quality Tobacco Prods., LLC, 261 F. Supp. 2d 
483, 499 (E.D. Va. 2003) (internal quote marks omitted).

• A conspiracy claim only requires proof of a “tacit understanding” –
an express agreement is not a necessary component of the claim. 
See Halberstam v. Welch, 705 F.2d 472, 477 (D.C. Cir. 1983).
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What Constitutes an 

Agreement –

Colorado

• More v. Johnson, 568 P.2d 437, 440 (Colo. 1977)
“Silent knowledge of an unlawful act is insufficient to establish the 
requisite agreement.” The Court rejected plaintiff’s attempt to 
imply an agreement and conspiracy from silence.

• Lockwood Grader Corp. v. Bockhaus, 270 P.2d 193, 197 (Colo. 1954)
“The record is silent as to whether [the defendant] consulted with 
any other officer or official of either corporation. Without that 
proof, no conspiracy was proven, for one person cannot conspire 
with himself.”
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What Constitutes an 

Agreement –

Colorado

• Morrison v. Goodspeed, 68 P.2d 458, 464-65 (Colo. 1937)
A person’s act which would create liability for damages, “if acquiesced in by two or 
more others, and in which they cooperated, imposes on all who participated the 
obligation to respond in damages resulting from the consummation of the 
common design.”

“The proof of a common design to deal generally in such a manner with whoever 
presents himself that a fraud will be perpetrated on him, is proof of a fact that 
entitles any person -- in this case [plaintiff], to proceed in damages against all who 
are parties to such scheme. If such agreement and concert of action resulted in 
damages to [plaintiff], it is such result that constitutes his cause of action, and it is 
good as against all who participated in producing it.”

• “[W]hile there must be a conscious and deliberate decision to pursue a common 
plan or design, the actors need not have a ‘specific intent’ to commit a tortious act 
to be subject to joint liability.” Resolution Trust Corp. v. Heiserman, 898 P.2d 1049, 
1057 (Colo. 1995)

43



What Constitutes an 

Agreement – Virginia

• Silent presence at meetings does not constitute an agreement, or 
support a reasonable inference of an agreement without more. 
Lewis v. Gupta, 54 F. Supp. 2d 611, 619 (E.D. Va. 1999)

• A plaintiffs’ broad-brush general allegations and statements of 
mere parallel conduct failed to comply with the particularity 
requirements of Rule 9(b). Scharpenberg v. Carrington, 686 F. 
Supp. 2d 655, 662 (E.D. Va. 2010).

• A civil conspiracy claim in Virginia must be pled with some degree 
of specificity and include “some details of time and place and the 
alleged effect of the conspiracy.” Firestone v. Wiley, 485 F. Supp. 
2d 694, 703-04 (E.D. Va. 2007)
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Unlawful 

Purpose vs. 

Unlawful Act
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Unlawful Purpose vs. 

Unlawful Act –

Colorado

• Contract Maint. Co. v. Bldg. Serv. Emps. Int’l Union, 415 P.2d 855, 856 
(Colo. 1966)
“[A]n action for conspiracy cannot be successfully maintained unless the 
purpose to be effected is unlawful or a lawful purpose is accomplished by 
an unlawful means.” 

• Nelson v. Elway, 908 P.2d 102, 107 (Colo. 1995)
Where the defendants negotiated, at arm’s length, the best deal they 
could for purchase of a business, they were merely attempting to obtain 
the most advantageous position for themselves in purchasing the 
dealerships, which constitutes only “doing in a proper manner that which 
they had the lawful right to do.”
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Unlawful Purpose vs. 

Unlawful Act –

Colorado

• Jet Courier Serv., Inc. v. Mulei, 771 P.2d 486, 502 (Colo. 1989)
In some circumstances, tortious conduct which is egregious enough can 
constitute the “unlawful act” necessary to support a civil conspiracy. 
“[O]n retrial, the trial court may find that [defendant] breached his duty 
of loyalty [to his former employer, plaintiff]. If so, this finding would 
satisfy the unlawful act element of the civil conspiracy definition.”

• Little v. Fellman, 837 P.2d 197, 202 (Colo. App. 1991)
But for tortious conduct to sufficient to support a claim for civil 
conspiracy, the plaintiff must show a “nexus” between the tortfeasor’s 
negligence and the alleged conspiracy to engage in a wrongful act 
sufficient to impose liability on the alleged co-conspirator.
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Unlawful Purpose vs. 

Unlawful Act –

Virginia

• A plaintiff must prove four elements to state a prima facie cause of action 
for common law conspiracy: 
o A combination of two or more persons; 
o To accomplish, by some concerted action; 
o Some criminal or unlawful purpose or some lawful purpose by a 

criminal or unlawful means; and 
o Resultant damage caused by the defendant’s acts committed in 

furtherance of the conspiracy.
Commercial Bus. Sys., Inc. v. BellSouth Servs., Inc., 453 S.E.2d      
261, 267 (Va. 1995)
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Procedural Issues:

Pleadings, Motions 

to Dismiss, and 

Summary Judgment 
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V



Pleading Standards –

Still Not Terribly High

• As in other cases, at the motion to dismiss stage, the court must accept all 
allegations in the complaint as true and must draw all reasonable 
inferences in favor of the plaintiff. Steele v. Goodman, 382 F. Supp. 3d 403, 
417-18, 423-24 (E.D. Va. 2019) (denying motion to dismiss statutory and 
common law conspiracy claims after Bell Atl. Corp. v. Twombly, 550 U.S. 544 
(2007); Ashcroft v. Iqbal, 556 U.S. 662 (2009))

• The court, however, “need not accept the legal conclusions drawn from 
the facts, and we need not accept as true unwarranted inferences, 
unreasonable conclusions, or arguments.” Giarratano v. Johnson, 521 F.3d 
298, 302 (4th Cir. 2008) (internal quote marks omitted)
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Pleading Standards –

Rule 9(b) for 

Allegations of Fraud

• Complaints which allege fraudulent conduct as the “overt act” in 
furtherance of a civil conspiracy must satisfy the pleading requirements of 
C.R.C.P. 9(b). State Farm Mut. Auto. Ins. Co. v. Parrish, 899 P.2d 285 (Colo. 
App. 1994).

• A complaint alleging violations of the Virginia Business Conspiracy Statute 
must be pled with particularity under Rule 9(b). Scharpenberg v. 
Carrington, 686 F. Supp. 2d 655, 661-62 (E.D. Va. 2010)
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Pleading Standards –

Exposure for Fees

• Little v. Fellman, 837 P.2d 197 (Colo. App. 1991) Ensure that you 
have a good faith basis for alleging a civil conspiracy, or else you 
could be subject to an award of attorney fees and costs. 
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Sample Allegations of a 

Civil Conspiracy

• All of the Defendants have combined in a common scheme, plan or design to 
accomplish by concert an unlawful purpose, to accomplish a purpose not in 
itself unlawful by unlawful means, or to accomplish an unlawful purpose by 
unlawful means.

• Based on the facts alleged in this Complaint, including the character of the acts 
taken by the Defendants, the relation between and among the Defendants and 
other facts and circumstances suggestive of concerted action between and 
among the Defendants, the Defendants are conspirators with each other and 
against Plaintiff.

• The conspiracy between the Defendants aggravates the wrongs complained of 
by Plaintiff in this action and entitles Plaintiff to recover against each of the 
Defendants for the actions of any Defendants. 

• Allegations based on Tyler v. Thompson, 308 Ga. App. 221, 224-25, 707 S.E.2d 
137 (2011)53



Permitted Inferences –

Motion to Dismiss

• Giduck v. Niblett, 2014 COA 86, ¶ 45 (affirming dismissal of conspiracy 
claim)

“In light of the amended complaint’s specificity regarding just what each 
defendant said, it is not too much to expect that it should have 
identified — even if only upon information and belief — just what each 
defendant did. Otherwise, defendants are left without notice necessary 
to mount a defense.”

• Lewis v. Gupta, 54 F. Supp. 2d 611 (E.D. Va. 1999)
Silent presence at meetings does not support a reasonable inference of 
an agreement, without more. 
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Permitted Inferences –

Summary Judgment

• In reviewing the record on summary judgment, to determine whether a 
genuine issue of material fact exists, the court will “construe all facts and 
reasonable inferences drawn therefrom in favor of the non-moving 
party.” Hinkle v. City of Clarksburg, 81 F.3d 416, 421 (4th Cir. 1996).

• However, the non-movant may not create a genuine issue of material fact 
via mere speculation or simply building one inference upon another, and 
“summary judgment is appropriate where the record taken as a whole 
could not lead a rational trier of fact to find for the non-moving party, 
such as where the non-moving party has failed to make a sufficient 
showing on an essential element of the case that the non-moving party 
has the burden to prove.” Id. (affirming dismissal of civil conspiracy claim).
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Permitted Inferences –

Summary Judgment

• The foundation of a civil action of conspiracy is the damage caused by the 
acts committed in furtherance of the conspiracy. Commercial Bus. Sys., 
Inc. v. BellSouth Servs., Inc., 453 S.E.2d 261, 267 (Va. 1995).

• Whether a conspiracy caused the alleged damage ordinarily is a question 
for a jury. Id.

• The summary judgment analysis in state courts is often quite different 
than the analysis in federal courts, even in the same state.
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Permitted Inferences –

Summary Judgment

• Because conspiracies happen behind closed doors, courts generally 
balance the concept of inferences against the restrictions against 
speculative evidence.

• Accordingly, this is very much a case by case analysis, often including 
analyses of emails (or similar evidence) and the inferences that can 
reasonably be drawn from the emails as to who was likely saying what to 
whom, and when.
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Reasonable Inferences vs. 

Mere Speculation

In defending against a summary judgment motion, Plaintiffs should be careful to 1) 
specifically identify for the Court the relevant emails (and other evidence); 2) state in 
detail the reasonable and legitimate inferences that can be made from the emails 
regarding the various elements of the conspiracy claim (agreement/acting in concert, 
etc.); and 3) explain clearly to the Court why these inferences are reasonable and 
legitimate -- and do not cross the line into being merely speculative allegations.

PRACTICE POINTER 



Circumstantial vs. 

Direct Evidence

• Stauffer v. Stegemann, 165 P.3d 713 (Colo. App. 2006)
Plaintiffs’ affidavits in opposition of summary judgment not sufficient to overcome 
summary judgment where affidavits only alleged “unlawful overt acts” taken by 
defendant’s alleged co-conspirator, not defendant, and where only allegations -
and not evidence - supported defendant’s participation.

• Magin v. DVCO Fuel Sys. Inc., 981 P.2d 783 (Colo. App. 1999)
Circumstantial evidence to support civil conspiracy to defraud creditor among 
defendant and debtor’s former employees existed on SJ where:
1) defendant entered negotiations to purchase or merge with debtor;
2) defendant later purchased debtor’s assets at bankruptcy sale for substantially 

less than market value;
3) defendant hired debtor’s former employees;
4) defendant acquired many profitable contracts with debtor’s former clients 

shortly after debtor filed bankruptcy; and
5) several contracts originally between debtor and its customers were 

renegotiated on terms favorable to defendant.
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Circumstantial vs.

Direct Evidence

• While a conspiracy may be shown by circumstantial evidence, the law will 
not authorize a finding that a conspiracy exists because of speculative 
suspicion. See First Fed. Sav. Bank v. Hart, 185 Ga. App. 304, 305-06, 363 
S.E.2d 832, 833 (1987), cert. denied, 185 Ga. App. 909 (1988). 

• “[A] finding of fact which may be inferred, but is not demanded by 
circumstantial evidence, has no probative value against positive and 
uncontradicted evidence that no such fact exists.” Derry v. Clements, 197 
Ga. App. 173,397 S.E.2d 594 (1990) (internal quote marks omitted) 
(affirming summary judgment on conspiracy claim). 

• Weighed against direct evidence that defendant was not involved in any 
scheme, evidence that defendant executed the sales contract raised an 
inconclusive inference unable to withstand summary judgment. See 
Brewer v. Se. Fid. Ins. Co., 147 Ga. App. 562, 564, 249 S.E.2d 668 (1978).
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Circumstantial vs. 

Direct Evidence

• Shows v. Silver Shield Mining & Milling Co., 375 P.2d 522, 524 (Colo. 1962)

“Frequently conspiracy cases are not well documented because the parties to 
the conspiracy make every effort to conceal their unlawful association and 
purpose. In many cases circumstantial evidence and the credibility of the 
various witnesses constitute the touchstone of proof.”

• Little v. Fellman, 837 P.2d 197, 202-03 (Colo. App. 1991)

When driver who caused accident allegedly conspired with defendant 
passenger to purchase alcohol illegally before the accident, but the driver 
denied consumption of alcohol, and a blood test on the driver three hours 
after the accident showed no alcohol was present in the driver’s system, there 
was insufficient direct or circumstantial evidence to support existence of a 
civil conspiracy between driver and passenger.

This case indicates concepts of proximate cause likely are relevant when the 
alleged unlawful act giving rise to a civil conspiracy is tortious conduct.
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QUESTIONS?
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Q



Using Civil Conspiracy to 

Establish Vicarious Liability
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