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Meet the Presenters

Eric W. Gregory

With a background in both ERISA and tax law, Mr. Gregory has been a member of 
the DW Employee Benefits group since 2013. Mr. Gregory advises clients on all 
aspects of employee benefits including qualified retirement plans, welfare plans, 
and nonqualified compensation programs. Mr. Gregory has extensive experience 
assisting employers with challenges related to an international and mobile 
workforce, including tax reporting issues and concerns related to unauthorized 
workers.
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Meet the Presenters

Christian S. Allen

After more than two decades focusing exclusively on immigration law, Mr. Allen 
joined the DW Immigration Group in 2013, bringing with him an established 
practice spanning the full spectrum of nonimmigrant and immigrant sponsorship 
for both individual and corporate clients, in a wide variety of industries. With a 
specialty certificate in European Law from Tulane University and a passion for 
technology and innovation, Chris has helped numerous companies to establish 
themselves in the U.S., and helped established organizations to make the Global 
Mobility process for their employees as seamless as possible.
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Goals

• Legal landscape of employment-
related decisions and illegal 
immigration.

• How do unauthorized workers 
get hired?

• How unauthorized workers in 
retirement plans are discovered.

• Tax reporting regime.

• When unauthorized workers do 
not have a SSN.

• “Missing” Participants.

• Uncashed Checks.
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Employment-Related Decisions 
and Illegal Immigration
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Immigration Reform and Control Act of 1986 
(“IRCA”)

• Comprehensive law prohibiting the employment of illegal aliens in 
the United States.

• Requires employers to attest to employees' immigration status. 

• Makes it illegal to hire or recruit unauthorized immigrants knowingly.

• Established financial and other penalties for those employing illegal 
immigrants. 

• Theory that low prospects for employment would reduce illegal 
immigration.
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Hoffman Plastic Compounds, Inc. v. NLRB

Why We Care:

• The basis that undocumented 
workers are not afforded legal 
protections.

Facts:

• Jose Castro hired at production 
plant; presented false 
documents. Not discovered until 
after termination.

• Fired in retaliation for union-
organizing.

• NLRB awarded backpay to 
Castro despite undocumented 
status.
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Hoffman Plastic Compounds, Inc. v. NLRB

5-4 Ruling (Rehnquist):

• SCOTUS reversed NLRB. 

• Back pay to undocumented 
workers violates policy 
underlying IRCA; trivializes IRCA, 
encourages future violations.

• Since worker was never 
authorized in first place, not 
entitled to protections.

Implications:

• Illegal immigrants may be 
“employees” under NLRA, but 
not entitled to reinstatement or 
back pay.

• Question: Illegal immigrants 
stripped of benefits under NLRA 
and other federal and state-
based employment statutes?
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Hoffman Plastic Compounds, Inc. v. NLRB

Dissent (Breyer):

• IRCA language does not state 
how violation affects non-
immigration (e.g., labor) laws.

• Would illegal aliens never be 
entitled to any pay?

• May employers that hire illegal 
aliens violate all labor laws?

Theory:

• Allowing employers to hire 
illegal immigrants without 
repercussion encourages 
employment of illegal 
immigrants.

• Reducing incentive to hire illegal 
immigrants is consistent with 
IRCA.

13



Garcia v. American Life Ins. Co

Why We Care:

• States that Hoffman is 
analogous in ERISA context.

• Permits administrator to deny 
ERISA-covered benefits to 
beneficiaries of undocumented 
immigrant.

Facts:
• Salvador Garcia enrolled in employer life 

insurance written by American United Life 
(“AUL”).

• Garcia was undocumented, and used an 
invalid SSN on his insurance application.

• Garcia was killed in a car accident.

• AUL denied claim by wife on basis invalid 
information provided; that Garcia could not 
legally be employed.
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Garcia v. American Life Ins. Co

Ruling:

• Insurer did not abuse discretion 
in denying death benefits.

• Misrepresentation on insurance 
application (underwriting risk) 
was material. 

• Misrepresentation upon 
employment (plan participation) 
was material.

Implications:

• Suggests that undocumented 
immigrants may never be plan 
participants because they were 
not lawfully employed.

• Explicitly adopts the policy 
rationale behind Hoffman: 
allowing illegal immigrants to 
benefit runs counter to IRCA.
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Divergence in Caselaw

Hoffman Majority

Garcia

Rationale: Allowing 
illegal immigrants 
rights/benefits 
encourages illegal 
immigration.

Rationale: Allowing 
employers to 
abuse illegal 
immigrants 
encourages illegal 
immigration.

Hoffman Minority
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DOL Fact Sheet #48

• Wage and Hour Division of DOL, 
responsible for enforcing the 
FLSA.

• “The Department’s Wage and 
Hour Division will continue to 
enforce the FLSA […] without 
regard to whether an employee 
is documented or 
undocumented.”

• Distinguished Hoffman as only 
applying to the NLRA, not the 
FLSA.
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Lucas v. Jerusalem Café, LLC

Ruling:

• Hoffman does not preclude 
illegal aliens from suing under 
Fair Labor Standard Act of 1938 
(“FLSA”) to recover unpaid 
wages for work actually 
performed.

Implications:

• Establishes a distinct treatment 
between back pay (Hoffman) 
and seeking unpaid wages in 
this case.

• IRCA does not express 
Congressional intent to exclude 
undocumented aliens from 
protections of FLSA.

See also: Colon v. Major Perry Street Corp.; Lamonica v. Safe 
Hurricane Shutters, Inc; Singh v. Jutla.
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Patel v. Quality Inn South

Ruling:

• Undocumented workers are 
“employees” under the FLSA, 
which defines employees as 
“any individual employed by an 
employer.”

Implications:

• Court recognizes “anomaly” of 
discouraging illegal immigration 
by allowing recovery under 
FLSA, but expresses doubt aliens 
come to country to gain 
protection of labor laws.
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Protection Under Other Laws
Courts Have Addressed Protections Under:

Federal Law

• Title VII of Civil Rights. Rivera v. 
NIBCO, Inc.

• Occupational Safety and Health 
Act. R. Alexander Acosta v. Tara 
Constr., Inc.

State Law

• Worker’s Compensation. 
Dowling v. Slotnik .

• Personal Injury/Tort. Balbuena 
v. IDR Realty, LLC.
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Divergence in Caselaw

Hoffman Majority

Garcia

Rationale: Allowing 
illegal immigrants 
rights/benefits 
encourages illegal 
immigration.

Rationale: Allowing 
employers to 
abuse illegal 
immigrants 

encourages illegal 
immigration.Hoffman Minority

FLSA Title VII OSHA
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McKennan v. Meadowvale Dairy (2019)

Why We Care:

• Self-funded welfare benefits 
case establishes that 
undocumented immigrant that 
falsified employment 
documents is still an 
“employee” for ERISA purposes.

Facts:

• Employee falsified documents at 
hire and in plan enrollment.

• Employer decided to deny 
benefits and retroactively 
rescind coverage.
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McKennan v. Meadowvale Dairy (2019)

Ruling:

• Employer abused discretion in 
deciding to deny benefits.

• ERISA does not exclude non-citizens 
or limit relief to those authorized to 
work.

• The plain language of the plan 
provides that all common law 
employees are eligible, regardless of 
immigration status.

Implications:

• Unlawfully hired employees still have 
protection under ERISA.

• Because plan reserved right to 
retroactively terminate coverage, if 
intentional representation of material 
fact made, coverage could be 
terminated.

• False identification information not 
material.
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Legal Issues Regarding Treatment of 
Undocumented Aliens in Retirement Plans

Forfeit and Exclude

• Never really “employees” 
because never authorized.

• Never eligible for coverage 
because never “employees.”

• Fiduciary obligation to 
investigate?

• Willingly using false tax info?

“Common Law” Employees

• Most plans have “common law” 
definition of employee.

• Unless plan has specific 
exclusion, excluding is 
inconsistent with ERISA and plan 
terms.

• 410(b) minimum coverage 
issues.

VS
.
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How Do Unauthorized Workers 
Get Hired?
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Immigration Issues at Hire

• IRCA makes it illegal to hire or 
recruit unauthorized immigrants 
knowingly

• Requires employers to attest to 
employees’ status.

• I-9.

• E-verify.
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How Do Unauthorized Workers 
Get Discovered In Retirement 

Plans?
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Discovery of Unauthorized Workers in 
Retirement Plans

• TIN mismatches due to the Affordable Care Act.

• SSN mismatches from the SSA.

• Audits on terminated, vested deferred participants.

• I-9 audits.
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Tax Treatment and Reporting of 
Unauthorized Workers in 

Retirement Plans
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Basic Federal Tax Reporting Rules

• Handling of basic tax reporting and withholding rules for retirement 
plans depends on status of distributee:

1. “U.S. Person: generally “U.S. Citizens” and “U.S. Residents.”

2. “Nonresident Aliens:” generally all other persons.

Code Section 7701.
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Who is a “U.S. Person” for Tax Purposes?

An individual is a “U.S. Person” if 
he or she is:

1. A U.S. citizen; or

2. A “resident” of the U.S.

U.S. Citizen

Generally Includes:

1. An individual born in the U.S.;

2. An individual whose parent is a U.S. 
Citizen.

3. Naturalized U.S. Citizen.

4. Person born in PR, Guam, or U.S. 
Virgin Islands.

Resident – More complex
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“Resident” of the United States

• Residency for tax purposes is different than for immigration 
purposes.

Two tests to determine whether a person is a “resident” for tax 
purposes:

1. “Green card test.”

2. “Substantial presence test.”
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“Green Card Test”

• Generally, if participant is a lawful permanent resident of the U.S. 
during calendar year, will meet the green card test.

• A lawful permanent resident has status if the USCIS has issued him or 
her an alien registration card, Form I-551 known as a “green card.”
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Substantial Presence Test

To meet the substantial presence test, you must satisfy two elements:

1. The individual must have been physically present in the U.S. for at 
least 31 days in the calendar year for which a tax return is being 
filed; and

2. 183 days during the 3 year period that includes the current year 
and the two preceding calendar years, counting:
1. All of the days the person was present in the current year; and

2. 1/3 of the days the person was present in the first preceding year; and

3. 1/6 of the days the person was present in the second preceding year.
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Substantial Presence Test: Example

An individual is present in the U.S. for 84 days in 2019, 168 days in 
2018, and 261 days in 2017.

Year Number of Days in 
U.S.

Calculation

Current Year 2019 84 84 x 1 = 84

1st Preceding Year 2018 168 168 x 1/3 = 56

2nd Preceding Year 2017 261 261 x 1/6 = 43.5

Total = 183.5 days

Residency Determination – Resident Alien for Tax Purposes, as Greater Than 183
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Substantial Presence Test: Days Not Counted

Certain specific rules for “exempt individuals:”

• An individual temporarily present in the U.S. as a foreign government-related 
individual under an “A” or “G” visa, other than individuals holding “A-3” or “G-5” 
class visas.

• A teacher or trainee temporarily present in the U.S. under a "J" or "Q" visa, who 
substantially complies with the requirements of the visa.

• A student temporarily present in the U.S. under an "F," "J," "M," or "Q" visa, who 
substantially complies with the requirements of the visa.

• A professional athlete temporarily in the U.S. to compete in a charitable sports 
event.
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Substantial Presence Test: Days Not Counted

Certain specific days not counted:

• Days commute to work in the U.S. from a residence in Canada or 
Mexico, if regularly commute from Canada or Mexico.

• Days are in the U.S. for less than 24 hours, when are in transit 
between two places outside the United States.

• Days are in the U.S. as a crew member of a foreign vessel.

• Days are unable to leave the U.S. because of a medical condition that 
develops while in the United States.
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What About Unauthorized Immigrants?

• Under these rules, there are no exceptions for when a non-U.S. 
Person is present in the U.S. illegally.

• In fact, in most situations, at least anecdotally, unauthorized 
immigrants tend to pas the substantial presence test.

• In many cases, unauthorized immigrants entered the country legally, 
but overstayed visas.

• Regardless of the legality of the entry, however, the only factor is 
presence.
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Plan Sponsor Presumption Safe Harbor

• Plan sponsor may not have sufficient information to determine if 
participant is U.S. Person.

• Treas. Reg. 1.1441-1(b)(3)(iii)(C) provides presumption rules that plan 
sponsors may use. May presume making payment to U.S. Person if:

1. Sponsor has a “record” SSN (not ITIN) for payee; and

2. Has a mailing address for participant that is (1) in U.S. or (2) a 
foreign country with which U.S. has tax treaty and treaty provides 
exemption on tax on amounts paid from plan.
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ITINs

• Participant may have been provided an Individual Taxpayer 
Identification Number (“ITIN”), which is tax processing number used 
by IRS (not SSA).

• ITIN is similar to an SSN, but the presumption safe harbor rule cannot 
be used for an ITIN.

• ITINs generally issued to foreign nationals who do not qualify for 
SSNs.

• Note: ITINs always begin with number 9, second and fourth digits 
have a range of 70-88, 90-92, or 94-99.
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Tax Reporting Rules for U.S. Persons

• Distributions should be reported to IRS on Form 1099-R by April 1 of 
year after distribution is made.

• Sponsor files Form 945 summarizing all withholding reported on 
Forms 1099-R.

• The correct amount to withhold depends on the type of distribution.
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Tax Reporting Rules for U.S. Persons: Eligible 
Rollover Distribution

• Most distributions are eligible rollover distributions except annuities, 
RMDs, corrective distributions, loans treated a distributions (e.g., 
defaults), and hardship distributions.

• Plan sponsor must withhold a flat 20%, unless:

1. Participant elects to have distribution paid in a rollover; or

2. Distribution is less than $200.
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Tax Reporting Rules for U.S. Persons: Periodic 
Payments

• Periodic payments are annuities that are not eligible rollover distributions.

• Plan sponsor must withhold on the taxable part of the distribution as though the period 
payment is wages, based on participant’s Form W-4P.

• Participant may request additional withholding or exemption from withholding on W-4P.

• If participant does not submit W-4P, they are treated as married with 3 allowances.

• If plan sponsor does not have SSN or ITIN from participant, it must withhold as if 
participant were single claiming no withholding allowances.

• If participant requests to be paid outside of U.S, he or she may not elect out of 
withholding.
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Tax Reporting Rules for U.S. Persons: 
Nonperiodic Payments

• Nonperiodic payments are payments that are not an annuity or eligible rollover 
distribution. For example, corrective or hardship distribution.

• Plan sponsor must withhold 10% of taxable portion.

• Participant may request additional withholding or exemption from withholding.

• If plan sponsor does not have an SSN or ITIN, it must withhold 10%.

• If participant requests to be paid outside of U.S., he or she may not elect out of 
withholding.
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Tax Reporting Rules for Nonresident Aliens

• Most unauthorized workers will be “U.S. Persons.”

• However, if a former participant is no longer a U.S. person by virtue 
of no longer being a U.S. citizen, green card holder, or is not in the 
U.S. any longer, they may be nonresident aliens.

• Also, participants who do not meet the presumption safe harbor 
must be treated as nonresident aliens.
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Tax Reporting Rules for Nonresident Aliens: 
Tax Form Requests

• Best practice is to request W-8BEN, Form W-9, and Form W-7.

• W-8BEN: attest whether a U.S. person and whether claiming treaty 
benefits.

• W-9: in case presumption rules misclassify worker.

• W-7: To request ITIN.

• Send cover letter explaining each form and ask participant to return 
forms.
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Tax Reporting Rules for Nonresident Aliens: 
Tax Reporting

• Sponsor must furnish a Form 1042-S by March 15 of year following 
payment.

• Must file 1042 with IRS by same deadline.
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Tax Reporting Rules for Nonresident Aliens: 
Tax Withholding

• In absence of treaty exemption, must withhold at statutory 30% rate.

• In order for participant to avail treaty exception, must provide W-
8BEN with an SSN or ITIN.

• If participant was a long-term permanent resident who relinquished 
status, sponsor must withhold 30% of payment because expatriates 
waive rights to treaty benefits.
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When Unauthorized Retirement 
Plan Participants do not Have a 

Valid SSN/ITIN
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Form W-2 SSN Solicitation

• Employers have an affirmative obligation to make a solicitation of an employee’s 
SSN at the time the employee begins work.

• May be made:

1. In person;

2. By oral request; or

3. By written request.

• Employers may rely on good faith on number provided by employee to fill out W-
2.

• Form W-4 may be used as a solicitation method.
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Form 1099-R TIN Solicitation

• If the TIN initially provided when an employee is hired is later discovered to be 
inaccurate or fraudulent, another solicitation should be made at the time of a 
retirement plan distribution.
• The solicitation may be made by mail, telephone, or electronically following the procedures 

outlined in IRS Publication 1586.

• If a TIN is not received as a result of the initial solicitation, an annual solicitation 
must be made by December 31.

• A second annual solicitation must be made on or before December 31 of the 
year succeeding the calendar year.
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Form 1099-R Withholding for Missing TIN

• If a response is not received as of the initial solicitation, IRS Publication 1586 
provides that the designated distribution should still be made and subject to 
proper withholding based on the distribution type.

• Despite this guidance, many recordkeepers will refuse to make distributions to 
participants when there is a missing TIN. 

• In no circumstances, should a known incorrect TIN be reported, it should be 
reported as a missing TIN.
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Penalty for Failure to File Correct Information 
Return

Code Section 6721.

Includes:

• Failure to file;

• File with missing/incorrect TIN;

• Filed untimely;

• Filed on paper when electronic required;

• Filed in incorrect format; or

• Any combination.
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Penalty for Failure to File Correct Information 
Return: Reasonable Cause Exception

Must establish:

• Significant mitigating factors with respect to failure (e.g., an 
established history of filing information returns with correct TINs); or

• The failure was due to event beyond filer’s control (e.g., actions of 
payee).

Also generally includes making an initial solicitation for payee’s name 
and TIN, and annual solicitations described previously.

Treas. Reg. 301.6724-1.
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When Unauthorized Retirement 
Plan Participants Go “Missing”
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Finding Missing Unauthorized Retirement 
Plan Participants

• In the last 5 years, both the DOL and the IRS have published numerous guidance pieces on 
locating missing participants.

• The DOL considers this a fiduciary responsibility. 

• The guidance suggests some of the following:

1. Sending notices to last known address via certified mail.

2. Sending notices to email or telephone numbers.

3. Checking records of related plans and employers.

4. Checking with designated beneficiaries.

5. Using free electronic search tools.

6. Using a commercial locator service.
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Finding Missing Unauthorized Retirement 
Plan Participants

• Other suggestions from DOL investigators:

1. If plan sponsor’s name has changed, use old name on 
envelopes, letters, emails, and when identifying plan.

2. Performing death audits to determine if a missing 
participant has passed away.

3. Asking co-workers if they are aware of possible methods to 
contact missing participant.

57



Finding Missing Unauthorized Retirement 
Plan Participants

• Frequently unauthorized workers intentionally disappear.

• This does not obviate the fiduciary responsibility to try to 
find them and make distributions to them pursuant to the 
terms of the plan document.

• On DOL audit, it will be important to have documentation of 
all steps taken to locate all missing participants.
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Uncashed Participant Checks
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Unauthorized Participants and Uncashed 
Checks

• Consistent with not necessarily wanting to be found, 
unauthorized participants will frequently not cash 
distribution checks.

• Plan funds remain qualified plan assets until they are cashed 
by participants under DOL Op. Ltr. 93-24 and FAB 2002-03.

• In Rev. Rul. 2019-19, IRS confirms that an uncashed 
distribution check is still taxable in the year distributed, and 
does not alter obligation to withhold or report on 1099-R.
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Conclusion
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Conclusion

• While there is a divergence in caselaw with respect to remedies 
available to unauthorized immigrants, most cases since Hoffman, and 
the DOL, conclude that substantive labor laws apply for unauthorized 
immigrants.

• Some, however, argue that paying benefits from retirement plans to 
unauthorized immigrants is problematic.

• Notwithstanding immigration law issues, nothing in ERISA and very 
little caselaw suggests unauthorized immigrants should be treated 
differently.
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Conclusion

• From a tax law perspective, unauthorized immigrants are generally treated in the 
same way as legal immigrants.

• Generally, unauthorized immigrants will be “U.S. Persons” for tax purposes.

• If an unauthorized worker has provided a bad SSN or ITIN, there is an obligation 
for an employer to attempt to obtain an accurate one, but the employer should 
follow the plan document for making distributions, despite protests from 
recordkeepers.

• Missing unauthorized workers or those that do not cash distribution checks 
should be treated like other plan participants.
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Questions?

Eric W. Gregory

EGregory@dickinsonwright.com

248-433-7669

Christian S. Allen

CAllen@dickinsonwright.com

248-433-7299
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