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U.S. vs. EU OPINION PRACTICE IN FINANCE
Agenda

Our presentation today will focus primarily on:

‒ principles to which U.S. lawyers representing U.S. opinion recipients should adhere in requesting 

opinions from non-U.S. lawyers in cross-border transactions, 

‒ principles to which non-U.S. lawyers representing non-U.S. opinion recipients should adhere in 
requesting opinions from U.S. lawyers in cross-border transactions, and

‒ opinions given by U.S. lawyers to close a transaction (“closing opinions”) that are given to clients and 

non-clients (“third-party closing opinions”) in cross-border transactions.
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U.S. vs. EU OPINION PRACTICE IN FINANCE
Ignore Diversity at Your Peril

Cross-border closing opinions raise issues not presented in purely domestic transactions 

• laws from multiple countries 

• language barriers 

• differences in customs and expectations.

7



U.S. vs. EU OPINION PRACTICE IN FINANCE

Different Closing Opinion Expectations

Different jurisdictions have different expectations as to who will render which opinion.

• US: Third-Party Opinions

• UK: Client Opinions

• EU and elsewhere: Mixed Bag
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U.S. vs. EU OPINION PRACTICE IN FINANCE 
Work Done Recently

• 2016 ABA - report on Cross-Border Closing Opinions of U.S. Counsel (the “ABA Report”):

- available through the LEGAL OPINIONS RESOURCE CENTER (“LORC”) [https://protect-

us.mimecast.com/s/K2WxBvtG8ZmpFL?domain=americanbar.org] 

• 2017 City of London Law Society - Guide to the questions to be addressed when providing opinion letters 

on English law in financial transactions 

- available at https://www.citysolicitors.org.uk/storage/2017/09/CLLS-Issues-to-consider-when-providing-opinion-

letters-update-19-09-2017.pdf

• Ongoing: The ABA and the IBA formed a joint task force (the “ABA/IBA JTF”) to develop common ground 
among lawyers from different countries on giving and receiving “closing opinions”.
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U.S. vs. EU OPINION PRACTICE IN FINANCE
the Golden Rule

• The ABA report and the London Society Guide acknowledge that the Golden Rule applies to the cross 

border opinion practice.

• The “Golden Rule”, was first laid out by Jim Fuld in the early 1970s:  

▪ “an opinion should not be requested that counsel for the opinion recipient would not give if that counsel were representing the 
other party and had the requisite expertise; and 

▪ (…) a recipient should not be denied an opinion that lawyers experienced in the matters under consideration would commonly 

render in comparable situations.”

• The Golden Rule sets respect as the standard for the domestic opinion practice. 

• In cross-border practice:

▪ understanding and respect require more work than is usually the case in a purely domestic practice; and 

▪ the risk of making a mistake when respect is missing may well be higher.
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U.S. vs. EU OPINION PRACTICE IN FINANCE
Cross-Border Variations

Or:

What walks, talks and smells like a duck may be a goose

Concepts under the law the opinion recipient is familiar with:

•        may be different from what appears to be the same

concept under foreign law;

•        may not exist at all in that foreign law.
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U.S. vs. EU OPINION PRACTICE IN FINANCE
Good Practice Principles

The joint task for of the ABA and the IBA is working on developing: 

“Good Practice Principles for Cross-Border Closing Opinions” (in process)

▪ define legitimate expectations

▪ Build convergence to reduce friction

▪ gather/publish information on prevailing opinion practices in key markets

▪ balance opinion givers’ and recipients’ needs to achieve clarity and efficiency
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U.S. vs. EU OPINION PRACTICE IN FINANCE
Good Practice Principles (cont.)

a. All parties should understand that an opinion relates only to those laws that the opinion 

identifies as being covered, to the extent they are applicable to the transaction despite the fact 

that the transaction and documents may implicate other laws.

b. A closing opinion covers only those matters that it specifically addresses.  An opinion recipient 

cannot assume that opinions not expressly stated are implicit.

c. The scope of opinion requests should be limited to coverage of legal obligations imposed on 

the parties by the transaction documents and related remedial rights.

d. Each opinion included in a closing opinion should be requested only as to specific and 

determinable matters of law that involve the exercise of professional judgment under the 

covered law. 
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U.S. vs. EU OPINION PRACTICE IN FINANCE
Good Practice Principles (cont.)

e. A closing opinion is an expression of opining counsel’s professional judgment with respect to 

specific legal matters covered in the opinion and is not a guarantee that a court applying the 

covered law will reach any particular result if presented with a specific case.

f. Opining counsel should not be asked to confirm matters of fact; a closing opinion ordinarily 

should be limited solely to matters of law, with rare exceptions

g. A closing opinion should be prepared in accordance with, and can only be understood by 

reference to, the customs and practices of opining counsel’s jurisdiction, including applicable 

professional rules, market conventions, guidance published by bar associations, law societies 

and recognized opinion authorities, and any applicable statutes and regulations together with 

judicial decisions interpreting them.

h. As a general rule, opining counsel should not be expected to give an opinion in a cross-border          

transaction that lawyers practicing in the jurisdiction whose law is covered by the opinion 

would not be expected to give in a domestic transaction.  
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U.S. vs. EU OPINION PRACTICE IN FINANCE
Good Practice Principles (cont.)

i. The fact that an opinion recipient has received a particular opinion in the past in similar cross-border 

transactions does not mean that opining counsel should be expected to give it.

j. Opining counsel should not give opinions that, although technically correct, it recognizes would be 

misleading to the opinion recipient.

k. If opining counsel declines to give an opinion, counsel advising the opinion recipient is entitled to ask 
whether the denial is due to uncertainty under the law covered by the opinion to the structure of the 

transaction, to defects in the documentation or to the fact that the opinion is ordinarily not given in 

opining counsel’s country.  Applicable rules of professional conduct may require that opining counsel 

obtain instructions from, or the consent of, its client before giving explanations that could have adverse 

consequences for the client in the context of business negotiations with its counterparty or amount to a 
breach of the lawyer’s duty of confidentiality.
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U.S. vs. EU OPINION PRACTICE IN FINANCE
Cost/Benefit Analysis

‒ The opinion process should not be treated as a business negotiation in which the party requesting a 

closing opinion seeks to obtain as much as possible and counsel giving a closing opinion (“opining 

counsel”) seeks to give as little as possible;

‒ the parties and their counsel should work together in good faith to achieve a sensible result in a manner 

consistent with the customs and practices of their respective jurisdictions; and

‒ the benefits to the recipient of receiving an opinion on a particular matter should warrant the difficulty, 

time and expense required to prepare it (“cost/benefit analysis”).
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U.S. vs. EU OPINION PRACTICE IN FINANCE
U.S. Customary Practice

• Third party legal opinions in the United States incorporate, whether stated in the opinion itself or not, a body 

of customary opinion practice (“U.S. Customary Practice”) which deals with:

‒ the usual and regular practice of experienced lawyers in the giving of, and advising recipients regarding, 

closing opinions, including the work opining counsel is expected to perform to be in a position to give 

specific opinions,

‒ the way certain words and phrases are commonly used and understood in closing opinions, and

‒ other commonly understood aspects of opinion practice, including standard qualifications, limitations 

and exceptions.  This is made possible because, in large part, we share a common legal system and 

practices among the U.S. states tend to be similar.

Reliance on U.S. customary practice is necessary because U.S. opinion preparers cannot possibly ascertain 
practice in recipients’ non-U.S. jurisdictions or adapt their opinion language to suit it.  Therefore, they have no 

responsibility to advise recipients on the scope or meaning of the opinions they are giving.  Recipients must 

rely on their own counsel to advise them on the scope and meaning of proposed opinions. 
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U.S. vs. EU OPINION PRACTICE IN FINANCE
Lack of Customary Practice

• In some countries, customs and practices on legal opinions may be substantially similar to U.S. Customary 

Practice.  In other countries a generally understood practice on which lawyers can rely for the meaning and 

scope of their closing opinions does not exist, and opinions explicitly state “long-hand” what would, under 

U.S. customary practice, be understood whether or not expressed in the opinion. 

• Local customs and practices, which may be more or less developed or formalized in any particular country, 
also determine such matters as:

‒ Whether an opinion may or may not be varied by express statements in the body of the opinion letter 

itself or by implied understandings between opining counsel and the opinion recipient

‒ When a closing opinion is given to opining counsel’s own client, the terms of counsel’s engagement and 

duties to its client may govern the opinion
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U.S. vs. EU OPINION PRACTICE IN FINANCE
Ethics Rules

• Opining counsel is subject to local law and rules governing the professional conduct of lawyers.

• These, together with local practice, often will determine:

‒ whether specific issues are the proper subject of a closing opinion;

‒ which counsel should give the opinion; 

‒ the standard of care; and

‒ whether opining counsel and opinion recipient can agree on choice of forum and law for resolving 

disputes relating to matters arising from the opinion and provisions limiting the liability of opining 

counsel.
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U.S. vs. EU OPINION PRACTICE IN FINANCE
Omnibus Cross Border Assumption

• If the law governing the documents is the law of a foreign jurisdiction, special assumptions as to the binding 

nature of the transaction documents, choice of law and procedural rules are necessary.  The ABA Report 

uses the term “Omnibus Cross-Border Assumption” to designate this language.

• As is the case when the opinion giver’s client is not incorporated in the state whose law is covered by the 
opinion,  the omnibus assumption normally includes assumptions such as:

‒ non-U.S. entities having been duly formed and the agreement having been duly authorized;

‒ the agreement having been duly executed and delivered under all non-U.S. laws that may apply; and

‒ there being no non-U.S. laws that render execution, delivery or performance of the agreement unlawful 

or illegal.
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U.S. vs. EU OPINION PRACTICE IN FINANCE
Frequently Requested Opinions

‒ the legal existence, status, power and authority of the legal entities participating in the transaction;

‒ the due authorization of the transaction by such entities’ governing bodies or representatives; and

‒ the due execution and delivery of transaction documents;

‒ filing requirements with or required approval from governmental authorities;

‒ consummation of the transaction not violating applicable statutes, rules and regulations, with appropriate 
exclusions for many specialized legal regimes, among others tax law, securities laws, financial 

regulation of capital intermediaries, national security and import/export regimes, and antitrust, just to 

name a few;

‒ the enforceability of agreements;

‒ the validity of choice-of-law and forum selection clauses or of the parties’ agreement to resolve disputes 
by arbitration; and

‒ if the transaction involves the grant of security interests in a borrower’s assets, the validity and 

enforceability of those security interests
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U.S. vs. EU OPINION PRACTICE IN FINANCE
Enforceability Opinions

• Outbound opinions are opinions by U.S. counsel where the main agreements choose non-U.S. law as the 

governing law.

• U.S. counsel can only cover U.S. federal law and the law of a specified U.S. state (or states), so they 

cannot give the “valid, binding and enforceable” opinion

• Outbound opinions should include the Omnibus Cross-Border Assumption that, under the non-U.S. 
governing law, the agreement is valid, binding and enforceable.

• ABA Report recommends that in Cross-Border transactions, U.S. counsel not give an enforceability opinion 

on non-U.S. law governed agreements “as if” the law covered by the opinion were the governing law.  

• Non-U.S. legal concepts and terminology generally have no counterpart in U.S. law, making the “as if” logic 

unreliable and misleading. 
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U.S. vs. EU OPINION PRACTICE IN FINANCE
Choice of Law

• Opinion recipients in cross-border transactions often wish to receive an opinion that the choice of the 

foreign law to govern the transaction documents is valid and the opinion is typically given in most 

jurisdictions.

• The law differs from U.S. state to U.S. state.  The ABA Report discusses this opinion in the case where the 

agreement chooses non-U.S. law as its governing law based on the application of the Restatement Second 
of Conflict Laws (§ 187).

‒ § 187(2) of the Restatement has a two-pronged test:

▪ Whether there is a sufficient relationship between the parties or the transaction and the chosen law 

jurisdiction; and

▪ Whether application of the chosen law would be contrary to a fundamental policy of the jurisdiction 
whose law would have applied in the absence of a choice-of-law clause and that jurisdiction has a 

greater interest in the issues (the “default state”).
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U.S. vs. EU OPINION PRACTICE IN FINANCE
Choice of Law (cont.)

‒ Applying the second prong of the Restatement test in cross-border transactions may present problems 

because:

▪ Determining which is the default state or country is more difficult;

▪ The opinion giver does not know how application of the chosen non-U.S. law to a given issue would 

be treated;

▪ Many U.S. lawyers are not in a position to determine which policies of the covered law state are 

“fundamental.”

▪ Non-U.S. statutes may use terms that do not appear in the agreement or may have no counterpart in 

U.S. law;

Note that a number of states have statutes addressing “inbound” choice of law (e.g., NY Gen.Obl. L 5-
1401), but with limited exceptions those statutes do not apply to “outbound” choice of law (e.g., 

enforcement by a NY court of the choice of non-U.S. law when a NY borrower in a party).  

Other statutes (e.g., Texas) do give effect to an agreement’s choice of another state’s (and therefore 

another country’s) law if specific conditions are met.
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U.S. vs. EU OPINION PRACTICE IN FINANCE
Restatement Third of Conflict of Laws

§ 8.02. Enforceability of Choice-of-Law Clauses

(1) The law of the state chosen by the parties to govern their contractual rights and duties will be 

applied to resolve an issue if the issue is one within the parties’ contracting power.

(2) Subject to subsection (3) of this Section, the law of the state chosen by the parties to govern their 

contractual rights and duties will be applied to resolve an issue, even if the issue is not one within the 
parties’ contracting power, so long as either:

(a) the chosen state has a substantial relationship to the parties or to the transaction, or (b) there is 

otherwise a reasonable basis for the parties’ choice.

(3) The law of the chosen state shall not apply if:

(a) it is contrary to a fundamental policy of the state that would provide the governing law in the 
absence of the parties’ choice, or 

(b) the parties have chosen the law of a state other than the forum and a local statutory directive 

requires that forum law be applied.
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U.S. vs. EU OPINION PRACTICE IN FINANCE
Forum Selection

• An opinion that the selection of foreign courts to resolve disputes under the transaction documents is valid.

• The law differs from U.S. state to U.S. state and depends on whether the covered law state has adopted the 

“modern view” (the parties’ choice is entitled to great deference) or. the “old” view (court always knows 

best).

• Federal vs state courts:  The handling of forum selection in the federal courts was a source of uncertainty 
until a conflict among the circuits was resolved by the U.S. Supreme Court in Atlantic Marine, which strongly 

affirmed that the “modern view” applies in federal court.

• In cross-border transactions, it may be more difficult for an opinion giver to determine whether a clause is 

permissive or mandatory and whether U.S. law or non-U.S. law governs the interpretation of the forum 

selection clause.
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U.S. vs. EU OPINION PRACTICE IN FINANCE
Mandatory v. Permissive Forum Selection

• The analysis required when the forum selection clause is mandatory is different, and in some respects more 

complex, than when it is permissive, because the opinion means that a U.S. court would dismiss the case 

and send the plaintiff to the chosen non-U.S. court (so called “ouster”) though it may not know whether the 

non-U.S. court will be available to, or willing to, resolve the dispute.

‒ The language/intent of the parties may be unclear-- in such case, note that the norm outside the U.S. 
(e.g., EU) is that a clause is presumed mandatory unless it is clearly permissive (opposite presumption 

prevails in the U.S.).
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U.S. vs. EU OPINION PRACTICE IN FINANCE
Bremen Exception

If the outbound forum selection is mandatory, a court may decline to give effect to such agreement 

because enforcement would be unreasonable or unjust under the principles enunciated in the decision of 

the U.S. Supreme Court in M/S Bremen & Unterweser Reederel, GmbH (“Bremen Exception”) if:

▪ enforcement would be unreasonable and unjust;

▪ the clause is invalid for such reasons as fraud or overreaching, undue influence or abuse of 
bargaining power; or

▪ enforcing the clause would contravene a strong public policy of the jurisdiction where suit is brought.

Possible application of the Bremen exception is not covered by the opinion because the opinion preparers 

cannot predict whether/how a court in the covered law state would apply the Bremen exception under the 

circumstances.

While under U.S. Customary Practice the exception need not be stated, the ABA Report recommends that 

outbound opinions refer to the possible application of the Bremen exception expressly to help reduce the 

risk of misunderstanding.
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U.S. vs. EU OPINION PRACTICE IN FINANCE
Venue

• Venue:  Opinion preparers should be careful to exclude the issue of “venue” because both federal and state 

courts often have wide discretion to transfer the case from one district to another regardless of the parties’ 

choice of a particular court.

• State law issues:  Statutes and case law determine specific non-waivable public policy exceptions to the 

enforcement of mandatory forum selection clauses (e.g., Verdugo v. Allianzgroup, L.P., 237 Cal App 4th 141 
(Cal.App. 2015)):

• Forum non conveniens: Many courts continue to rely on the doctrine of forum non conveniens to deny 

application of a forum selection clause even though they pay lip service to the validity and enforceability of 

the clause.  In effect, forum non conveniens can be an equity-like doctrine that a court applies when it either 

wants to dismiss a case it should accept under the agreement or keep a case it should dismiss based on 
the facts and circumstances.  Many opinion preparers expressly exclude forum non conveniens.
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U.S. vs. EU OPINION PRACTICE IN FINANCE
No Violation of Law

• No violation of law opinion does not cover all statutes, rules and regulations of the covered law.

• Opinion is understood to cover only statutes, rules and regulations that a lawyer in the covered law state 

exercising customary professional diligence would reasonably be expected to recognize as being applicable 

to the entity, transaction or agreement to which the opinion relates.

• Generally, banking, tax, antitrust, trade regulation, anti-fraud, unfair competition, and insolvency laws, and 
laws relating to fiduciary duties, labor, pension or employee benefits, usury, environmental or energy 

matters, and consumer protection; are not covered unless an opinion refers to them expressly.
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U.S. vs. EU OPINION PRACTICE IN FINANCE
No Violation of Law (cont.)

• ABA Report recommends that an outbound opinion include the following:

‒ A general statement that the opinion only covers statutes, rules and regulations that a lawyer in the 

Covered Law State exercising customary professional diligence would reasonably be expected to 

recognize as being applicable to the entity, transaction or agreement to which the opinion relates;

‒ A non-exclusive list of statutes, rules and regulations which are not covered in US opinions as a matter 
of customary practice; and

‒ A non-exclusive list of a number of specialized statutes, rules and regulations, mostly federal, (such as 

laws relating to foreign trade, national security, anti-terrorism and anti-money laundering, CFIUS CTA) 

that apply to transactions in a cross-border context.
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U.S. vs. EU OPINION PRACTICE IN FINANCE
Concluding Thoughts

• What do I wish somebody had told me when I was younger about cross-border opinions?

• How do we make it better?  

ESPERANTO versus listening to each other with mutual respect

• Where do we go from here as US opinion givers?  

Easy: the key concepts do not change just because our opinions are addressed to a non-US 

recipient
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APPENDIX
Golden Rule

Excerpts from closing segment of the ABA Report, titled “OTHER OUTBOUND OPINION ISSUES:  SOME 

GUIDELINES FOR CONSTRUCTIVE ENGAGEMENT”:

Although this Report covers most of the opinions that are commonly given by U.S. lawyers in cross-

border transactions, it does not cover every opinion a non-U.S. party may request.  Moreover, non-U.S. 

parties and their counsel may seek formulations of opinions that are different from what U.S. lawyers 
commonly use.  Thus, notwithstanding the guidance provided by this Report, opinion giving in cross-

border transactions will continue to present challenges and opportunities for misunderstanding.

The Golden Rule does not translate easily to the giving and receiving of cross-border opinions.  That is 

principally because the Golden Rule relies on an assumption that the opinion giver and counsel for the 

recipient will be in analogous but opposite positions in other transactions.  That assumption does not hold 
true when opinion givers and recipients’ counsel practice in different countries having different legal 

systems, rules of professional conduct and opinion practices.  Moreover, the opinions requested and 

given in one country are often different from those requested and given in another, and market 

expectations are different as well.
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APPENDIX
Outbound Opinion Guidelines

While opinion discussions between U.S. lawyers and non-U.S. counsel for the recipient present challenges 

that U.S. lawyers on opposite sides do not face in domestic U.S. transactions, this Committee believes that 

the guidelines below, which derive in part from experience with the Golden Rule, will facilitate the giving of 

opinions in cross-border transactions, and often will reduce friction and cost, if followed by all parties and their 

counsel.

‒ First, lawyers give opinions in accordance with the customary practice of the jurisdiction in which they 

practice and should not be expected to know or take into account any other jurisdiction’s practice.

‒ Second, the parties to a cross-border agreement and their counsel should consider whether the cost of 

preparing each opinion requested is justified by its benefit to the recipient in the specific transaction.

‒ Third, a non-U.S. recipient should not insist on receiving an opinion simply because U.S. lawyers give it 
in domestic U.S. transactions.  
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APPENDIX 
Outbound Opinion Guidelines (cont.)

‒ Fourth, opinion preparers and counsel for the recipient should always deal with each other 

professionally and should not treat a closing opinion as a bargaining chip in an economic exchange.  

Each side should work in good faith to bridge gaps in opinion coverage and achieve a sensible result for 

all parties under the circumstances.  Gaps, however, cannot always be bridged. 

‒ Fifth, non-U.S. counsel for the recipient should recognize that U.S. opinions are normally worded in 
particular ways and should not press U.S. opinion givers to deviate from commonly-used language for 

which U.S. customary practice supplies a well-understood meaning.  

‒ Sixth, non-U.S. recipients should not treat an opinion given by U.S. counsel as providing anything more 

than U.S. counsel’s professional judgment on the particular legal issues the opinion addresses.  They 

should not expect U.S. opinion givers to provide confirmations of what are essentially factual, rather 
than legal, matters or to state a lack of knowledge of acts or events.  The parties to a transaction should 

look to their own counsel to advise them on legal matters, structure of the transaction and negotiation of 

agreements.  
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APPENDIX
Customary Practice Language

The ABA Report provides two examples of sample language:

• Alternative 1:  

• This opinion letter shall be interpreted in accordance with the Legal Opinion Principles prepared by the 

Legal Opinions Committee of the American Bar Association’s Business Law Section as published in 53 

BUS. LAW. 831 (1998) [, a copy of which is attached to this opinion letter].

• Alternative 2:  

• This opinion letter shall be interpreted in accordance with the customary practice of United States lawyers 

who regularly give, and lawyers who regularly advise recipients regarding, opinions of the kind included in 

this opinion letter.
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APPENDIX
Choice of Law

Sample assumption from the ABA Report:

We have assumed that the choice of the law of [FOREIGN COUNTRY] in the Agreement is valid and the 

Agreement and each of its provisions are valid, binding and enforceable under the law of [FOREIGN 

COUNTRY] and of any other jurisdiction whose law applies, other than law covered expressly in an opinion 

included in this opinion letter.  [IF THE AGREEMENT CONTAINS A FORUM SELECTION CLAUSE, ADD -
We also have assumed that, other than the courts of [COVERED LAW STATE] and United States federal 

courts, any court named in the forum selection clause of the Agreement will have jurisdiction over the parties 

and the subject matter of any action brought in that court under the Agreement.

Sample opinion language from the ABA Report: 

Under the law of [COVERED LAW STATE], the choice of the law of [FOREIGN COUNTRY] in the Agreement 
is valid except to the extent that giving effect to the law of [FOREIGN COUNTRY] would violate a fundamental 

policy of (i) the jurisdiction whose law is covered by this opinion letter, or (ii) any other jurisdiction having a 

materially greater interest than [FOREIGN COUNTRY] in the determination of the issue, if the law of that 

jurisdiction would apply to the Agreement or any of its provisions in the absence of a governing law clause.

37



APPENDIX 
Forum Selection

Sample language from the ABA Report:

Validity of mandatory outbound forum selection clause:  

The Company’s agreement in Section __ of the Agreement that the courts of [FOREIGN COUNTRY] shall 

have exclusive jurisdiction is valid and enforceable under the law of [COVERED LAW STATE] for actions 

relating to contract claims arising under the Agreement.

Validity of permissive outbound forum selection clause:  

The Company’s agreement in Section __ of the Agreement to submit to the non-exclusive jurisdiction of the 

courts of [FOREIGN LAW COUNTRY] is valid and enforceable under the law of [COVERED LAW STATE] for 

actions relating to contract claims arising under the Agreement.
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APPENDIX 
Forum Selection (cont.)

Validity of mandatory inbound forum selection clause:  

The Company’s agreement in Section __ of the Agreement that the courts of [COVERED LAW STATE] [and 

United States federal courts] shall have exclusive jurisdiction is valid and enforceable under the law of 

[COVERED LAW STATE] [and the federal law of the United States] for actions relating to contract claims 

arising under the Agreement.

Validity of permissive inbound forum selection clause:  

The Company’s agreement in Section __ of the Agreement to submit to the non-exclusive jurisdiction of the 

courts of [COVERED LAW STATE] [and United States federal courts] is valid and enforceable under the law of 

[COVERED LAW STATE] [and the federal law of the United States] for actions relating to contract claims 

arising under the Agreement.
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APPENDIX
Foreign Judgments

• Opinion recipients may ask for an opinion that the courts of the covered law state/country will recognize and 

enforce a judgment obtained in a foreign court without reconsideration of the merits. 

• Most U.S. states have adopted some version of the Uniform Foreign Money Judgments Recognition Act 

and therefore giving the opinion is essentially a matter of statutory analysis.  Different states, however, have 

different statutory exceptions/requirements (which may expand upon the Uniform Act).

• Opinion givers should be careful to conform the scope of the opinion (and its qualifications) to the specifics 

of the statute in effect in the covered law state.
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APPENDIX 
Foreign Judgments (cont.)

Sample language from the ABA Report:

• To the extent that it relates to contract claims arising under the Agreement, a final and conclusive judgment 

granting or denying recovery of a sum of money, other than a judgment for taxes, a fine or other penalty, 

rendered by a court of [FOREIGN COUNTRY] against the Company that is enforceable in [FOREIGN 

COUNTRY] will be recognized as valid and enforced under the law of [COVERED LAW STATE] by the 
courts of [COVERED LAW STATE] or by United States federal courts having jurisdiction and applying the 

law of [COVERED LAW STATE], without a re-examination of the substantive issues underlying the 

judgment, subject to (i) grounds for non-recognition and exceptions to enforcement set forth in the Uniform 

Foreign Money-Judgments Recognition Act as adopted in [COVERED LAW STATE] (the “Act”) [IF OPINION 

GIVER WISHES TO REFER TO PARTICULAR EXCEPTIONS FROM THE STATUTE, ADD - , which 
include, but are not limited to, _________________] and (ii) the court’s power to stay proceedings to 

enforce a foreign judgment pending determination of any appeal or until the expiration of time sufficient to 

enable the defendant to prosecute an appeal.  [IF APPLICABLE IN THE COVERED LAW STATE, ADD -

This opinion is based on the assumption that the law of [FOREIGN COUNTRY] requires a court of 

competent jurisdiction in [FOREIGN COUNTRY], in a reciprocal manner, to recognize and enforce a final 
and conclusive judgment of a court of [COVERED LAW STATE] without reconsideration of the merits.]
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APPENDIX
Sovereign Immunity

• Opinion recipients in cross-border transactions often wish to receive an opinion that their counterparty is not 

protected by sovereign immunity.

• Under most states’ law the opinion can be given where:

‒ The U.S. party is a private business entity and not under the control of the federal government, a state 

government or another entity that is entitled to sovereign immunity (a “U.S. sovereign”);

‒ The U.S. party is or may be a U.S. sovereign, but has legally waived sovereign immunity under 

applicable state or federal law;

• Under federal law the opinion can be given where a non-U.S. party has given a waiver under the Foreign 

Sovereign Immunities Act of 1976 (“FSIA”) (it is unusual for the opinion prepares to give the opinion absent 

a FSIA waiver because relying on exceptions under the FSIA such as the commercial nature of the 
transaction when a non-U.S. party that might be a “foreign state” is challenging.
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APPENDIX 
Sovereign Immunity (cont.)

Sample language from the ABA Report:

• No sovereign immunity of U.S. party:  Neither [U.S. PARTY] nor its assets are immune on grounds of 

sovereign immunity from (i) suit in connection with the Agreement in the courts in [COVERED LAW STATE] 

[or United States federal courts], or (ii) related legal process, including service of process, attachment of 

assets, or enforcement by those courts of a judgment against the Company related to the Agreement.

• Waiver of sovereign immunity under FSIA by Non-U.S. Party:  Under the Foreign Sovereign Immunities 

Act of 1976, as amended, [NON-U.S. PARTY] has validly waived its sovereign immunity (if any) from (i) suit 

in the courts in [COVERED LAW STATE] and United States federal courts and (ii) related legal process, 

including service of process, attachment of assets, or enforcement by those courts of a judgment against 

[NON-U.S. PARTY] related to the Agreement.
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APPENDIX
International Arbitration

• The opinion is often given in reliance on the 1958 UN Convention on Recognition and Enforcement of 

Foreign Arbitral awards (the “New York Convention”), which was designed to keep international disputes 

out of the national courts of signatory countries if the parties agree to arbitrate.

• Most countries party to the New York Convention, including the U.S., have a strong policy in favor of 

upholding mandatory arbitration clauses, with courts taking a narrow view of their role when a party 
challenges its contractual obligation to arbitrate a dispute.

• The New York Convention as enacted by Chapter 2 of the Federal Arbitration Act (“FAA/2”) applies only to 

arbitration agreements arising out of international contractual transactions and reciprocity with the country 

where arbitration is to be held is required (i.e., arbitration in a country that has signed the New York 

Convention).

• Opinion preparers should consider including an express assumption that arbitration will not take place in the 

U.S., unless the agreement is clear that arbitration in the U.S. cannot happen.

• Adhering to a policy of promoting arbitration as a reliable dispute resolution mechanism for cross-border 

transactions, U.S. courts have consistently compelled parties to arbitrate and given great deference to the 

jurisdiction of the arbitrators.
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APPENDIX 
International Arbitration (cont.)

Sample language from the ABA Report:

• The arbitration clause in Section ___ of the Agreement to submit to mandatory arbitration in [ARBITRAL 

TRIBUNAL OUTSIDE THE UNITED STATES] is valid and enforceable under the federal law of the 

United States and the law of [COVERED LAW STATE] to the extent that the arbitration relates to 

contract claims arising under the Agreement, except to the extent that an exception set forth in the 
Convention on the Recognition and Enforcement of Foreign Arbitral Awards or the Federal Arbitration 

Act, 9 U.S.C. §§ 201-208 applies.
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APPENDIX
Foreign Arbitral Awards

• Book-end” under the New York Convention and FAA/2:  At the front end, courts must defer to the jurisdiction 

of arbitrators, at the back end they must put the state’s enforcement powers behind an international arbitral 

award that has been properly rendered.

• The NY Convention and FAA/2 apply only to foreign arbitral awards, which are characterized by the 

following:

‒ The award was made outside the U.S.

‒ The award is not considered a domestic award under Chapter 1 of the FAA because it covers an 

international contractual transaction.

‒ If arbitration takes place in the U.S., even though it is pursuant to an arbitration clause in a cross-border 

transaction, Chapter 1 of the FAA may apply.  As a result, many opinion givers expressly assume that 
arbitration will not take place in the U.S.
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APPENDIX
Foreign Arbitral Awards (cont.)

Sample language from the ABA Report:

• Except to the extent that an exception set forth in the Convention on the Recognition and Enforcement of 

Foreign Arbitral Awards (the “New York Convention”) and the Federal Arbitration Act, 9 U.S.C. §§ 201-208 

(the “FAA”) applies, an arbitral award made by [ARBITRAL TRIBUNAL OUTSIDE THE UNITED STATES] 

in accordance with the requirements of Section __ of the Agreement will be recognized and enforced 
under the New York Convention and the FAA to the extent that the arbitration relates to contract claims 

arising under the Agreement, if a proceeding to enforce the award is properly brought in a United States 

federal court within three years after the arbitral award is made.
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