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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY THE SPEAKERS’ FIRMS TO BE 

USED, AND CANNOT BE USED, BY A CLIENT OR ANY OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) 

AVOIDING PENALTIES THAT MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 

RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, without limitation, the tax 

treatment or tax structure, or both, of any transaction described in the associated materials we provide to you, 

including, but not limited to, any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are subject to change.  

Applicability of the information to specific situations should be determined through consultation with your tax adviser.
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INTRODUCTION

The United States imposes estate and gift taxes on certain transfers of U.S. situs property by “nonresident citizens of the 

United States.” In other words, individual foreign investors may be subject to the U.S. estate and gift tax on their 

investments in the United States. The U.S. estate and gift tax is assessed at a rate of 18 to 40 percent of the value of an 

estate or donative transfer. An individual foreign investor’s U.S. taxable estate or donative transfer is subject to the same

estate tax rates and gift tax rates applicable to U.S. citizens or residents, but with a substantially lower unified credit. The

current unified credit for non domiciliaries  is equivalent to a $60,000 exemption, unless an applicable treaty allows a greater

credit. U.S. citizens and resident individuals are provided with a far more generous unified credit from the estate and gift tax. 

U.S. citizens and resident individuals are permitted a unified credit of $12.92 million (for the 2022 calendar year).   

© 2023 l All Rights Reserved l Diosdi Ching & Liu, LLP l
7



U.S. ESTATE AND GIFT TAX RULES

The worldwide estate of a decedent is subject to U.S. estate tax only if the individual was either a U.S. citizen or resident at

the time of death. See IRC Sections 2001(a) and 2031(a). In contrast, the estate of an individual not domiciled in the U.S. is 

subject to U.S. estate tax solely on its U.S. situs assets. Individuals that are not domiciled in the U.S. are normally subject to 

U.S. gift tax only on transfers of U.S. situs real property or tangible personal property. 
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U.S. ESTATE AND GIFT TAX RULES

“Residency” and “domicile” are generally synonymous for U.S. estate and gift tax purposes. A nonresident is presumed to 

have a foreign domicile until such domicile is shown to have changed to the United States. A person acquires a U.S. 

domicile by living here, potentially even for a brief period of time, with no definite present intention of leaving. Mere physical 

presence, in and of itself, without the simultaneous requisite intention to remain indefinitely in the U.S., is not sufficient to 

constitute domicile. 

The intent to change one’s domicile is not effectuated unless accompanied by actual removal from the existing domicile and 

the requisite legal capacity to do so. Even if an alien comes to the U.S. for a specific purpose without knowledge of how 

long a stay may be required, she will not be deemed a U.S. domiciliary if she can demonstrate a present intention to return 

home, despite the fact that the anticipated period of U.S. presence is indefinite. The intention to acquire a new domicile 

must be a serious concept rather than a fleeting, casual, or sporadic thought. The U.S. income tax residency rules under 

Section 7701(b) do not apply to the determination of domicile for U.S. estate and gift tax purposes. 
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U.S. ESTATE AND GIFT TAX RULES

The degree of physical presence in the U.S. is not the sole factor in the analysis of domicile, it is undoubtedly the one the

IRS will likely examine first. There is generally no fixed time period that establishes domicile. However, an alien who spends 

a great deal of time in the U.S. over a period of years may be deemed a U.S. domiciliary unless he can demonstrate 

otherwise. 
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DOMICILE FACTORS

Some of the most common factors in the U.S. estate and gift tax context

1. The time spent by the individual in the U.S. and other countries. Many high net individuals spend a great deal of time 

traveling all over the world. Determination regarding domicile may be difficult in these situations.

2. The location of the individual’s family. A spouse and children permanently moving to the U.S. is a strong presumption that

an alien is domiciled in the U.S.

3. The location of the individual’s close friends and primary service providers, such as professionals, doctors, bankers, and

financial advisors are important factors in determining if an alien is domiciled in the U.S. 

4. The location of the individual’s social activities. Country club and social club memberships reflect a person’s sense of 

closeness and permanence to a particular locale. 

5. The location of the individual’s religious activities. If the individual is strongly religious, his primary place of worship should 

be determined especially for important religious holidays. 
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DOMICILE FACTORS

6. The use of a locally issued or an international driver’s license.

7. The use of a short-term leased automobile or no automobile owned by the individual. In certain locations (for example 

San Francisco), ownership of an automobile or lack thereof may not be significant evidence of domicile. 

8. The individual’s mailing address for remittance of payments.

9. The location of the individual’s investment assets. Although high worth individuals tend to have assets scattered all over

the world, the relative value of such assets and the degree of connected activities in each country should be examined. 

10. The location of the individual’s business interests.
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DOMICILE FACTORS

11. The location of the individual’s most cherished and valuable family assets. People generally like to keep these items 

where they consider to be their primary residence. 

12. The relative size, cost, value, and nature of dwellings, including whether such places of abode are owned or rented by 

the individual and their use when not lived in by him or his family. 

13. The particular locality of an individual’s dwelling unit. An apartment in a vacation resort, such as Maui, Lake Tahoe, or

Park City, is less likely to be accepted as one’s domicile than a similar abode in a non-vacation area. 

14. The jurisdiction(s) where the individual pays income or related taxes and files tax returns. The IRS places particular 

emphasis on this factor. If the person of an otherwise uncertain domicile claims to reside in a tax haven and pays virtually 

no tax to any country, this position is often met with skepticism by the IRS.

15. Declarations of residence or intent made in visa application or re-entry permits, wills, deeds of gift, trust instruments or

letters, or in oral statements.
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GROSS ESTATE- ESTATE TAX

For an alien not domiciled in the U.S., the gross estate is made up of property situated in one of the U.S. states or the 

District of Columbia at the time of death. The gross estate is composed like a U.S. person’s gross estate, revocable 

transfers, transfers taking effect on death, transfers, with a retained life interest or (to a limited extent) transfers within three 

years of death are includible in the U.S. gross estate if the subject property was U.S. situs property at either the time of the

transfer or the time of death. 
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GROSS ESTATE- ESTATE TAX

Real property- situs is determined by the physical location of the real property. 

Tangible Personal Property- situs is determined by the physical location of the property.

Corporate stock- stock of a U.S. corporation is U.S. situs and stock of a foreign corporation is foreign situs, regardless of 

place of management or location of stock certificates. 

Currency- situs is the physical location.

Debt Obligation- U.S. situs property.

Sole Proprietorship- the physical location of the business assets determines situs. Goodwill may be deemed located in the 

U.S.

Grantor Trust- property held through a revocable or grater trust of which the decedent is the grantor can be U.S. situs 

property. 
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GROSS ESTATE- ESTATE TAX

U.S. federal gift tax applies only if transfers of tangible property (real property and tangible personal property, including

currency) physically located in the United States at the time of the gift. It does not apply to intangible property such as stock 

in U.S. or foreign corporations even though such property is includible in the U.S. gross estate for federal estate tax 

purposes. 
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GIFT TAX PLANNING FOR NON DOMICILIARIES

The situs rules differ between estate and gift tax.

No gift tax on transfer of intangible personal property.

Planning idea. Stock in a U.S. corporation is intangible for gift tax purposes. The same stock has a U.S. situs for estate tax 

purposes, so best to give the stock.

Planning idea, non domiciliary should give cash, checks, or bank wire transfers to a U.S. person outside the U.S. 

The U.S. donee should set up an account outside the U.S. and have the transfer occur from the non domiciliary donee’s 

foreign account to donee’s foreign account, then have donee transfer funds to donee’s U.S. account.
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NON-U.S. SITUS ASSETS

Real property located outside of the U.S.

Tangible personal property located outside of the U.S.

Shares of stock issued by a foreign corporation
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NON-U.S. SITUS ASSETS

Fillman v. U.S. 355 F. 2d 632 (Ct. Cl. 1966) (holding that a corporation must be a separate entity and not a nominee or a 

sham; the corporation representative made several representations that the shareholder was the sole beneficiary owner of 

the corporate assets). 

In certain cases, the use of a foreign holding company is the main dive for shielding U.S. situs assets from the estate tax.

Leeson: maintain formalities (no sham corporations) and use fair market leases where a foreign corporation holds U.S. real 

property. 
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NON-U.S. SITUS ASSETS

Life insurance proceeds on the life of a non domiciliary. 

Cash surrender value in U.S. situs for estate tax, but not gift tax purposes.

Bank deposits.

In general, deposits of non domiciliary held with domestic banks are deemed situated outside U.S. unless the deposits are 

effectively connected with a trade or business within the U.S. 

Works of art on loan for exhibition, if:

Art is imported into the U.S. solely for exhibition purposes

Art is loaned for such purposes to a public gallery or museum, no part of which insures to an individual, and

Art is at the time of death on exhibition or en route to or from exhibition. 
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UTILIZING TREATIES TO ELIMINATE OR REDUCE THE FOREIGN INVESTOR’S EXPOSURE 

TO THE U.S. ESTATE TAX

In certain cases, a foreign person may utilize an estate and gift tax treaty. The U.S. currently has treaties with 15 countries 

regarding estate, gift, or generation-skipping transfer tax. Some of the transfer tax treaties provide for more beneficial 

deductions, such as marital deduction and charitable deduction, or a larger exemption from estate tax than otherwise would 

apply to a non domiciliary of the United States.
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UTILIZING TREATIES TO ELIMINATE OR REDUCE THE FOREIGN INVESTOR’S EXPOSURE 

TO THE U.S. ESTATE TAX

The U.S. has entered into treaties with Finland, Greece, Ireland, Italy, the Netherlands, South Africa, and Switzerland that 

cover only estate taxes. The U.S. has treaties with Australia and Japan that cover estate and gift taxes. The U.S. also has 

treaties with Austria, Denmark, France, Germany, and the United Kingdom that cover estate, gift, and generation-skipping 

transfer taxes. Finally, although Canada does not impose a federal estate tax, a provision in the U.S.- Canada Income Tax 

Treaty includes substantial modifications to the U.S. estate tax provisions.The treaties with Australia, Finland, Greece, 

Ireland, Italy, Japan, South Africa, and Switzerland state that domicile (and in some cases, citizenship) is determined in 

accordance with the internal laws of each country. Under these treaties, the U.S. domicile tests will be applied. Treaties with 

Austria, Denmark, France, Germany, the Netherlands, and the United Kingdom are based on the Organization for Economic 

Cooperation and Development (“OECD”) Model. Under these treaties, if an individual is viewed by both treaty countries as a 

domiciliary thereof, he will be treated as a domiciliary of the treaty country of which he is a citizen if he resided in the other 

treaty country for fewer than seven of the ten years or in some cases, five of the seven years prior to transfer or death of the

individual utilizing the treaty. Domicile may also be determined by considering the following factors of the decedent in 

question: permanent home, center of vital interests, habitual abode, citizenship, or mutual agreement. 
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UK INHERITANCE TAX

Inheritance tax is 40% tax applied after a person dies with an estate worth over 325,000 GBP.
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COULD DUAL U.S.-U.K. RESIDENTS USE THE U.S.-U.K. ESTATE, GIFT AND GENERATION-

SKIPPING TAX TREATY TO MITIGATE THE U.K. INHERITANCE TAX?

The United Kingdom or UK imposes an inheritance tax on the estate of deceased persons that were domiciled in that 

country. The tax rate is normally 40 percent. The inheritance tax is typically levied on estate values over 325,000 British 

Sterling Pounds or $402,000 U.S. Dollars. The UK inheritance tax on a decedent’s worldwide estate. A transfer of money or 

property from a U.K. spouse to a spouse domiciled in another country can also trigger the tax. 

Even if a person is domiciled outside the UK, two special rules apply to those who have emigrated from the UK or to those 

who have been resident in the UK for tax purposes for many years (IHTA84/S267). If either rule applies then, in most cases, 

HM Revenue & Customs may treat them as domiciled within the UK for Inheritance Tax purposes. 

According to the HMRC Inheritance Tax Manual, provides three examples as to how individuals domiciled outside the UK 

can be subject to the UK inheritance tax.
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COULD DUAL U.S.-U.K. RESIDENTS USE THE U.S.-U.K. ESTATE, GIFT AND GENERATION-

SKIPPING TAX TREATY TO MITIGATE THE U.K. INHERITANCE TAX?

Example 1

Paula has an English domicile and lives in England. She retires from work and decides she wants to live for the rest of her 

life in Spain. She goes to Spain and takes a Spanish domicile of choice on 31 January 2007. She dies on 1 January 2010 

still in Spain. Because of the deemed docile ‘three year rule’ she is deemed domiciled in the UK at her death and her world 

wide estate is [subject to the UK inheritance tax]. 
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COULD DUAL U.S.-U.K. RESIDENTS USE THE U.S.-U.K. ESTATE, GIFT AND GENERATION-

SKIPPING TAX TREATY TO MITIGATE THE U.K. INHERITANCE TAX?

Example 2

Bronislaw has a Polish domicile - He works in the UK and is UK tax resident. He has lived and worked in the UK since 2 

February 1993 but he has always intended to return home to Poland. He starts to feel ill and returns home to Poland to be 

with his family on 8 April 2011 and unfortunately dies on 2 May 2011. Because of his common law domicile his world wide 

estate would not be [subject to the inheritance tax]. However the ‘17 out of 20’ tax year deemed domicile rule means that he 

is deemed to be domiciled in the UK at his death and his entire world wide estate is [subject to the inheritance tax].
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COULD DUAL U.S.-U.K. RESIDENTS USE THE U.S.-U.K. ESTATE, GIFT AND GENERATION-

SKIPPING TAX TREATY TO MITIGATE THE U.K. INHERITANCE TAX?

Example 3

Humberto is 70 - he has a Portuguese domicile but has been Tax resident in England since he was 20. He decides that he 

wants to move back to Portugal and he leaves the UK for good on 1 January 2007. On 2 January 2010 he makes a gift of 

400,000 pounds to a Gibraltar discretionary settlement from his Jersey Bank account. Without the deemed domicile 

provisions this would be a gift of excluded property. However the ‘17 of 20’ year rule will apply to this transfer as Humberto 

was tax resident in the UK for part of the Tax year before he left the UK. There is no provision in the Income Tax Acts for 

splitting a Tax year in relation to residence, Humberto is assessed and charged Income Tax as if he was UK Tax resident 

for the whole year. As a result he was non-resident in 2007/08, 2008/09 and 2009/10 only and the transfer is caught by the 

17/20 rule. 

© 2023 l All Rights Reserved l Diosdi Ching & Liu, LLP l
28



COULD DUAL U.S.-U.K. RESIDENTS USE THE U.S.-U.K. ESTATE, GIFT AND GENERATION-

SKIPPING TAX TREATY TO MITIGATE THE U.K. INHERITANCE TAX?

The HMRC acknowledges an individual that was domiciled in the UK may not be subject to the inheritance tax if he or she 

becomes domiciled in the US in RDRM24030. 

In RDRM24030, Domicile: Illustrative Scenarios: Mrs E, the HM Revenue & Customs discusses the application of the US-

UK Estate, Gift, and Generation Skipping Tax Treaty to an individual who could domiciled in both the UK and the US. In this 

example, E is a US citizen with a domicile of origin in Texas who married, in July 1972, a man domiciled in Scotland. E has 

lived since then in Scotland, although she has a holiday home in Florida, bought in 1997, where she spent several months a 

year following her husband’s retirement in 1998. 

E’s husband is eleven years older than she is and has recently been in poor health. E has always wished to return to the 

USA, but her husband will not contemplate leaving Scotland permanently. E would be happy to live out her days in Florida.

The couple’s only daughter emigrated to British Columbia during 2004. At common law E’s domicile is Scotland, as she has 

not taken the steps necessary to lose the domicile of choice there imposed upon her by section 4 of the DMPA 1973. When 

applying the US-UK Estate, Gift, and Generation Skipping Tax Treaty, E’s marriage is deemed to have taken place on 1 

January 1974. In the absence of an intention on her part at any time to remain in Scotland indefinitely, E’s domicile of origin 

in Texas will still be operative for the purpose of the treaty. 
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COULD DUAL U.S.-U.K. RESIDENTS USE THE U.S.-U.K. ESTATE, GIFT AND GENERATION-

SKIPPING TAX TREATY TO MITIGATE THE U.K. INHERITANCE TAX?

Although RDRM24030 illustrates HMRC’s position prior to the introduction of the 2017 deemed domicile rules, this example 

demonstrates how the US-UK Estate, Gift, and Generation Skipping Tax Treaty can be utilized to break the domicile of a 

UK resident for purposes of the inheritance tax. If a UK resident is a tax resident of the US, he or she is not exempt from the 

inheritance tax. A UK resident is liable for the inheritance tax as long as he or she remains domiciled in the UK. However, 

UK residents can take steps to terminate their UK domicile and re-establish domicile in another country such as the US.

Individuals domiciled in the US are provided with a far more generous death transfer tax. Instead of a tax that unified credit 

from the estate and gift tax. Instead of an inheritance tax that is typically levied on estate valued over 325,000 British 

Sterling Pounds or $402,000 U.S. Dollars, individuals domiciled in the US are permitted a unified credit of $12.92 million (for 

the 2023 calendar year) against any death transfer taxes. When it comes to taxes associated with death, this is one of 

those rare occasions that an individual may want to be taxed in the US rather than foreign country. Although UK persons 

that have established domicile in the UK way want to break their domicile status, this is often a case of “easier said than 

done.”  Domicile is a complex and adhesive concept developed under common law and it is not easy to break one’s 

domicile for UK inheritance purposes.
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COULD DUAL U.S.-U.K. RESIDENTS USE THE U.S.-U.K. ESTATE, GIFT AND GENERATION-

SKIPPING TAX TREATY TO MITIGATE THE U.K. INHERITANCE TAX?

A UK person that spends a great deal of time in the US with no definite intention of leaving may be deemed a US 

domiciliary. An individual that was once domiciled in the UK may believe that if he or she becomes domiciled in the US and 

takes steps to cut ties with the UK, he or she can shed UK domicile for inheritance tax purposes. Obtaining a US domiciliary 

will not automatically relieve an individual of the UK succession tax. However, obtaining a US domiciliary and properly 

utilizing the US-UK Estate, Gift, and Generation Skipping Tax Treaty may result in the individual not being subject to the 

inheritance tax to the extent of his or her assets located in the US.   

The US-UK Estate, Gift, and Generation Skipping Tax Treaty contains a series of tie-breaker tests that apply for when an 

individual is deemed domiciled in both countries. With proper planning, an individual that was once domiciled in the UK can 

often avoid UK inheritance taxes on their US situs property (property located in the US) through careful structuring of their

gratuitous transfers during life and death. In order to potentially avoid the UK inheritance tax on US situs assets, an 

individual domiciled in the US and UK must be treated as domiciled in the US under Article 4 of the treaty. In general, a dual 

domiciled individual will be deemed domiciled in the US if he or she is a citizen of the US and if he or she resided in the UK 

for fewer than 7 of 10 (or 5 of the 7) years prior to the transfer in question. If this test does not apply, an individual will be 

domiciled in the US if his or her permanent home was in the US, center of vital interests were in the US, habitual abode was 

in the US, or by mutual agreement between the US and UK taxing authorities. Each case must be carefully reviewed to 

determine if an individual can be treated as domiciled in the US for UK succession tax purposes. 
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TREATIES AND THE MARITAL DEDUCTION

The estates of a nonresident domiciliaries are generally not entitled to a marital deduction (a marital deduction is a trust in 

which transfers of property between married partners are free of federal transfer tax) for U.S. estate tax purposes other than 

for property passing to qualified domestic trust or “QDOT” to a surviving spouse that is a U.S. citizen. 

There are a number of treaties that aborgate these rules. For example, Denmark and United Kingdom Estate, Gift, and 

Generation-Skipping Tax Treaties provide for an unlimited marital deduction for property which would have been eligible for 

such a deduction had the decedent been domiciled in the U.S. at his death. We will discuss various provisions contained in 

tax treaties below that contain provisions for the marital deduction. 
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THE UNITED STATES ESTATE, GIFT, AND GENERATION-SKIPPING TAX TREATIES WITH 

DENMARK AND THE UNITED KINGDOM

Denmark and the United Kingdom’s treaties with the United States provide for an unlimited marital deduction which would 

have been eligible for such a deduction had the decedent been domiciled in the U.S. at his death. Under these treaties, 

individuals domiciled in Denmark or the United Kingdom can claim a valuable marital deduction for purposes of U.S. estate 

or gift taxes as if they were U.S. citizens. This offers a significant planning opportunity for mitigating the consequences of 

the U.S. estate and gift tax. The United States-United Kingdom Estate, Gift, and Generation-Skipping Tax Treaty goes one 

step further and increases the unified credit from $60,000 to $12.92 million (in 2023) for individuals domiciled in the United 

Kingdom to the same amount as a U.S. citizen or resident. 
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THE UNITED STATES ESTATE, GIFT, AND GENERATION-SKIPPING TAX TREATIES WITH 

DENMARK AND THE UNITED KINGDOM

Article (5) of the United States- United Kingdom Estate, Gift, and Generation-Skipping Tax Treaty states as follows:

Where property may be taxed in the United States on the death of a United Kingdom National who was neither 

domiciled in nor a national of the United States and a claim is made under this paragraph, the tax imposed in the 

United States shall be limited to the amount of tax which would have been imposed had the decedent become 

domiciled in the United States immediately before his death, on the property which would in that event have been 

taxable.
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THE UNITED STATES ESTATE, GIFT, AND GENERATION-SKIPPING TAX TREATIES WITH 

DENMARK AND THE UNITED KINGDOM

The related U.S. Treasury Technical Explanation for this provision states as follows:

Article 8 Paragraph(5) provides that U.S. tax imposed on the estate of a 

national of the United Kingdom, who was neither domiciled in nor a 

national of the United States, will be greater than the tax which would 

Have been imposed if the decedent had been domiciled in the United 

States and taxed by the United States on his worldwide property,  

Paragraph (5) does not require a formal election; the appropriate

Information need only be included in an estate tax return, which is filed 

or amended within the applicable time period.

This provision is potentially beneficial to the estates of many foreign investors from the United Kingdom. This treaty 

provision may exempt most if not all U.S. situs assets from the U.S. estate and gift tax as long as the worldwide 

assets of the investor does not exceed the applicable unified credit ($12.92 million for 2023). 
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UNITED STATES-GERMAN ESTATE, GIFT, AND GENERATION SKIPPING TAX TREATY

Not all estate and gift tax treaties are as simple and generous as the United States’ treaties with Denmark and the 

United Kingdom. This is demonstrated by the U.S.-German Estate, Gift, and Generation-Skipping tax treaty. Under 

the U.S.-German Estate, Gift, and Generation-Skipping Tax Treaty, interspousal transfers are excluded from a 

qualifying decedent’s gross estate for U.S. estate tax purposes to the extent that their value does not exceed 50 

percent of the value of all property included in the U.S. taxable base. This marital deduction is limited to the amount 

that would reduce the U.S. estate tax due to what would apply to U.S. citizens or resident aliens. 
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NETHERLANDS TREATY

The Netherlands- the treaty includes a marital deduction provision, but it is only applicable for purposes of the Dutch 

death transfer duty. 
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UNITED STATES- CANADA INCOME TAX TREATY

The U.S.- Canada Income Tax Treaty provides relief from the U.S. estate tax. (However, the treaty does not provide 

any relief from the U.S. gift tax). Some Canadian investors in the U.S. are also able to enjoy an estate tax marital 

deduction. 
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UNITED STATES-FRANCE ESTATE, GIFT, AND GENERATION SKIPPING TAX TREATY

The U.S.- France Estate, Gift, and Generation-Skipping Tax provides French domiciliaries provides that interspousal 

transfers are excluded from a qualifying decedent’s gross estate for U.S. estate tax purposes to the extent that their value 

does not exceed 50 percent of the value of all property included in the U.S. taxable base. As with the U.S.- German Estate, 

Gift, and Generation Skipping Tax, this marital deduction is limited to the amount that would reduce the U.S. estate tax due 

to what would apply to U.S. citizens or resident aliens.
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HOW CERTAIN TREATIES ABROGATE THE SITUS RULES

The vast majority of estate and gift tax treaties abrogate the traditional situs rules for purposes of estate and gift taxation. In 

particular, a number of OECD based estate tax treaties may provide unique planning opportunities. For example, under 

Article 9 of the U.S.- Germany Estate and Gift Tax Treaty, only Germany may tax tangible personal property such as cash, 

debt obligations, and U.S. corporate stock owned by a Germany domiciliary. Thus, the U.S. Estate, Gift and Generation 

Skipping Tax Treaty removes U.S. corporate stock, cash, and debt obligations from the U.S. situs for purposes of the U.S. 

estate and gift tax.  However, under Article 8 of the U.S.- Germany Estate, Gift, and Generation-Skipping Tax Treaty, 

partnership interests where the partnership has either business property or a U.S. permanent establishment may be subject 

to U.S. estate and gift tax. Thus, absent planning, individuals domiciled in Germany should not utilize a partnership structure 

(when the partnership holds either business property or a U.S. permanent establishment) to hold U.S. corporate stock, 

cash, debt obligations, or any other U.S. assets. 
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HOW CERTAIN TREATIES ABROGATE THE SITUS RULES

The U.S.- United Kingdom Estate, Gift and Generation-Skipping Tax and U.S.- Austria Estate, Gift, and Generation-

Skipping Tax treaties contain similar provisions. However, neither of these treaties have specific provisions regarding 

partnerships. Article 8 of the U.S.- France Estate, Gift, and Generation-Skipping Tax Treaty has its own unique provisions 

governing corporate stock, debt obligations, and other intangible property that changes the situs rules. Under Article 8 of the 

U.S.- France Estate, Gift, and Generation-Skipping Tax, “only France should tax shares or of stock in a corporation, debt 

obligations (whether or not there is written evidence thereof), other intangible property, and currency” owned by a decedent 

that was domiciled in France. Article 5 of the U.S.- France Estate, Gift, and Generation-Skipping Tax Treaty further provides 

that “corporate stock or other interests in entities constitute intangible property if should be taxable if the assets of such 

entities, directly or indirectly, are at least 50% attributable to real property situated in a corporation, limited liability company, 

or partnership, at least 50% of which is comprised of U.S. situs real property or related rights should be considered U.S. 

situs property for treaty purposes.” 

What all this means is that domiciliaries of the United Kingdom, Germany, Austria, and France may hold shares of U.S. 

corporate stock without being subject to the estate tax. However, individuals domiciled in France that intend to hold U.S. 

real property in a corporation, limited liability company, or partnership should consider the limitations discussed above in the

U.S.- France Estate, Gift, and Generation Skipping Tax Treaty.
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SPECIAL TREATY CHARITABLE DEDUCTION RULES

Unlike the Internal Revenue Code which limits the deductibility of charitable bequests to certain domestic entities (See IRC 

Section 2106(a)(2)(A)), some treaties permit deductions for transfers to foreign charitable organizations. See Denmark 

Treaty Article 9(1), German Treaty Article 10(2), and France Treaty Article 10(1).  
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COMPETENT AUTHORITY REQUEST

Most tax treaties provide for a prosecure to resolve treaty disputes. Procedures for making a competent authority request is 

stated in Rev. Proc. 2015-40.

© 2023 l All Rights Reserved l Diosdi Ching & Liu, LLP l
44


	Slide 1
	Slide 2: Tips for Optimal Quality
	Slide 3
	Slide 4: U.S. Estate and Gift Tax Treaties: Utilizing Specific Provisions to Mitigate Inheritance Taxes
	Slide 5: Notice
	Slide 6
	Slide 7: INTRODUCTION
	Slide 8: U.S. ESTATE AND GIFT TAX RULES
	Slide 9: U.S. ESTATE AND GIFT TAX RULES
	Slide 10: U.S. ESTATE AND GIFT TAX RULES
	Slide 11: DOMICILE FACTORS
	Slide 12: DOMICILE FACTORS
	Slide 13: DOMICILE FACTORS
	Slide 14: GROSS ESTATE- ESTATE TAX
	Slide 15: GROSS ESTATE- ESTATE TAX
	Slide 16: GROSS ESTATE- ESTATE TAX
	Slide 17: GIFT TAX PLANNING FOR NON DOMICILIARIES
	Slide 18
	Slide 19: NON-U.S. SITUS ASSETS
	Slide 20: NON-U.S. SITUS ASSETS
	Slide 21: NON-U.S. SITUS ASSETS
	Slide 22: UTILIZING TREATIES TO ELIMINATE OR REDUCE THE FOREIGN INVESTOR’S EXPOSURE TO THE U.S. ESTATE TAX
	Slide 23: UTILIZING TREATIES TO ELIMINATE OR REDUCE THE FOREIGN INVESTOR’S EXPOSURE TO THE U.S. ESTATE TAX
	Slide 24: UK INHERITANCE TAX
	Slide 25: COULD DUAL U.S.-U.K. RESIDENTS USE THE U.S.-U.K. ESTATE, GIFT AND GENERATION-SKIPPING TAX TREATY TO MITIGATE THE U.K. INHERITANCE TAX?
	Slide 26: COULD DUAL U.S.-U.K. RESIDENTS USE THE U.S.-U.K. ESTATE, GIFT AND GENERATION-SKIPPING TAX TREATY TO MITIGATE THE U.K. INHERITANCE TAX?
	Slide 27: COULD DUAL U.S.-U.K. RESIDENTS USE THE U.S.-U.K. ESTATE, GIFT AND GENERATION-SKIPPING TAX TREATY TO MITIGATE THE U.K. INHERITANCE TAX?
	Slide 28: COULD DUAL U.S.-U.K. RESIDENTS USE THE U.S.-U.K. ESTATE, GIFT AND GENERATION-SKIPPING TAX TREATY TO MITIGATE THE U.K. INHERITANCE TAX?
	Slide 29: COULD DUAL U.S.-U.K. RESIDENTS USE THE U.S.-U.K. ESTATE, GIFT AND GENERATION-SKIPPING TAX TREATY TO MITIGATE THE U.K. INHERITANCE TAX?
	Slide 30: COULD DUAL U.S.-U.K. RESIDENTS USE THE U.S.-U.K. ESTATE, GIFT AND GENERATION-SKIPPING TAX TREATY TO MITIGATE THE U.K. INHERITANCE TAX?
	Slide 31: COULD DUAL U.S.-U.K. RESIDENTS USE THE U.S.-U.K. ESTATE, GIFT AND GENERATION-SKIPPING TAX TREATY TO MITIGATE THE U.K. INHERITANCE TAX?
	Slide 32
	Slide 33: TREATIES AND THE MARITAL DEDUCTION
	Slide 34: THE UNITED STATES ESTATE, GIFT, AND GENERATION-SKIPPING TAX TREATIES WITH DENMARK AND THE UNITED KINGDOM
	Slide 35: THE UNITED STATES ESTATE, GIFT, AND GENERATION-SKIPPING TAX TREATIES WITH DENMARK AND THE UNITED KINGDOM
	Slide 36: THE UNITED STATES ESTATE, GIFT, AND GENERATION-SKIPPING TAX TREATIES WITH DENMARK AND THE UNITED KINGDOM
	Slide 37: UNITED STATES-GERMAN ESTATE, GIFT, AND GENERATION SKIPPING TAX TREATY
	Slide 38: NETHERLANDS TREATY
	Slide 39: UNITED STATES- CANADA INCOME TAX TREATY
	Slide 40: UNITED STATES-FRANCE ESTATE, GIFT, AND GENERATION SKIPPING TAX TREATY
	Slide 41: HOW CERTAIN TREATIES ABROGATE THE SITUS RULES
	Slide 42: HOW CERTAIN TREATIES ABROGATE THE SITUS RULES
	Slide 43: SPECIAL TREATY CHARITABLE DEDUCTION RULES
	Slide 44: COMPETENT AUTHORITY REQUEST

