
WHO TO CONTACT DURING THE LIVE PROGRAM

For Additional Registrations:
-Call Strafford Customer Service 1-800-926-7926 x1 (or 404-881-1141 x1)

For Assistance During the Live Program:
-On the web, use the chat box at the bottom left of the screen

If you get disconnected during the program, you can simply log in using your original instructions and PIN.

IMPORTANT INFORMATION FOR THE LIVE PROGRAM

This program is approved for 2 CPE credit hours. To earn credit you must:

• Participate in the program on your own computer connection (no sharing) – if you need to register 
additional people, please call customer service at 1-800-926-7926 ext. 1 (or 404-881-1141 ext. 1).  
Strafford accepts American Express, Visa, MasterCard, Discover.

• Listen on-line via your computer speakers.

• Respond to five prompts during the program plus a single verification code.  

• To earn full credit, you must remain connected for the entire program.
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Tips for Optimal Quality FOR LIVE PROGRAM ONLY

Sound Quality
When listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, please e-mail sound@straffordpub.com
immediately so we can address the problem.
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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 
THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 
OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 
MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 
RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 
without limitation, the tax treatment or tax structure, or both, of any transaction 
described in the associated materials we provide to you, including, but not limited to, 
any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 
subject to change.  Applicability of the information to specific situations should be 
determined through consultation with your tax adviser.
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Threshold Considerations

• Tax consequences - and return filing requirements - differ 
based on whether the estate/trust is foreign or domestic
–Foreign trusts/estates – income tax consequences similar to those 

of nonresident aliens
•Form 1040-NR filed for income taxes owed, with income tax 
implications for U.S.-sourced income/U.S. trade or business 
income

• For non-individual taxpayers (estates, trusts, corporation, etc.) 
– jurisdiction of formation generally determinative as to 
whether a taxpayer is classified as domestic or foreign
–For nonresident entities, entity-level classification made 

under U.S. rules - without deference to entity type in foreign 
jurisdiction!
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Threshold Considerations

• How is a foreign entity classified?
–Entity is usually either a trust or a business entity

•Foreign trust – grantor trust a flowthrough, nongrantor trust 
separately taxable (blocking current U.S. beneficiary inclusion)

–Foreign business entities can typically elect their classification for 
U.S. tax purposes (except for certain specified “per-se” 
corporations)

•Default rules for classification exist where no election made –
business entities are corporations unless an entity stakeholder 
has unlimited liability for the entity’s debts

• Implication – where a foreign entity/trust, non-Form 3520-A 
direct information filing requirements usually don’t exist
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Threshold Considerations

• When is an estate foreign?
– Facts and circumstances-focused determination; factors relevant 

include residence location of decedent/beneficiaries, laws under 
which “estate” is created, U.S. activities of estate
•Case law/Service guidance focuses on a centralized estate concept 
– decedent has one estate (with one “situs” for the estate)

– Questions arise as to income reporting/foreign asset reporting for 
“estate” foreign assets
•Example: foreign estate with U.S. beneficiaries – how long before 
estate accounts are reportable by U.S. beneficiaries on FBARs?  
Who picks up rental income from foreign properties?
–Succession/estate rules can be dictated by last habitual 
residence, location of property (particularly for real estate), 
testator direction, etc.
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Reporting for United States Taxpayers –
FBAR

• FinCEN Report 114 (“FBAR”) – look to foreign financial accounts
• Filed by United States persons (including domestic estates/trusts with 

financial interests in or signature authority over foreign financial accounts 
where the aggregated value of accounts exceeds $10,000 at any point 
during the year

• FBAR requirements exist under Title 31 – not Title 26!
• Though Service enforces FBAR requirements, it is not a “tax” form
• Statute of limitations not unlimited for civil penalties

•Six-year statute for civil penalties
• Specific trust/estate considerations: where a United States taxpayers 

owns a >50% beneficial interest in a trust or estate (whether 
domestic or foreign), she is treated as owning its accounts!
• Creates an FBAR requirement even where nominal account owner is 

foreign!
•Signature authority a separate way for domestic reporting obligation 
to exist for accounts with foreign “owners”

10



Reporting for United States Taxpayers –
FBAR

• For FBAR failures, two primary civil penalties are imposed:   (1) 
penalties for non-willful failures and (2) penalties for willful failures
– Nonwillful failures: under statutory authority, can be penalized up to 

$10,000 per account per year
•Example: Domestic Trust A holds in its name five accounts 
overseas, totaling $70,000; the accounts have been held for many 
years.  Under the above, A’s penalty exposure is $50,000 per year, 
or $300,000 total.

– Under Internal Revenue Manual standards, examiners will 
recommend one penalty per open year, with the annual penalty 
normally limited to $10,000
• In some circumstances, however, penalties can be assessed on a per 
account basis
–Circumstances where actions would not sustain a “willful” finding, but 
show signs of behavior which is not entirely innocent
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Reporting for United States Taxpayers –
FBAR

• Willful failures – penalty can be the greater of $100,000 or 
50% of the aggregated balance; penalties can be assessed on 
a per-year basis
–Example: Domestic Estate B has three accounts overseas, totaling 

$500,000; she has also held them many years.  Under the above, 
B’s penalty exposure is $250,000 per year, or $1,500,000 total.

–Willfulness – voluntary, intentional violation of a known legal duty
• Need only to know that some reporting requirement exists, and make 

a conscious choice to not abide by the requirement
• Willful blindness constitutes willfulness – making a conscious effort 

not to learn of FBAR requirements
• Schedule B relevant – contains question on foreign financial accounts

• Merely answering no/not answering is not definitive proof of 
willfulness, but can be evidence of the same
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Reporting for United States Taxpayers –
FBAR

• Willful failures – as per IRM guidance, In most cases, penalty 
amount limited to 50% of highest aggregated balance during 
all years under examination

• Higher penalty can be imposed where appropriate; however, in 
no event will the total penalty amount exceed 100% of the 
highest aggregated balance of all unreported accounts during 
years under exam

• Where multiple account owners exist – penalty determinations 
made for each co-owner
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Reporting for United States Taxpayers –
Title 26 Requirements

• Non-FBAR information reporting requirements provided under Title 
26

• Under Sec. 6501(c)(8), failures to file most Title 26 information 
returns cause the statute of limitations for the entire income 
tax return to remain open until three years after required 
forms are filed!

•Reasonable cause exception exists – where reasonable cause 
demonstrated, statute of limitations remains open only for the 
unfiled information forms
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Reporting for United States Taxpayers –
Form 8938

• Form 8938 – look to foreign financial accounts or interests in 
foreign corporations/partnerships

• Required for specified individuals or specified domestic entities 
with interests in specified foreign financial assets
•Specified individuals – U.S. citizens/residents

•Specified domestic entity – includes a domestic trust 

• When failing to file, penalty exposure is $10,000 per year

•If notice provided by the Service of the filing failure and failure 
not cured within 90 days, additional $10,000 penalties (up to 
$50,000 - $60,000 total) assessable
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Reporting for United States Taxpayers –
Retroactive Disclosure Options

• For United States taxpayers previously having failed to meet 
reporting requirements, penalty exposures are significant
• The Internal Revenue Service offers multiple disclosure options for 

individuals who have previously failed to meet all foreign reporting 
requirements

• In specified circumstances, prior failures can be cured with no type of 
payment to the Service

•Disclosures generally require some form of narrative regarding the 
prior failures

•For the most-utilized disclosure programs, some level of non-
willfulness/reasonable cause must exist
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Reporting for United States Taxpayers –
Retroactive Disclosure Options

Streamlined Program
• Submission requirements: 3 years of tax returns, 6 years of 

FBARs, reasonable cause statement
• 5% penalty on the highest aggregated balance of foreign financial 

accounts for domestic taxpayers
• Foreign residents (>330 days outside United States): 0% penalty

•Only required to provide amended returns/pay any tax shown
• Income-producing assets not required to be reported on FBAR or 

Form 8938 (i.e., foreign rental real estate) not included in penalty 
base

• Streamlined Program available to all taxpayers whose failures 
to file information returns, report income from foreign assets, 
and pay tax on that income were not willful
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Reporting for United States Taxpayers –
Retroactive Disclosure Options

• Certification of “non-willfulness” must be submitted to IRS 
(reasonable cause statements)

• Statement of facts, specific reasons for reporting failures, 
explanation of circumstances

•Trust/estate context – disclosures can be made by estates; 
however, certification must be signed by representative (usually, 
an executor) under penalties of perjury!

•Issues inherent when uncertain of what decedent(s) knew

• IRS definition of “non-willfulness”: Conduct due to negligence, 
inadvertence, or mistake or conduct that is the result of a good faith 
misunderstanding of the requirements of the law
• If found to not adequately have demonstrated non-willfulness, IRS 

can audit submission and subject taxpayer to willful FBAR penalties
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Reporting for United States Taxpayers –
Retroactive Disclosure Options

Streamlined Program
• Certification of “non-willfulness” must be submitted to IRS 

(reasonable cause statements)
• Statement of facts, specific reasons for reporting failures, 

explanation of circumstances
• IRS definition of “non-willfulness”: Conduct due to negligence, 

inadvertence, or mistake or conduct that is the result of a good faith 
misunderstanding of the requirements of the law
• If found to not adequately have demonstrated non-willfulness, IRS 

can audit submission and subject taxpayer to willful FBAR penalties
• No response from IRS upon submission/review unless further info 

needed 
• No closing letters issued (no assurances given that submission 

accepted)
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Reporting for United States Taxpayers –
Retroactive Disclosure Options

Delinquent FBAR Submission Procedures

• Applicable for individuals who do not need to amend Forms 
1040 to include income

• Who does not need to amend?  Individuals with no additional 
income clearly do not need to amend

•For individuals with de minimus additional inclusions (i.e. small 
amounts of interest income from foreign account), Service 
guidance more ambiguous

• Program used by taxpayers to rectify prior FBAR submission failures
• Brief statement included with filing regarding the prior failures

• Where program used and Service determines prior non-filing 
warrants penalty assessment, taxpayer can face penalties
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Reporting for United States Taxpayers –
Retroactive Disclosure Options

Delinquent International Information Return Submission 
Procedures
• Applicable for individuals who do not need to amend 

Forms 1040 to include income
• Taxpayers can simultaneously use both Delinquent 

disclosure programs for submissions
• Reasonable cause statement drafted with submission

• Details facts/why taxpayer should not be assessed penalties

• Program used for submission of any Title 26 information forms
• Submission allows statute of limitations to begin running

• Trusts/estates – must certify that any entity for which 
information returns are being filed not engaged in tax evasion!
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Reporting for United States Taxpayers –
Retroactive Disclosure Options

Additional Submission Options
• Voluntary Disclosure Program – altered in 2018 (with closure of the 

Offshore Voluntary Disclosure Program) to incorporate disclosures 
regarding foreign failures
•Submissions designed for those facing criminal issues (i.e. for those 
with criminal FBAR exposure)
•Criminal FBAR willfulness standard functionally elevated 
(significantly) from the civil one

•Service given significant discretion re: assessment
•No standard penalty amount/formal penalty guidance

• Quiet Disclosure – submissions are made outside formal Service 
programs
•Hope is returns are processed without any assessment

•Service frowns upon approach – can be aggressive on review
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Little about the Presenter

Tailored Service with Technical Expertise

Shareholder at BWC (Bowles, Womack & Co. P.C.)
Private Client Service with Focus in 
International Taxation and Real Estate
Since 2006

Specializes in Tax Planning for High Net 
Worth Individuals and their businesses 
related to both inbound and outbound 
investors and domestic wealth transfer.

www.bowleswomack.com

Trust & Estate Foreign Asset Reporting
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 Form 8938 - Foreign Account Tax Compliance Act (FATCA)

 FINCEN Form 114 - Report of  Foreign Bank and Financial Accounts 
(FBAR) (formerly TD F 90-22.1)

 Form 3520 & 3520-A - Annual Return To Report Transactions With  
Foreign Trusts and Receipt of  Certain Foreign Gifts & Annual 
Information Return of  Foreign Trust With a U.S. Owner 

 Form 8865 & 8858 - Return of  U.S. Persons With Respect to Certain 
Foreign Partnerships & Information Return of  U.S. Persons With 
Respect to FDEs and FBs

 Form 5471 - Information Return of  U.S. Persons With Respect to 
Certain Foreign Corporations

Guiding Principles / Objectives

Tailored Service with Technical Expertise

Trust & Estate Foreign Asset Reporting
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Form 8938 - Foreign Account Tax Compliance Act (FATCA)

Tailored Service with Technical Expertise

 Who Must File?
 Individual which is a “specified person” that has an interest in “specified 

foreign financial assets” and the value of  those assets is more than the 
applicable reporting threshold. Unmarried individual with a total value of  
your specified foreign financial assets is more than $50,000 on the last day of  
the tax year or more than $75,000 at any time during the tax year. Married 
filing joint Taxpayer will replace $50,000 with $100,000 and $75,000 with 
$150,000.

 Domestic corporations, partnerships, and trusts that are considered formed 
or availed of  for the purpose of  holding, directly or indirectly, specified 
foreign financial assets (specified domestic entities) must file Form 8938 if  
the total value of  those assets exceeds $50,000 on the last day of  the tax year 
or $75,000 at any time during the tax year. (This determination has many 
“special” considerations and should be determined on a case-by-case basis.)

Note: Thresholds increase if  you are living abroad.  The 
respective amounts increase to $200,000 & $300,000
or twice those amounts if  married filing joint.

26 CFR § 1.6038D-2

Trust & Estate Foreign Asset Reporting
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Interesting Facts:

If  you are a beneficiary of  a foreign trust, that fact does NOT automatically create an 8938 filing requirement.  
It may, however, require you to file a Form 3250 or 3520-A and would then require you to include the amount of  
forms filed on page 1, part IV of  the 8938.

Real Property held in a foreign country is not considered “specified foreign financial asset.”  However, a rental 
or lease contract is considered to be a “specified foreign financial asset” and would be required to be disclosed.

Life Insurance doesn’t always meet the US requirements to be treated as a Life insurance policy which can cause 
increased filing requirements, penalties and exposure for you and the Taxpayer

Reminder:  If  no return require to be filed then you do not have to file Form 8938.  Form 8938 must be filed 
with a tax return, so in the case that you missed an information reporting require the only way to file is to 
prepare an amended return.

When there is a sale of  one of  the disclosed assets you will be required to indicated that on Form 8938 and 
input the gain on Part III of  the Form.

Form 8938 - Foreign Account Tax Compliance Act (FATCA) (Cont.)

https://www.irs.gov/businesses/comparison-of-form-8938-and-fbar-requirements
Section 6038D(b)(2)(C) Tailored Service with Technical Expertise

Trust & Estate Foreign Asset Reporting
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FINCEN Form 114 - Report of  Foreign Bank and Financial 
Accounts (FBAR) (formerly TD F 90-22.1)

https://www.fincen.gov/sites/default/files/shared/FBAR%20Line%20Item%20Filing%20Instr
uctions.pdf

Tailored Service with Technical Expertise

 Who Must File?
 A United States person that has a financial interest in or signature authority over 

foreign financial accounts must file an FBAR if  the aggregate value of  the foreign 
financial accounts exceeds $10,000 at any time during the calendar year. See 
General Definitions, to determine who is a United States person. 

 Practical Application: Most software requires input in the same location for both the 
Form 8938 and the FBAR.  It is important to pay close attention to the boxes that 
require checks and always double check the output.

 Take time to confirm “financial interest” and “signature authority”

 “Physically Located outside the United States”

 ***Important Reminder*** - The filing thresholds for the FBAR are not the same as the filing 
thresholds for Form 8938.

Trust & Estate Foreign Asset Reporting
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 Who must File Form 3520?
1. A Reportable event has occurred, and you are required to disclose the event.

a. A reportable event is one of  the following:
i. Creation of  a Foreign Trust by a US Person
ii. Transfers, either directly or indirectly, to a foreign trust by a US 

Person (and executors of  estates of  US Decedents)
iii. The death of  a US Citizen or Reisdent who was considered the 

owner of  a foreign trust.
2. A US person considered the owner (671 – 679) of  a foreign trust
3. A US Person who received a loan or distribution from a foreign trust
4. A US Person who received a gift from a non-resident alien which exceeded 

$100,000, or a Corporation or Partnership gifted more than $16,076 (That 
is seriously the number)

Form 3520 & 3520-A - Annual Return To Report Transactions With  Foreign Trusts 
and Receipt of  Certain Foreign Gifts & Annual Information Return of  Foreign 

Trust With a U.S. Owner 

Qualified Obligations: See Section 643(i) and Rev. Proc. 97-34, 1997-2 C.B. 422

Tailored Service with Technical Expertise

Trust & Estate Foreign Asset Reporting
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 Check All Applicable Boxes!

Form 3520 & 3520-A - Annual Return To Report Transactions With  Foreign Trusts 
and Receipt of  Certain Foreign Gifts & Annual Information Return of  Foreign 

Trust With a U.S. Owner 

Tailored Service with Technical Expertise

Trust & Estate Foreign Asset Reporting

 “No” means more disclosure.
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 More disclosure Means providing information you may not want to provide

Form 3520 & 3520-A - Annual Return To Report Transactions With  Foreign Trusts 
and Receipt of  Certain Foreign Gifts & Annual Information Return of  Foreign 

Trust With a U.S. Owner 

Tailored Service with Technical Expertise

Trust & Estate Foreign Asset Reporting
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 Who Must File Form 3520-A?

 A foreign trust with a U.S. owner must file Form 3520-A in order for the U.S. 
owner to satisfy its annual information reporting requirements.

 Works in conjunction with Part II of  Form 3520.

 Question 2 requires similar information from previous slide

 Foreign Grantor Trust Beneficiary Statement can be used to satisfy specific Form 
3520 filing requirements.

Form 3520 & 3520-A - Annual Return To Report Transactions With  Foreign Trusts 
and Receipt of  Certain Foreign Gifts & Annual Information Return of  Foreign 

Trust With a U.S. Owner 

Section 6048(b)

Tailored Service with Technical Expertise

Trust & Estate Foreign Asset Reporting
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**** Notice – This Form has been Materially changed***

Form 8865 & 8858 - Return of  U.S. Persons With Respect to Certain Foreign 
Partnerships & Information Return of  U.S. Persons With Respect to FDEs and FBs

Tailored Service with Technical Expertise
www.IRS.gov/Form8865
www.IRS.gov/Extenders

Trust & Estate Foreign Asset Reporting

Due to the changes in legislation there are 2018 & 2019 Forms that are being updated 
which may delay the filing of  certain returns.

Public Law 116-94, the Further Consolidated Appropriations Act, 2020, was enacted on 
December 20, 2019. It includes:

(i)the Setting Every Community Up for Retirement Enhancement (SECURE) Act, and 

(ii) the Taxpayer Certainty and Disaster Tax Relief  Act of  2019
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 Form 8865 - Foreign Partnership Tax Return

 Who Must File? (You can qualify for multiple Categories)

 Filing requirements are based on a Categorization process as detailed below:

 Category 1:  A U.S. person who controlled the foreign partnership at 
any time during the partnership's tax year. Control of  a partnership is 
ownership of  more than a 50% interest in the partnership.  Cat. 1 also 
includes contributions of  Section 721(c) Property. Built in Gain Propert

 Category 2:    A U.S. person who at any time during the tax year of  the 
foreign partnership owned a 10% or greater interest in the partnership 
while the partnership was controlled by U.S. persons each owning at 
least a 10% interest.

Note: If  the taxpayer was a Category 1 filer at any time during the 
tax year then they would not fill in the Category 2 information.

Form 8865 & 8858 - Return of  U.S. Persons With Respect to Certain Foreign 
Partnerships & Information Return of  U.S. Persons With Respect to FDEs and FBs

Tailored Service with Technical Expertise
www.IRS.gov/Form8865
www.IRS.gov/Extenders

Trust & Estate Foreign Asset Reporting
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 Filing requirements (Cont.)

 Category 3:  A U.S. person who contributed property during that 
person's tax year to a foreign partnership in exchange for an interest in 
the partnership (a section 721 transfer), if  that person either: 

1. Owned directly or constructively at least a 10% interest in the 
foreign partnership immediately after the contribution, or 

2. The value of  the property contributed (when added to the value 
of  any other property contributed to the partnership by such 
person, or any related person, during the 12-month period ending 
on the date of  transfer) exceeds $100,000. If  a domestic 
partnership contributes property to a foreign partnership, the 
domestic partnership's partners are considered to have transferred 
a proportionate share of  the contributed property to the foreign 
partnership. 

Form 8865 & 8858 - Return of  U.S. Persons With Respect to Certain Foreign 
Partnerships & Information Return of  U.S. Persons With Respect to FDEs and FBs

Tailored Service with Technical Expertise

Trust & Estate Foreign Asset Reporting
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 Category 4:   A U.S. person that had a reportable event under section 
6046A during that person's tax year. 

» Note: There are three categories of  reportable events under 
section 6046A: acquisitions, dispositions, and changes in 
proportional interests. 

» The definition for each of  the Categories is included in the 
instructions to the form.

Form 8858 – required by Trust and estates and may be required if  a foreign 
partnership or corporation owns a Foreign Branch or Foreign Disregarded 
Entity.  There have been minimal changes to this Form in the current year.

Form 8865 & 8858 - Return of  U.S. Persons With Respect to Certain Foreign 
Partnerships & Information Return of  U.S. Persons With Respect to FDEs and FBs

Rev. Proc. 2014-47
Tailored Service with Technical Expertise

Trust & Estate Foreign Asset Reporting
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Form 8865 & 8858 - Return of  U.S. Persons With Respect to Certain Foreign 
Partnerships & Information Return of  U.S. Persons With Respect to FDEs and FBs

Tailored Service with Technical Expertise
www.IRS.gov/Form8865
www.IRS.gov/Extenders

Trust & Estate Foreign Asset Reporting

Schedule K
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Form 5471 - Information Return of  U.S. Persons With Respect to Certain 
Foreign Corporations

Tailored Service with Technical Expertise
Resource

Trust & Estate Foreign Asset Reporting

 As with Form 8865 this form is still under construction but made several 
additions to the form in 2018.

 The 2017 Version of  Form 5471 had several additions to Sch G, which went 
from 8 questions to now 21. Sch H & Sch M were separated out to there own 
Forms, Sch I-1 & P, which increased again this year, were added, and Sch J 
doubled in size.
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 CFC = Controlled Foreign Corporation.

 Who Must File?

 Filing requirements are based on a Categorization process as detailed below:
 Category 1:  is now used by U.S. shareholders of  specified foreign 

corporations (SFCs) subject to the provisions of  section 965

 Category 2:   U.S. citizen or resident who is an officer or director of  a foreign 
corporation in which a U.S. person has acquired.

1. Stock which meets the 10% stock ownership requirement with 
respect to the foreign corporation or 

2. An additional 10% or more (in value or voting power) of  the 
outstanding stock of  the foreign corporation. 

A U.S. person has acquired stock in a foreign corporation when that person has 
an unqualified right to receive the stock whether actually issued or not.

Form 5471 - Information Return of  U.S. Persons With Respect to Certain 
Foreign Corporations

Tailored Service with Technical Expertise
Resource

Trust & Estate Foreign Asset Reporting
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 Filing Requirements Cont.
 Category 3: A U.S. person who acquires stock in a foreign corporation which, 

when added to any stock owned on the date of  acquisition, 

a. meets the 10% stock ownership requirement (described previously) 
with respect to the foreign corporation, 

b. previously met the 10% ownership requirement prior to this new 
acquisition, 

c. A person who is treated as a U.S. shareholder under section 953(c) 
with respect to the foreign corporation, 

d. A person who becomes a U.S. person while meeting the 10% stock 
ownership requirement with respect to the foreign corporation; or 

e. A U.S. person who disposes of  sufficient stock in the foreign 
corporation to reduce his or her interest to less than the stock 
ownership requirement.

Form 5471 - Information Return of  U.S. Persons With Respect to 
Certain Foreign Corporations

Tailored Service with Technical Expertise
Resource

Trust & Estate Foreign Asset Reporting
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 Filing Requirements Cont.

 Category 4:   This includes a U.S. person who had control (defined below) 
of  a foreign corporation during the annual accounting period of  the foreign 
corporation. 

o Control is ownership in excess of  50% of  the voting power of  all 
classes of  stock or total value of  share of  all classes of  stock in the 
corporation.

 Category 5:   This includes a U.S. shareholder who owns (directly or 
indirectly) stock in a foreign corporation that is a CFC, and who owned that 
stock on the last day of  that year. You are considered “Owning” if  you hold 
10% or more of  the voting power, prior to 2018 or value of  shares of  stock. 

 One filer can file on behalf  of  others that meet the same filing requirement but must 
be disclosed in the 5471 and provided a Schedule I in the case one is required.

Form 5471 - Information Return of  U.S. Persons With Respect to 
Certain Foreign Corporations

Tailored Service with Technical Expertise
Resource

Trust & Estate Foreign Asset Reporting
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 Form 8938 – if  you do not file a complete and correct Form 8938 by the due date 
(including extensions), you may be subject to a penalty of  $10,000. 

 Form 114 – A person who is required to file an FBAR and fails to properly file may be 
subject to a civil penalty not to exceed $10,000 per violation. A person who willfully 
fails to report an account or account identifying information may be subject to a civil 
monetary penalty equal to the greater of  $100,000 or 50 percent of  the balance in the 
account at the time of  the violation. 

 Form 3520 – the initial penalty is equal to the greater of  $10,000 or the following (as 
applicable): 35% of  the gross value of  any property transferred to a foreign trust for 
failure by a U.S. transferor to report the creation of  or transfer to a foreign trust. 35% 
of  the gross value of  the distributions received from a foreign trust for failure by a 
U.S. person to report receipt of  the distribution. 5% of  the gross value of  the portion 
of  the foreign trust's assets treated as owned by a U.S. person under the grantor trust 
rule.

Penalties

Tailored Service with Technical Expertise
Resource

Trust & Estate Foreign Asset Reporting
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 Form 3520-A – The U.S. owner is subject to an initial penalty equal to the greater of  
$10,000 or 5% of  the gross value of  the portion of  the trust's assets treated as owned 
by the U.S. person at the close of  that tax year

 Form 8865 – A $10,000 penalty is imposed for each tax year of  each foreign 
partnership for failure to furnish the required information within the time prescribed. 
Not filed within 90 days after an IRS notice then an additional $10,000 penalty (per 
foreign partnership) is charged for each 30-day period, if  the failure continues after the 
90-day period has expired. The additional penalty is limited to a maximum of  $50,000 
for each failure.

Penatlies
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 Form 5471 – A $10,000 penalty is imposed for each annual accounting period of  each 
foreign corporation for failure to furnish the required information within the time 
prescribed. If  the information is not filed within 90 days after the IRS has mailed a 
notice of  the failure to the U.S. person, an additional $10,000 penalty (per foreign 
corporation) is charged for each 30-day period, or fraction thereof, during which the 
failure continues after the 90-day period has expired. The additional penalty is limited 
to a maximum of  $50,000 for each failure.

Penalties
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Questions???

What Do You Think?
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