
Trusts and Divorce: Discovering Hidden Trusts, 
Reaching Trust Assets, Protecting Beneficiary’s 
Interest

Today’s faculty features:

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific

The audio portion of the conference may be accessed via the telephone or by using your computer's 
speakers. Please refer to the instructions emailed to registrants for additional information.  If you 
have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

TUESDAY, JULY 12, 2022

Presenting a live 90-minute webinar with interactive Q&A

K. Eli Akhavan, Partner, Steptoe & Johnson LLP, New York

Andrea T. Dunbar, Partner, Burns Levinson LLP, Providence



Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.

FOR LIVE EVENT ONLY



If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is 
located to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.

Recording our programs is not permitted. However, today's participants can 
order a recorded version of this event at a special attendee price. Please call 
Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 
at www.straffordpub.com.

FOR LIVE EVENT ONLYProgram Materials

http://www.straffordpub.com/


w
w

w
.ste

p
to

e
.c

o
m
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Reaching Trust Assets, Protecting Beneficiary’s
Interest

Tuesday, July 12, 2022
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K. Eli Akhavan, Partner, Steptoe & Johnson LLP
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(portions of this presentation have been derived from Strafford Publication’s 
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Types of Trusts
K. Eli Akhavan

Steptoe & Johson LLP

eakhavan@steptoe.com
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Important Distinctions for a Trust

• “Vanilla” irrevocable trust – if designed properly, protects from estate tax and 
creditors.  Grantor cannot be a beneficiary of trust.  

• Self-settled trust is where the grantor can be a discretionary beneficiary of a 
trust (generally, a principal beneficiary). A self-settled trust is more typically an 
easier target for attack in a divorce proceeding. At common law, there generally 
is no protection for a self-settled trust.  

• Third-party trust is where another party sets up a trust for a beneficiary.  A 
third-party trust as a target is affected by the distribution standards of the 
trustee (e.g., discretionary, ascertainable standards, etc.)

3
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Trust Distribution Standards

The trustee distribution standard determines the exposure of trust assets for 
divorce claims:

• Mandatory Trust

• Discretionary Trust

• Support Trust with Ascertainable Standards

• Discretionary Trust with Ascertainable Standards

4
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Mandatory Trusts

• Trustee “shall pay” to the beneficiary some amount of income or corpus

• Beneficiary has enforceable property right in the trust

• Mandatory payments likely are subject to claims for alimony and/or child 
support

• The non-mandatory interest shouldn’t be subject to equitable distribution in 
most states, unless previously distributed

5
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Discretionary Trusts

• Trustee “may, in his discretion, distribute” to the beneficiary trust income or 
corpus

• Traditional common law: beneficiary has no enforceable property right in the 
trust

• Traditional common law: No trust assets or distributions considered in alimony, 
child support, or equitable distribution

6
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DAPTs

• There are currently 19 jurisdictions that provide creditor protection for self-
settled trusts – i.e., where the grantor can be a (“domestic asset protection 
trusts”).

• DAPT statutes have specific requirements that must be met to provide statutory 
exemptions for self-settled trusts.

7
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DAPTs

• In a non-DAPT state divorce proceeding that involves an out-of-state DAPT, there 
may also be issues as to which state law governs. Even if a divorce court wishes 
to apply its home state law and ignore the foreign state DAPT statute, the court 
may or may not have jurisdiction over the DAPT.

8
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Divorce Attacks Against DAPTs

• UFTA, UFCA and UVTA

• Statutory public policy exceptions for wife/kids

• Statutory exemptions allowing equitable distribution of property contributed 
after marriage

• If divorcing in a state without a DAPT statute, forum state law may apply to trust, 
not DAPT law for state of trust’s stated situs

9
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Discretionary Trusts Under the UTC

• Restatement (Third) of Trusts and UTC seek to change rather than “restate” 
traditional common law

• NCCSL version of UTC 504(c) allows spouses and children to compel 
distributions from discretionary trust if trustee has abused discretion

• “Abuse of discretion” can be very amorphous. [Solution to this problem to 
follow.]

10
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Discretionary Trusts Under the UTC (cont’d)

• Most states are trending toward rejecting the Restatement (Third) (See, e.g., 
Tannen v. Tannen, 416 N.J. Super. 248 (2010), aff’d 208 N.J. 409 (2011))

• Many states adopting the UTC don’t adopt 504(c). If in a UTC state, CHECK YOUR 
STATE’S VERSION OF UTC 504 to see if you have the NCCSL version of 504(c) or 
not

11
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Support Trusts with Ascertainable Standards

• Trust distributions “shall” be made for the beneficiary’s “health, education, 
maintenance, and support” or some other standard

• Key: standards are treated as objectively determinable • Beneficiary has 
property right in the objectively determinable standard that may be reached by 
spouse and children

• Support trusts also expand the scope of other nonbeneficiary parties who have 
legal standing as to the trust. (Discretionary trusts are much more limited in the 
regard.)

12
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Discretionary Trusts with Ascertainable Standards

• A trust that provides trustee discretion (i.e. trustee “may” rather than “shall” 
distribute), but stipulates that discretion can only be used for distributions for 
“health, education, maintenance, and support” or some other standard

• Whether spouse and children can force distribution varies greatly state by state

• Check your state’s cases on point

• If your state has NCCSL-version UTC 504(c) or adopts Restatement (Third), 
spouse and children can likely compel distributions subject to standard

13



w
w

w
.ste

p
to

e
.c

o
m

Spendthrift Clauses

• Spendthrift clauses generally protect trust assets even if distributions aren’t 
discretionary 

• However, in the context of divorce / child support actions, most state spendthrift 
statutes allow an exception for alimony and child-support

• This is why divorce cases rely on distribution standards rather than spendthrift 
clauses.

14
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What Is a DAPT?

• Domestic Asset Protection Trusts are:

• Irrevocable trusts

• Settlor is a discretionary beneficiary

• Normally trusts where the settlor is a beneficiary are open to creditor claims.

• DAPTs on the other hand offer some protection against creditor claims.

• Only allowed in a minority of jurisdictions

• Limited to states that have specific DAPT statutes

15
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DAPT Benefits

• Assist in protecting client’s assets

• Allows transfer of property using annual exclusion gifting

• Take assets out of client’s estate and freeze them in trust account for tax purposes

• Client does not have to be a resident of the DAPT state

• Non-residents can benefit from asset protection

16
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DAPT Benefits

• DAPTs act as an alternative to offshore trusts.

• Offshore trusts have certain drawbacks that can leave them open to being 
unprotected:

• Not having the ability to accurately predict what will happen in a foreign jurisdiction if the 
laws there change.

• Potential for rapid change due to political unrest or other issues that can be less of a concern 
on domestic soil

17
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I Live in a “Pure” UTC State or a Restatement (Third) State: How Can I Protect my Kids 
from Divorce?

• Leave inheritance and/or gift in trust rather than outright

• If in a NCCSL-version UTC State or Restatement (Third) state, unfortunately trust 
assets can still be attached by spouse and children if discretion abused or 
standard not complied with

• Solution: reduce potential for judicial finding of “abuse” by avoiding 
ascertainable standards and giving the trustee maximum discretion under the 
law

18
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I Live in a “Pure” UTC State or a Restatement (Third) State: How Can I Protect my Kids 
from Divorce? (cont’d)

• Sample Language: “The trustee may distribute to the beneficiaries so much 
income and principal of the trust as is necessary in his sole and absolute 
discretion, for any reason or no reason. It is the express intent of the Grantor 
that the discretion given the trustee be sufficient to prevent any beneficiary from 
having any enforceable property right in trust property. The relationship 
between the beneficiaries and trust property shall be a mere “expectation” 
rather than a property right. The Grantor desires that no enforceable property 
right be created that could be attached by a spouse or child of a beneficiary, or  
be used in any calculation of alimony or child support.”

19
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I Live in a “Pure” UTC State or a Restatement (Third) State: How Can I Protect my Kids 
from Divorce? (cont’d)

• Because no HEMS limitation, beneficiary shouldn’t be trustee (IRC 2041 issue)

• Even if not in a NCCSL-version UTC state, consider this language as children may 
move to such a state, or a court in that jurisdiction could decide to adopt the 
Restatement (Third) as the law applicable to the trust

• If worried about large degree of discretion, give beneficiary power to hire and 
fire trustees at will

• Hire and fire powers are OK if replacement trustees are Independent Trustees 
(not “related or subordinate” under IRC 672 (Rev. Rul. 95-58))

20
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Dual-Purpose Trusts

• A dual-purpose trust, by default, is a fully discretionary trust with an 
independent trustee (presumably protected from divorce)

• The trust provides include an express exception to full discretion when a non-
independent trustee is the trustee

• Using non-independent trustees (such as the beneficiaries themselves) is typical 
and appropriate in many cases

21
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Marital Property When a Spouse Creates a Trust
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Revocable Trusts

• One that a person can revoke, amend, change and/or revise

• Essentially an alter-ego for the person who has these powers

• The transfer shouldn’t change status as marital vs separate property

• Argument applies even if another person is the Trustee of the spouse’s revocable 
Trust

23
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Irrevocable Trust

• One that a person cannot revoke or amend

• Rights and powers are set forth under the terms of the Trust in a more 
permanent manner than a revocable Trust

• Irrevocable trusts where a spouse is grantor require examining whether the 
grantor has any retained interest

24
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Reaching Trust Assets
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Who Do You Represent?

• Practice Tips for Grantors

• Practice Tips for Trustees

• Practice Tips for Beneficiaries

• Practice Tips for Spouses of Beneficiaries

26
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Non-Party Grantors: Revocable Trusts

• As long as a Grantor retains ownership over the trust (revocable trust), a 
beneficiary’s interest is subject to the Grantor’s whim and it generally cannot be 
subject to division in a divorce action as the divorcing beneficiary spouse is not 
the actual owner of the trust.

27
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Non-Party Grantors: Revocable Trusts

• If a Grantor creates a revocable trust and a beneficiary spouse is in the process 
of a divorce, the Grantor has the power and authority to change and/or modify 
the terms of the trust as he or she sees fit to protect the interests of the 
beneficiary spouse.

28
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Non-Party Grantors: Irrevocable Trusts Spendthrift & Timing

• A spendthrift provision in an irrevocable trust prevents creditors, including a 
divorcing spouse, from attaching the interest of the beneficiary in the trust 
before that interest is actually distributed to him or her. However, once those 
assets are distributed they are no longer protected.

• Some states will not honor a spendthrift provision against creditors or may put 
caps on the amount that can be placed in the trust. Additionally, there are laws 
that allow trust accounts to be touched for such things as child support and 
spousal support.

29



w
w

w
.ste

p
to

e
.c

o
m

Non-Party Grantors: Irrevocable Trusts Spendthrift & Timing

• If the Grantor creates an irrevocable trust and is concerned about the possibility 
of a pending divorce of a beneficiary spouse, then the Grantor should try to 
ensure that the beneficiary’s outright access to the trust occurs at as late a date 
as possible so that the beneficiary does not have immediate access to the trust 
whereby it does not create a present interest for the beneficiary spouse to have 
to divide.

30
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Grantors: Ask the Question – Why Now?

• If the Grantor is aware of a pending divorce matter, should they wait to create 
the trust?

• Or wait to transfer any assets into the trust?

31
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Beneficiaries

• Consider what legal control and actual control/influence a beneficiary actually 
has.

• If a beneficiary exercises influence even in a spendthrift trust, then that actual 
influence may be considered to break the spendthrift clause.

32
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DAPTs v. Premarital Agreements

• Information on Prenups:

• Agreements made prior to the marriage

• Specifically sets out what property or assets each spouse is entitled to in the event of divorce

• Often used by wealthy spouse to protect his/her personal assets or those of a family 
business

• Usually privately drafted by the individual or their attorney. The future spouse can 
either be a party to the drafting or have their own attorney review the agreement 
post-drafting

• Must be in writing to be legally valid and must be signed voluntarily by both individuals in 
the presence of a notary public.

• A judge will look for fairness and compliance with state law guidelines

33
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DAPTs v. Premarital Agreements

• Information Continued:

• Court has final review of prenuptial agreements

• Prenups are a form of contract law

• Must be free of duress to be valid

• Must be absent of fraud to be valid

• A judge can invalidate properly executed prenuptial agreements for unfairness or if 
the terms violate law

34
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Premarital Agreement Benefits

• Protect personal or professional assets

• Determine how property will be passed upon death

• Clarify financial rights and responsibilities during the marriage

• Avoid long and costly disputes during divorce

35
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Prenups & DAPTs Comparison

• Prenups contain some uncertainty

• Hard to predict what will change during the course of the relationship

• Financial gains and financial losses

• Prenups are drafted during the “honeymoon stage” of a relationship and can lead to 
clients compromising on terms they will regret years down the road

• Hard for a client who is happy and in love to think about the relationship coming to an 
abrupt and traumatizing end

36
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Prenups & DAPTs Comparison

• DAPTs

• Can be established at any time

• Best to do prior to marriage

• Advise client to establish prior to filing for divorce, should be established before any 
problems arise in the relationship.

• Courts can invalidate asset transfers that occur during or immediately before divorce

• Depending on DAPT state, may be shielded to a greater extent than under a prenup

• Best Practice Tip: advise client that they should have both a DAPT and a Prenup

37
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• SETTLOR/GRANTOR

– The person who creates it

• TRUSTEE

– The person who manages it

• BENEFICIARY

• A divorcing spouse could occupy any of these roles relative

• Typically, Trustee will have the most information

• Information can be obtained from spouse, settlor/grantor, trustee or beneficiaries.  

PARTIES TO A TRUST



• SINGLE MOST IMPORTANT DOCUMENT IN A DIVORCE

• TRUST DISCLOSURE

– LIKELY TO STATE TRUST INTEREST 

– NOT LIKELY TO PROVIDE VALUE

– NOT LIKELY TO ENUMERATE ASSETS OF TRUST

– IS REGULAR TRUST INCOME DISCLOSED

• IF NOT DISCLOSED

– DO EXPENSES EXCEED INCOME WITH NO DEBT

– ARE CUSTOMARY EXPENSES MISSING

– ASSETS DISCLOSED BUT NOT ACTUAL TRUST INTEREST 

THE FINANCIAL STATEMENT



• MASSACHUSETTS SUPPLEMENTAL PROBATE AND FAMILY COURT RULE 410

• 3 YEARS OF STATE AND FEDERAL INCOME TAX RETURNS

– PERSONAL 

– LIMITED PARTNERSHIP

– PRIVATELY HELD CORPORATE RETURNS

– SUPPORTING DOCUMENTATION

• W-2S

• 1099S

• K-1S

• SCHEDULE C AND SCHEDULE E

MANDATORY SELF DISCLOSURE



• THREE YEARS BANK STATEMENTS

–INCLUDES ACCOUNTS FOR A PARTY’S BENEFIT

• THREE YEARS INVESTMENT STATEMENTS

–DOES NOT INCLUDE ACCOUNTS FOR A PARTY’S BENEFIT

• THREE YEARS FINANCIAL STATEMENTS

MANDATORY SELF DISCLOSURE CONT.



• WHAT TO LOOK FOR

• BANK ACCOUNT STATEMENTS

– WIRE TRANSFERS

– CHECK DEPOSITS

– LARGE TRANSFERS IN/OUT

• INVESTMENT ACCOUNT STATEMENTS

– WIRE TRANSFERS

– IN KIND ASSET TRANSFERS 

– LARGE TRANSFERS IN/OUT

MANDATORY SELF DISCLOSURE CONT.



• JOINT TAX RETURNS

–TRUST INCOME

–TRUST ASSETS

–K-1S

• PUBLIC RECORDS

–REAL ESTATE RECORDS

–COURT RECORDS

INFORMATION YOUR CLIENT (LIKELY) ALREADY HAS OR CAN EASILY ACCESS



• INTERROGATORIES

• REQUEST FOR PRODUCTION OF DOCUMENTS

• SUBPOENAS

• DEPOSITIONS

DISCOVERY TOOLS



• Please state the name of any trusts that your and/or your current spouse and/or 

your children are a beneficiary, trustee or grantor of and for each please state:

– a. Name and contact information of all the trustees of the trust;

– b. Name and contact information of all beneficiaries of the trust;

– c. Name and contact information of the grantor(s) of the trust;

– d. Whether the Trust is revocable or not;

– e. Whether the Trust is a spendthrift trust or not;

– f.  A complete list of the assets of the trust, their location and approximate value;

– g. The date that the trust was established;

INTERROGATORIES 



• h. The date and amount of any distributions from said trust and to whom the 

distributions were made;

• i.  The procedure for receiving a distribution from the trust;

• j.  Whether you have asked for any distributions from the trust;

• k.  The description and location of any and all documents that support your 

Answer to this Interrogatory.  

• Interrogatory supplied by Jillian Wood

INTERROGATORIES CONT.



• All documents evidencing the formation, beneficial interests, ownership interests, assets and liabilities of each and every entity, 

including but not limited to trusts or business entities, in which you have or had an interest, or for which you are or were a trustee, 

beneficiary or donor, during your marriage to the Plaintiff.  Documents shall include, but not be limited to articles of 

incorporation, ownership agreements, trust instruments, schedules of beneficiaries, etc.    

• Copies of all books and records reflecting the income and expenses for any trusts or business entities in which you had or have an 

interest or for which you are or were a trustee, beneficiary or donor during your marriage to the Plaintiff, including but not limited 

to all quarterly, year end, or other periodic statements, balance sheets, and profit and loss statements.

• All documents evidencing operating expenses for any trusts or business entities in which you have or had an interest or are or 

were a trustee or donor from January 1, 2014 to the present. 

• All records of all estates of decedents from which you have received, are receiving or expect to receive any inheritance or interest 

in either personal property, real property, other interests or assets, either in trust or otherwise, or monetary assets of any kind 

during the years specified or at any time in the future.  

REQUEST FOR PRODUCTION OF DOCUMENTS



• All records for all trusts to which you are a party or were a party, either as donor, trustee, or beneficiary, or 

from which benefits have been received, are being received or will be received by you, or in your behalf, 

whether such trusts are revocable or irrevocable, during the years specified or at any time in the future, 

including certificates or other evidences of ownership, wills, trust instruments, trust agreements or declarations 

of trust and amendments thereto and all statements and other records reflecting income, investment and 

disbursements.  

• Copies of any and all wills and trusts wherein you are named as trustee or executor or wherein you are given 

any beneficial interest, including but not limited to, all wills and trusts of your parents and close relatives.

• Copies of or originals of all present and past wills, and any codicils thereto, executed by you as the testator. 

RPODs Continued



• Formal request for documents from settlor/grantor, trustee, beneficiary, etc.

• Obtain trust documents, including trust itself, statements, schedule of 

beneficiaries, etc.

• Copies of documents relating to trust assets.

• Copies of documents relating to trust distributions, transfers, or receipt of 

property.

• Copies of documents relating to trust liabilities.

SUBPOENAS



• Obtain documents prior to deposition

• Clarify irregularities in documents

• Settlor’s intent

• Assets/Liabilities of the Trust

• Trust distributions

• Sources of income

DEPOSITIONS



• TRUST INSTUMENT

– Who is the settlor – what was intent

– Who are current and future beneficiaries and what are they entitled to

– Jurisdiction of the Trust

– Has the Trust been amended

– Trustees fees

– Discretion/Ascertainable standard

• TRUST STATEMENTS, ETC.

– Who has contributed to the Trust Corpus

– What assets were contributed and when

– Management of Trust Assets

– Distributions

WHAT TO LOOK FOR FROM DISCOVERY DOCUMENTS



• TRUST CREATED BY PARTIES DURING THE MARRIAGE

– REVOCABLE

• TRANSFER SHOULD NOT CHANGE STATUS AS MARITAL V. SEPARATE PROPERTY

• TYPICALLY SUBJECT TO PROPERTY DIVISION IN A DIVORCE

• EVEN IF THIRD PARTY TRUSTEE

– IRREVOCABLE

• EXAMINE WHETHER GRANTOR SPOUSE HAS ANY RETAINED INTEREST

• DECANTING

• TRUST CREATED BY THIRD PARTY

– REVOCABLE v. IRREVOCABLE

– VESTED v. CONTINGENT INTEREST

CLASSIFYING TRUST INTERESTS AS MARITAL PROPERTY



• Pfannenstiehl v. Pfannenstiehl 475 Mass. 105 Massachusetts Supreme Judicial Court ask to 

determine whether the present value of the husband’s beneficial interest in a discretionary 

spendthrift trust may be included in the parties’ divisible marital estate. Court held that husband’s 

interest in the trust is "so speculative as to constitute nothing more than [an] expectanc[y]," and 

thus that it is "not assignable to the marital estate." Court further held that, although husband’s 

expectancy of future acquisition of income from the trust is not part of the marital estate, on 

remand, the judge, pursuant to G. L. c. 208, § 34, may consider that expectancy as part of the 

"opportunity of each [spouse] for future acquisition of capital assets and income," in the judge's 

determination of a revised equitable division of the marital property.

CLASSIFYING TRUST INTERESTS AS MARITAL PROPERTY



• Other States also seem to focus on whether a beneficiary spouse has an absolute right to receive 

trust assets.

• Mey v. Mey – The New Jersey supreme Court held that a beneficiary’s spouse’s interest in a trust 

does not constitute property that is legally and beneficially acquired, unless the beneficiary has 

acquired “unimpaired control and totally free use and enjoyment” of the trust assets.  

• Friebel v. Friebel – The Wisconsin Supreme Court of Appeals held that a beneficiary spouse does 

not acquire and interest in a trust during the marriage, unless she has right to receive the corpus of 

the trust.

CLASSIFYING TRUST INTERESTS AS MARITAL PROPERTY



• Lipsey v. Lipsey – The Texas Court of Appeals held that a beneficiary 

spouse does note acquire an asset unless she has a right to compel 

distributions.  

CLASSIFYING TRUST INTERESTS AS MARITAL PROPERTY



• Other states focus on whether a trust is discretionary or nondiscretionary

• In Re Marriage of Balanson – The beneficiary had an interest in a remainder 

interest subject only to her survival.  In other words, she would receive the trust 

assets provided she did not die before her father.  The Colorado Supreme Court 

held that the beneficiary spouse’s interest in a trust does not need to be subject to 

her present enjoyment to constitute marital property provided that the beneficiary 

had an enforceable contractual right to receive the trust assets in the future.  

CLASSIFYING TRUST INTERESTS AS MARITAL PROPERTY



• The Court concluded that remainder interests are distinguishable 

from discretionary trusts in that “the value of such interests may be 

uncertain at the time of dissolution of marriage, but they nonetheless 

constitute property because they are certain fixed interests subject 

only to the condition of survivorship.

CLASSIFYING TRUST INTERESTS AS MARITAL PROPERTY



• Spendthrift Clauses 

– Trust clause that limits the ability of assets to be reached by the beneficiary or creditors

– Some states do not recognize spendthrift clauses 

– May prevent a spouse from attaching a beneficial interest or forcing distribution

– May not prevent court from considering in division of marital assets – See Pfannenstiehl

• Acquisition of future assets and income

EVIDENTIARY ISSUES



• DOCTRINE OF CONFIDENTIAL RELATIONSHIP

• Under this doctrine, one spouse arguably cannot transfer property to a trust ex parte outside of the 

marriage without informed consent.  

• Comes into play when one spouse obtains Trust or Estate Planning alone without the informed 

consent or knowledge of the other spouse.

• Even if there was knowledge, transfers can still be set aside if the “confidential relationship” 

between spouses was exploited.  Segal v. Segal, 278 NJ Super 218.  

• The goal is to set aside the transfers and bring back the property into the marital pot.  Papson v. 

Papson (NY), 1998 WL 1177948.

EVIDENTIARY ISSUES 



• JURISDICTION 

– PERSONAL AND SUBJECT MATTER

– JURISDICTION OVER DISSOLUTION, BUT WHAT ABOUT TRUST

– Pezza v. Pezza – Rhode Island Case

– Concannon v. Concannon – Rhode Island Case

– Distinction between trust settled by a third party and trust settled by a divorcing spouse

– Joinder/Intervention of Trustee

EVIDENTIARY ISSUES



• ALIMONY AND CHILD SUPPORT

– Spendthrift provisions has limited to no usefulness

– Trust distributions can be considered for alimony and child support awards

– In some states, Trustee may be ordered directly to make distributions to satisfy support obligation of 

beneficiary

– UTC provides that spendthrift provision is unenforceable against a beneficiary’s child, spouse or former 

spouse who has a judgment or court order against the beneficiary for support or maintenance

– May obtain a court order attaching present or future distributions to or for the benefit of the beneficiary.  

– Some states that adopted the UTC have not adopted the above provision

EVIDENTIARY ISSUES



• DECANTING

– PROCESS BY WHICH TO AMEND AN IRREVOCABLE TRUST

– REQUIREMENTS

• TRUSTEE DISCRETION 

– A TRUSTEE’S DISCRETION TO MAKE DISTRIBUTIONS INCLUDES THE POWER TO MOVE THE TRUST ASSETS TO A SECOND TRUST

• PROHIBIT THE MODIFICATION OR ELIMINATION OF AN INCOME INTEREST

• PROHIBIT EXTENDING TRUST TERM 

• PROHIBITED FROM CHANGING BENEFICIARIES 

– LIMITED POWER OF APPONTMENT

– COULD BE USED TO EXPAND BENEFICIARIES 

REMEDIES



• IF AS AND WHEN RECEIVED

• OUTRIGHT DIVISION

• AWARD TO ONE PARTY

• SEPARATE PROPERTY

REMEDIES
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