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Introduction 

 On January 17, 2017, a 2-1 decision from the Second Circuit Court of 
Appeals restored certainty to out-of-court nonconsensual restructurings 
by overturning Marblegate Asset Management v. Education Management 
Corp. 

 In 2014 and 2015, the Southern District of New York in controversial 
decisions (Marblegate and Caesars) supported the ability of minority 
bondholders to use the Trust Indenture Act of 1939 (the “TIA”) as a shield 
to protect their rights (or looking at it from a different lens, extract 
holdout value) in an out-of-court nonconsensual restructuring. 

 The Southern District of New York’s ruling made it more likely for 
companies to file for chapter 11 relief as a means to bind minority 
bondholders to a transaction supported by the majority, as doing so out-
of-court became a less viable option following Marblegate. 

 The Second Circuit Court of Appeals reversal held that minority note-
holders no longer may contest restructurings on the basis that they 
impair their practical ability to receive payment of principal and interest if 
they retain their legal payment right. 
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The Trust Indenture Act 

 The Trust Indenture Act of 1939 (“TIA”) establishes statutory 
standards for trust indentures for publicly-issued debt 
securities. 

 Section 316(b) of the TIA provides, in part: 

– “Notwithstanding any other provision of the indenture to be 
qualified, the right of any holder of any indenture security to 
receive payment of the principal of and interest on such 
indenture security, on or after the respective due dates 
expressed in such indenture security, or to institute suit for 
the enforcement of any such payment on or after such 
respective dates, shall not be impaired or affected without 
the consent of such holder, …” 
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The Trust Indenture Act (cont’d.) 

 Background 

– During the 1930’s, Congress passed several pieces of legislation aimed at 
reforming the bankruptcy process and increasing judicial oversight for in- and 
out-of-court restructurings, including the TIA. 

– The TIA was, in part, a response to an SEC study that found that insiders generally 
exercised a problematic amount of control over bond issuances and 
reorganizations.   

 The Trust Indenture Act 

– The TIA attempted to increase judicial oversight of reorganizations by establishing 
federally-mandated standards for indentures. 

– The legislative history suggests that the TIA was specifically aimed at curing the 
lack of disclosure and reporting requirements and the presence of obstacles to 
collective bondholder action often present in then-existing indentures.        
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The Trust Indenture Act (cont’d.) 

 Until Marblegate and Caesars, most decisions interpreting Section 316(b) of 
the TIA construed the section narrowly, finding that the section only 
protects a holder’s procedural right to sue for payment of principal and 
interest. 

– For example: 

 UPIC Co. v. Kinder-Care Learning Centers, 793 F. Supp. 448 (S.D.N.Y. 1992): The SDNY 
considered whether a subordination provision in an indenture violated the TIA by 
“impairing” the right to receive principal and interest.  The court found that the 
subordination provision did not violate the TIA because section 316(b) ensures a 
bondholder retains the procedural right to sue for nonpayment, but does not protect the 
absolute and unconditional right to payment (and therefore cannot override an 
indenture’s subordination provision). 

– But see: 

 Federated Strategic Income Fund v. Mechala Group Jamaica Ltd., No. 99 CIV 10517 HB, 
1999 WL 993648 (S.D.N.Y. Nov. 2, 1999):  The SDNY issued a preliminary injunction against 
a company that was attempting to reorganize in such a way that all of its assets would be 
transferred to subsidiaries, leaving noteholders solely with recourse to a holding company 
with nominal assets. Specifically, the issuer obtained consents from a majority to eliminate 
a covenant restricting transfers of substantially all of the issuer’s assets, and also to 
release a parent guaranty. The court found that the proposed restructuring likely violated 
the TIA because it impaired the noteholders’ practical ability to recover payments.  
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The Trust Indenture Act (cont’d.) 

 Courts in other jurisdictions have taken the approach that the 
TIA protected only legal rights to receive payment and not the 
practical ability to collect payment: 

– In re Northwestern Corp., 313 B.R. 595 (Bankr. D. Del. 2004) 
(holding that the TIA applied only to legal rights, not practical 
ability to collect and receive principal and interest). 

– YRC  Worldwide Inc. v. Deutsche Bank Trust Co. Americas, No. 
10-2106-JWL, 2010 BL 149963 (D. Kan. July 1, 2010) (issuing a 
declaratory judgment that a supplemental indenture that 
removed a provision prohibiting the debtor from transferring 
substantially all of its assets did not violate the TIA because 
the TIA did not guarantee practical enforcement rights). 
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Marblegate Asset Management v. Education 
Management Corp. 

 Two District Court Decisions: 

– Marblegate Asset Management v. Education Management 
Corp., 75 F.Supp.3d 592 (S.D.N.Y. 2014) (Marblegate I). 

– Marblegate Asset Management v. Education Management 
Corp., 111 F.Supp.3d 542 (S.D.N.Y. 2015) (Marblegate II). 

10 



Marblegate Facts 

 Most of Education Management Corporation’s (“EDMC”) 
revenues were derived from federal student aid programs 
under Title IV of the Higher Education Act of 1965.  

 An institution may no longer receive Title IV funds if it files for 
bankruptcy or has an order for relief entered against it. 

 Department of Education had recently announced proposed 
“gainful employment” regulations that evaluate programs’ 
eligibility for Title IV funding based on graduates’ earnings 
relative to their debt. 

 EDMC estimated that over half of its programs may fail to meet 
those standards. 
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Marblegate Facts (cont’d.) 

 EDMC negotiated a restructuring agreement with an ad hoc 
group of creditors, which contained two alternatives.   

• Alternative 1 (Restructuring): Unanimous creditor support was 
required for this alternative. 

– $150 million of the outstanding secured debt would be repaid. The rest of 
the outstanding secured debt would be exchanged for new secured loans 
and approximately 77% of EDMC’s common stock. (54.6% recovery). 

– Unsecured noteholders would receive equity convertible to approximately 
20% of EDMC’s common stock. (32.7% recovery). 

– Current shareholders would receive 4% of EDMC’s common stock, plus 
warrants.  
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Marblegate Facts (cont’d.) 

 Alternative 2 (“Intercompany Sale”): This alternative would be 
pursued in the absence of unanimous creditor support.   

– The EDMC parent guarantee of the secured debt and of the Education 
Management LLC unsecured notes would be removed. 

– The secured lenders would foreclose on the company’s assets, and the 
lenders would sell the foreclosed assets to a newly-formed subsidiary of 
EDMC.   

– The new subsidiary would then issue new debt and equity to the 
creditors who had consented to the restructuring.   

– Unsecured noteholders who refused to participate would still retain their 
claims, but because the assets would have been transferred from the 
issuer, no assets would be available to satisfy their claims. 
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Marblegate Facts (cont’d.) 

 EDMC was unable to obtain unanimous creditor support for 
Option 1, so it pursued Option 2 (the Intercompany Sale). 

 Two funds requested that the District Court issue a preliminary 
injunction that would halt the Intercompany Sale.   

 The basis for the preliminary injunction request was that two 
elements of the Intercompany Sale (the removal of the parent 
guarantee and the foreclosure sale) allegedly violated Section 
316(b) of the TIA. 
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Marblegate I Ruling 

 The District Court denied the request for a preliminary 
injunction.   

 The Court held that: 

– Plaintiffs failed to establish likelihood of irreparable harm; 

– Balance of equities did not favor injunctive relief; 

– Public policy did not favor injunctive relief; but  

– Plaintiffs would likely succeed on the merits of their claim 
that the restructuring violated Section 316(b) of the TIA. 

 District Court held that the Intercompany Sale is the type of 
debt reorganization that the TIA was designed to preclude. 
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Marblegate I Ruling (cont’d.) 

 Analyzing the text and the legislative history of TIA Section 
316(b), the District Court held that the statute is a broad 
protection against non-consensual debt restructurings outside 
of bankruptcy; not a narrow protection that only prohibited 
majority holders from amending certain “core terms” of an 
indenture. 

 Note that even under the broad interpretation of Section 
316(b), many indenture terms may still be amended without a 
unanimous vote, including amendments that can pressure 
other noteholders into accepting exchange offers. 
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Marblegate II Ruling 

 The issue in Marblegate II was whether a debt restructuring 
violated section 316(b) when it did not modify any indenture 
term explicitly governing the right to receive payment on a 
certain date, yet left bondholders no choice but to accept a 
modification of the terms of their bonds. 

 The District Court held that the Intercompany Sale in fact 
violated Section 316(b) of the TIA.  

 District Court directed Education Management Corporation (the 
parent) to guarantee any past and future payments of principal 
and interest to Marblegate under the notes. 

18 



Class Action Suit Decisions following 
Marblegate I & II 

 Waxman v. Cliffs Natural Resources Inc. (SDNY) 

– Facts: To reduce debt, Cliffs Natural issued an exchange offer to Qualified 
Institutional Buyers (“QIBs”) holding its TIA qualified senior unsecured notes for 
secured notes with higher interest and 50%-66% reduction in principal. Non-QIB 
holders of TIA qualified notes brought suit arguing that their rights under TIA 
Section 316(b) were impaired because the issuer only permitted QIBs to 
participate in the exchange offer.  

 Impairment arose by virtue of the unsecured, non-QIB held notes being subordinated without their 
consent to the new secured notes held by QIBs.  

– Decision: On December 6, 2016, SDNY dismissed plaintiff’s claims, arguing that an 
exchange offer, absent any majority action through consent and in the absence of 
any asset stripping or guarantee releases, does not implicate the TIA. 

– SDNY distinguished Cliffs Natural from Marblegate II: 

 Unlike in Marblegate II, here there was no complete destruction of the practical right to receive 
payment, transfer of assets or removal or material modification of inter-corporate guarantees or 
security interests. 

 Plaintiffs were not left holding a “worthless right to collect principal and interest.” 
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The Caesars Decisions 

 Two District Court Decisions: 
 MeehanCombs Global Credit Opportunities Funds, LP v. 

Caesars Entertainment Corp., 80 F.Supp.3d 507 (S.D.N.Y. 
2015) (Caesars I). 

 BOKF, N.A. v. Caesars Entertainment Corp., 144 F.Supp.3d 
459 (S.D.N.Y. 2015) (Caesars II). 
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Caesars I Background 

 Caesars Entertainment Operating Company, Inc. 
(CEOC) is an operating subsidiary of Caesars 
Entertainment Corp. (CEC).   

 CEC is much more valuable than CEOC. 

 CEOC issued (i) $750 million of 2016 notes, and (ii) 
$750 million of 2017 notes.  

 Governing indentures each included unconditional 
guarantees by CEC, and provisions prohibiting CEOC 
from divesting its assets. 
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Caesars I Background (cont’d.) 

 August 2014 Transaction: CEOC and CEC purchased a 
substantial portion of the notes at par plus accrued interest in a 
private transaction. 

 In exchange for being able to sell at a high purchase price, the 
“Favored Noteholders” made three promises: 
– To support any future restructuring of CEOC. 

– To consent to “the removal and acknowledgment of the termination of 
the CEC guarantee.” 

– To consent to the “modification of the covenant restricting disposition of 
‘substantially all’ of CEOC’s assets.” 

 The August 2014 Transaction left CEC free to transfer CEOC’s 
assets without any obligation to back CEOC’s debts. 
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Caesars I Background (cont’d.) 

 Plaintiffs were holders of CEOC notes that were not invited to 
participate in the transaction. 

 The release of the guarantees effected a non-consensual 
change to plaintiffs’ payment right and affected plaintiffs’ 
practical ability to recover. 

 Plaintiffs sued CEC and CEOC, alleging that the August 2014 
Transaction violated the TIA, the indenture terms, and the 
implied covenant of good faith. 
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Caesars I Ruling 

 CEC argued: 

– Complaint failed to allege impairment of the legal right to 
payment because CEOC was not in default of its obligation to 
make payments. 

– TIA does not guarantee that issuer will be able to meet its 
obligations; it only protects the legal right to receive payment 
when due. 

 The District Court’s Ruling: 

– CEC’s narrow reading was not mandated by the statutory 
text; right to receive payment can be impaired prior to the due 
date. 

– Narrow reading does not follow from the legislative history 
and purposes of the TIA. 
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Caesars I Ruling (cont’d.) 

 Caesars Court agreed with reasoning of Marblegate I 
(i.e., 316(b) does not just protect against an explicit 
modification of the legal right to receive payment). 

 Plaintiffs’ allegation that the August 2014 Transaction 
stripped plaintiffs of valuable CEC guarantees was 
sufficient to state a claim under 316(b). 
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Caesars I Ruling – The No-Action Clauses 

 CEC argued: 

– Plaintiffs’ state law claims were barred by the no-action 
clause in the indenture. 

– The exception to the no-action clause is only triggered after a 
payment default. 

 Plaintiffs argued: 

– They were excused from compliance because they were 
seeking to enforce their right to payment of principal and 
interest. 
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Caesars I Ruling – The No-Action Clauses 
(cont’d.) 

 The 2016 and 2017 indentures both granted an absolute and 
unconditional right to bring an action to enforce the payment 
obligations. 

– Plain language of the indentures did not limit the applicability 
of those provisions to suits for past due amounts (i.e., 
intentionally excluded the modifying clause, “on or after 
[the] respective [due] dates . . .” 

 The Court found that the complaint plausibly alleged that the 
actions taken by CEC impaired plaintiffs’ right to payment under 
the notes. Thus, plaintiffs’ consent to the supplemental 
indentures was required. 

 

 

 

29 



Caesars II Background  

 BOKF was the successor indenture trustee under an indenture 
relating to second lien notes that were issued by CEOC. 

 UMB Bank (UMB) was the indenture trustee under four first 
lien indentures that comprised approx. $6.345 billion of CEOC’s 
first lien notes. 

 CEC guaranteed CEOC’s obligations under each of these issues 
of notes. 

 The indentures contained a release provision: the guarantee 
will terminate upon the occurrence of certain events. 

 Indentures were qualified under the TIA. 
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Caesars II Background (cont’d.) 

 May 2014 Transaction: 

– CEOC planned to issue $1.75 billion in new term loans to refinance debt 
due in 2015. 

– CEC sold 5% of CEOC’s common stock to institutional investors. 

 CEC argued that because CEOC was no longer a wholly owned subsidiary, 
the guarantee was automatically terminated under the indentures. 

 In June 2014, CEC asserted that CEOC had elected to release the CEC 
guarantee under a separate indenture provision.  

 In August 2014, CEC announced a private refinancing transaction with 
certain holders of the 2016 and 2017 notes, whereby CEOC purchased the 
holders’ notes, and the holders agreed to amend the indentures governing 
the 2016 and 2017 notes to remove the CEC guarantee. 

 No term of the indentures was amended. 
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Caesars II Background (cont’d.) 

 After CEOC filed bankruptcy in January 2015, BOKF served CEC 
(a non-debtor) with a demand for payment. CEC responded that 
it was no longer subject to the guarantee. 

 BOKF and UMB commenced an action against CEC to enforce 
the CEC guarantee after CEOC filed bankruptcy. 

 Plaintiffs moved for partial summary judgment seeking a 
declaration that the purported release of the CEC guarantee 
violated TIA Section 316(b). 
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Caesars II Ruling 

 In Caesars II, the District Court had to decide several questions that were left 
open by Caesars I (e.g., what must plaintiffs prove to demonstrate an 
“impairment” that violates section 316(b)). 

– Court held that to prove an impairment, plaintiffs must prove either an 
amendment to a core term or an out-of-court reorganization. 

– The alleged impairment must be evaluated as of the date that payment 
becomes due because it is only then that the right to payment has been 
affected. 

 The District Court found that the language of the CEC guarantee 
unambiguously provided credit support. 

– The District Court rejected CEC’s contention that the guarantee was only 
a “guarantee of convenience” to facilitate regulatory filings.  
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Caesars II Ruling (cont’d.) 

 The District Court rejected CEC’s contention that plaintiffs must 
establish a restructuring of their particular debt. 

– An impairment can occur when a company restructures debt 
arising under other notes, in the context of an out-of-court 
reorganization, leaving some noteholders with an unaltered 
formal right to payment, but no practical ability to receive 
repayment. 

 District Court found that there was a genuine dispute of 
material fact as to whether the transactions effected a non-
consensual debt restructuring. 

34 



Marblegate III – the Second Circuit 

 Background 

– In Marblegate II, the District Court ruled that the Intercompany Sale violated 
Section 316(b) of the Trust Indenture Act of 1939 by stripping non-consenting 
note holders of their practical ability to receive payment.  

– As a result, the District Court ordered EDMC to continue to guarantee 
Marblegate’s notes. 

– EDMC appealed to the Second Circuit Court of Appeals, arguing that the 
Intercompany Sale did not formally amend the payment terms of the indenture 
that governed the notes, and that the TIA 316(b) only protects the holders’ legal 
right to payment. 

 Following the Second Circuit decision on January 17, 2017 (Marblegate III), the law 
on debt restructuring and liability management is back to where it was. 

– The Second Circuit agreed with EDMC and reversed Marblegate II. 
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Marblegate III – Ambiguity of Section 
316(b) 

 The issue in question was, again, whether Section 316(b) protects a 
bondholder’s practical ability to receive payment of principal and interest 
on the respective due dates. 

 The Second Circuit agreed with the District Court that the plain text of 
Section 316(b) is ambiguous and the TIA’s structure fails to remove 
ambiguity. 

– The District Court in deciding Marblegate II turned to legislative history 
to justify its broad reading of Section 316(b). 

– Using arguments first developed in a law review article by Shearman & 
Sterling partner Harald Halbhuber, the Second Circuit re-examined the 
legislative history and various sources on restructuring law and practice 
in the 1930s. On the basis on this examination, it concluded a narrow 
reading of Section 316(b) was appropriate. 

 TIA only protects against the involuntary modification of payment terms or the right to 
sue for payment. 
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Marblegate III – Congress was aware of 
Foreclosure-Based Reorganizations 

 The Second Circuit concluded that Congress considered reorganization 
methods such as the one performed in the Intercompany Sale, and did not 
intend for Section 316(b) to ban such techniques. 

– Foreclosure-based reorganizations were widely used at the time the TIA 
was drafted. 

 “[T]he drafters of the TIA appear to have been well aware of the range of possible forms 
of reorganization available to issuers, up to and including foreclosures like the one that 
occurred in this case but that the District Court concluded violated Section 316(b).” 

– The Second Circuit noted that the 1936 SEC Report authors (and by 
inference the drafters of the TIA) were aware of foreclosure as a 
method of reorganization as an alternative to the consensual 
modification of contractual payment terms. 

 The Report asserts that in the absence of collective-action clauses, “the release or 
amendment of the indenture could not be obtained without the consent of all the 
bondholders or without the aid of foreclosure or bankruptcy court.” 
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Marblegate III – Junior Creditors 

 The 1940 SEC Report (published a year after TIA’s enactment) 
discussed the challenges faced by junior creditors in 
foreclosure-based reorganizations. 

– Junior creditors participated in foreclosure-based 
reorganizations because of practical reasons and not legal 
compulsion.  

 In a foreclosing sale, because the sale price is invariably insufficient to 
pay the foreclosing class in full, it would appear that junior creditors 
had no legal right to benefit from the reorganization at all. 

– If junior creditors “refused participation in the plan, they 
were thrown back to participation in such of the debtor’s 
assets as to which senior creditors could lay no prior claims,” 
which was “at best nominal.” 
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Marblegate III – Drafting Section 316(b) 

 Changes in the text of the statute did not support the inference 
that Congress intended to broaden the scope to prohibit the 
impairment of the practical ability to recover payment. 

 The Second Circuit concluded that any textual changes were 
immaterial. If Congress intended to prohibit impairment to the 
practical ability of bondholders to recover payment, it would 
have expressly included such language. 
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Marblegate III – Public Policy 
Considerations 

 Policy disfavors the broad reading of Section 316(b). 

– Previous decision would force courts to look to the subjective intent of the issuer. 

 Marblegate I & II would require courts to determine on a case-by-case basis, whether a transaction 
constitutes an “out-of-court debt restructuring…designed to eliminate a non-consenting holder’s 
ability to receive payment.” 

– If impairment is construed to occur whenever the source of assets is deliberately 
placed beyond the reach of non-consenting bondholders, it may apply to every 
foreclosure case where creditors are not repaid in full. 

 Dissenting minority bondholders still have recourse. 

– As the legal right to receive payment and bring suit are preserved, creditors may 
pursue other state and federal law remedies. 

 Creditors may sue based on successor liability, fraudulent conveyance or similar equitable theories in 
the event other creditors foreclose on a debtor’s collateral and sell collateral to a new entity meant to 
carry on the business. 

– Sophisticated creditors may contract to forbid transactions such as the 
Intercompany Sale. 
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Marblegate III – Holding Beyond the 
Facts of the Case 

 The Second Circuit’s discussion went beyond the facts of 
Marblegate and discussed Section 316(b)’s applicability not 
only in the foreclosure context, but more broadly. 

 The majority opinion affirmatively stated that Section 316(b) 
“prohibits only non-consensual amendments to an indenture’s 
core payment terms[,]” with core payment terms being the 
principal, interest and date of maturity.  

– In effect, the opinion allows for issuers to perform any type 
of transaction, not just foreclosure-based reorganizations, as 
seen in Marblegate, as long as there is no adverse change to 
the indenture’s core payment terms.  

 The broad holding of the Second Circuit effectively overrules 
the prior District Court decisions in Caesars. 
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Marblegate III – Dissent  

 Dissent did not view Section 316(b) as ambiguous and focused on the plain 
meaning of the provision. 

 Circuit Judge Straub would have upheld the District Court’s judgment that 
engineering an out-of-court restructuring so that minority bondholders are 
deprived of their practical ability to recover payment despite retaining legal 
right to payment is a violation of TIA Section 316(b).  

 Judge Straub agreed with Marblegate’s broad reading of the statute, that the 
“right to receive payment is impaired or affected when the ability to receive 
payment under the bond is stripped away—not only through formal 
amendment of a bond’s payment terms, but also by other means.” 

– Even if Section 316(b) is construed to refer to the “legal entitlement” or 
“claim” of payment, it is “unquestionable that the “right” to receive 
payment can be “diminished” or “affected” without actual modification of 
the payment terms of the indenture.” Judge Straub concluded that a legal 
right to payment is impaired when actions are taken to ensure such 
bondholders are not paid and in effect render such right worthless. 

42 



Marblegate III – Dissent (cont’d.) 

 Legislative History 

– Judge Straub reasoned that it is not necessary to look to legislative intent as the 
statute is clear on its face. 

 Plain Text 

– Judge Straub argued that if Congress intended for Section 316(b) to only protect 
against modification of an indenture’s payment terms, it would have stated so 
explicitly. Nothing in the statute requires the narrow reading concluded by 
majority opinion.  

 The Intercompany Sale “annihilated” Marblegate’s right to receive payment – the 
end result undercuts the plain intent of the statute. 

 Judge Straub concluded that “an out-of-court debt restructuring “impairs” or 
“affects” a non-consenting noteholder’s “right to receive payment” when it is 
designed to eliminate a non-consenting noteholder’s ability to receive payment, 
and when it leaves bondholders no choice but to accept a modification of the 
terms of their bonds.” 
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Marblegate III next steps 

 On February 8, 2017, Marblegate petitioned for rehearing en 
banc to the Second Circuit. 

– The Second Circuit denied Marblegate’s petition on March 
21, 2017. 

 Given the absence of a circuit split on the issue, it is unlikely 
that the United States Supreme Court will grant a petition for 
certiorari. 

– Marblegate has 90 days to petition for a writ of certiorari 
from March 21, 2017. 
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Class Action Suit Decisions following 
Marblegate III 

 Cummings v. Chesapeake EnergyCorp. (W.D. Okl.) 

– Facts: Chesapeake launched an exchange offer to QIBs 
holding its unsecured bonds for new secured bonds with a 
reduced principal, higher interest and extended maturity 
date. Non-QIB bondholders who were not offered the 
opportunity to participate brought suit asserting impairment 
of their right to repayment under TIA Section 316(b).  

– Decision: On February 8, 2017, the U.S. District Court for the 
Western District of Oklahoma dismissed the class action. 

 First, the Court held the plaintiffs did not meet the requirement to 
bring suit under the “no-action” clause of the indenture. 

 Second, the Court adopted the narrow reading of Section 316(b) citing 
the Second Circuit decision in Marblegate III and SDNY decision in Cliffs 
Natural. 
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Class Action Suit Decisions following 
Marblegate III (cont’d.) 

 Other ongoing class action suits where bondholders are 
claiming that their inability to participate in private exchange 
offers violated their rights under TIA Section 316(b): 

 In Re Vanguard Natural Resources Bondholder Litigation (SDNY) 

– Facts: An exchange offer was made to QIBs holding 
Vanguard’s TIA qualified senior unsecured notes for secured 
second priority notes with 60%-65% reduction in principal.  

– Current Status: Suggestion of bankruptcy filed by defendants 
on February 13, 2017 (automatically staying court 
proceedings). 

 Barkau v. California Resources Corp. (SDNY) 

– Current Status: Stipulation of voluntary dismissal with 
prejudice by all parties, agreed on April 10, 2017. 
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Implications of Marblegate III 

 Impact on new issuance of bonds 

– 144A for life transactions 

 Impact on restructurings 
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Marblegate III’s Impact on New Bond 
Issuance 

 For SEC registered, investment grade bonds with lighter covenants, issuers and 
bondholders have little concern about the effect of Section 316(b), given low 
likelihood of financial distress.  

 For high-yield bonds, Marblegate I & II caused issuers to alter indentures in order to 
avoid Marblegate-style bondholder action in the following ways: 

– Contract out of Section 316(b) when issuing new bonds. 

– Modify Section 316(b)-type provisions to only protect a bondholder’s right to sue 
for payment, but not its right to receive payment.  

– Lower consent thresholds in some cases for amendments to payment terms from 
100% to 90% or less.  

 Still fairly unusual in US market although not uncommon in Europe. 

 Although Marblegate III reversed Marblegate I & II, high-yield bond issuers will likely 
maintain post-Marblegate I & II changes to indentures as a precaution. 
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Impact on 144A for Life Transactions 

 A 144A for life offering is a Rule 144A financing that does not 
provide registration rights for the buyers of the securities. The 
indenture in a “144A for life” offering is not subject to the TIA. 

 Although issuers may have favored using Rule 144A for life to 
issue new bonds after Marblegate I & II, Rule 144A for life still 
has other benefits for issuers, including the absence of SEC 
reporting requirements. 

 Issuers using 144A for life indentures may still incorporate post-
Marblegate I & II changes as a precaution, even after the 
Second Circuit’s reversal. 
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Marblegate III’s Impact on Restructurings 

 After Marblegate I & II, issuers felt more constrained in performing out-of-
court restructuring due to the increased bargaining power of dissenting 
bondholders. 

– Issuers also had concerns regarding their ability to perform ordinary course 
liability management transactions and use covenant strips to facilitate 
refinancing transactions, even when they were not near financial distress. 

– Marblegate III’s reversal will likely relieve the previous concern regarding 
dissenting bondholders’ bargaining power in an out-of-court restructuring. 

– Issuers again have the comfort to seek and implement exchange offers 
through the use of exit consents with certainty that such exchange offers 
will not violate Section 316(b). 

 These exchange offers may include transactions similar to the Intercompany Sale, stripping of 
covenants, removal of anti-layering protections, release of collateral and release of 
guarantees. 

 Uptiering exchange offers (i.e., the exchange of secured debt for existing 
unsecured debt) should no longer have to be capped at what is available 
under the existing lien baskets to avoid uncertainty regarding Section 316(b).  
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Thank You 

Harald Halbhuber 

Shearman & Sterling 

harald.halbhuber@shearman.com  

 

Michael Riela 

Tannenbaum Helpern Syracuse & Hirschtritt 

riela@thsh.com  

 

Fredric Sosnick 

Shearman & Sterling 

fsosnick@shearman.com  

51 

mailto:harald.halbhuber@shearman.com
mailto:riela@thsh.com
mailto:fsosnick@shearman.com

