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Accumulation Trust – IRS Example
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26 C.F.R. 1.401(a)(9)-5, A-7(c)(3). This paragraph (c) is illustrated by the following

examples:

Example 1. (i) Employer M maintains a defined contribution plan, Plan X. Employee A,

an employee of M, died in 2005 at the age of 55, survived by spouse, B, who was 50 years

old. Prior to A's death, M had established an account balance for A in Plan X. A's account

balance is invested only in productive assets. A named a testamentary trust (Trust P)

established under A's will as the beneficiary of all amounts payable from A's account in

Plan X after A's death. A copy of the Trust P and a list of the trust beneficiaries were

provided to the plan administrator of Plan X by October 31 of the calendar year following

the calendar year of A's death. As of the date of A's death, the Trust P was irrevocable and

was a valid trust under the laws of the state of A's domicile. A's account balance in Plan X

was includible in A's gross estate under§ 2039.



Accumulation Trust – IRS Example
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(ii) Under the terms of Trust P, all trust income is payable annually to B, and no one has

the power to appoint Trust P principal to any person other than B. A's children, who are all

younger than B, are the sole remainder beneficiaries of the Trust P. No other person has a

beneficial interest in Trust P. Under the terms of the Trust P, B has the power, exercisable

annually, to compel the trustee to withdraw from A's account balance in Plan X an amount

equal to the income earned on the assets held in A's account in Plan X during the calendar

year and to distribute that amount through Trust P to B. Plan X contains no prohibition on

withdrawal from A's account of amounts in excess of the annual required minimum

distributions under section 401(a)(9). In accordance with the terms of Plan X, the trustee

of Trust P elects, in order to satisfy section 401(a)(9), to receive annual required minimum

distributions using the life expectancy rule in section 401(a)(9)(B)(iii) for distributions

over a distribution period equal to B's life expectancy. If B exercises the withdrawal

power, the trustee must withdraw from A's account under Plan X the greater of the amount

of income earned in the account during the calendar year or the required minimum

distribution. However, under the terms of Trust P, and applicable state law, only the portion

of the Plan X distribution received by the trustee equal to the income earned by A's

account in Plan X is required to be distributed to B (along with any other trust income.)



Accumulation Trust – IRS Example
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(iii) Because some amounts distributed from A's account in Plan X to Trust P may be

accumulated in Trust P during B's lifetime for the benefit of A's children, as remaindermen

beneficiaries of Trust P, even though access to those amounts are delayed until after B's

death, A's children are beneficiaries of A's account in Plan X in addition to B and B is not

the sole designated beneficiary of A's account. Thus the designated beneficiary used to

determine the distribution period from A's account in Plan X is the beneficiary with the

shortest life expectancy. B's life expectancy is the shortest of all the potential beneficiaries

of the testamentary trust's interest in A's account in Plan X (including remainder

beneficiaries). Thus, the distribution period for purposes of section 401(a)(9)(B)(iii) is B's

life expectancy. Because B is not the sole designated beneficiary of the testamentary trust's

interest in A's account in Plan X, the special rule in 401(a)(9)(B)(iv) is not available and

the annual required minimum distributions from the account to Trust M must begin no

later than the end of the calendar year immediately following the calendar year of A's

death.



Conduit Trust – IRS Example
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26 C.F.R. 1.401(a)(9)-5, A-7(c)(3). This paragraph (c) is illustrated by the following

examples:

Example 2. (i) The facts are the same as Example 1 except that the testamentary trust

instrument provides that all amounts distributed from A's account in Plan X to the trustee

while B is alive will be paid directly to B upon receipt by the trustee of Trust P.

(ii) In this case, B is the sole designated beneficiary of A's account in Plan X for purposes

of determining the designated beneficiary under section 401(a)(9)(B)(iii) and (iv). No

amounts distributed from A's account in Plan X to Trust P are accumulated in Trust P

during B's lifetime for the benefit of any other beneficiary. Therefore, the residuary

beneficiaries of Trust P are mere potential successors to B's interest in Plan X. Because B

is the sole beneficiary of the testamentary trust's interest in A's account in Plan X, the

annual required minimum distributions from A's account to Trust P must begin no later

than the end of the calendar year in which A would have attained age 70 ½, rather than the

calendar year immediately following the calendar year of A's death.



Conduit Trust – Example 1

➢ Ann names a Conduit Trust to receive her interest in the Plan at her death, and dies after the 

Effective Date.  Bob, who is a DB but not an EDB, survives Ann and is the Current Beneficiary 

of the Conduit Trust.

➢ Result:  Bob (DB) is the only beneficiary who is counted.  The 10-year rule applies.  
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Conduit Trust – Example 2

➢ Quan names a Conduit Trust for the sole benefit of his daughter Ruth (age 12) as beneficiary of 

his interest in his Plan.  The Conduit Trust instrument includes a “facility of payment” clause 

that provides that if a beneficiary entitled to an outright distribution from the trust is under age 

21, the trustee may instead make the distribution for her benefit to a provider of goods or 

services for Ruth or to a custodian under the UTMA for Ruth’s benefit until Ruth reaches age 

21.

➢ Result A*: Ruth (EDB) is the only beneficiary who is counted.  Payment over Ruth’s “life 

expectancy” until age of majority, then the 10-year rule applies.

➢ Result B:  Ruth (EDB) is not the only beneficiary who is counted because the facility of 

payment clause disqualifies the trust as a Conduit Trust.  (Payment not made directly to Ruth.)

* (here and on following slides) = result advocated by ACTEC (may or may not agree with 

commonly believed result)
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Conduit Trust – Example 3

➢ Warren dies leaving his IRA to a trust for his four children all of whom are under age 18. The 

trust provides that, as long as any child of Warren is living, the trustee must pay out, to one or 

more of such children, in such proportions as the trustee deems advisable for their education, 

support, and welfare, any and all amounts the trustee receives from the IRA, upon receipt.  The 

trust will terminate when there is no living child under the age of 30, and the IRA is to be 

transferred in equal shares at that time to such of Warren’s children as are then living, or (if no 

such child is then living), to a charity.  

➢ Result A:  Warren’s trust qualifies as a Conduit Trust. Payment over LE of youngest child. 

Conversion to the 10-year rule is triggered by the earlier of the youngest child’s reaching the 

age of majority or death.  

➢ Result B: Warren’s trust qualifies as a Conduit Trust. Payment over LE of eldest child. 

Conversion to the 10-year rule is triggered by the earlier of the eldest child’s reaching the age of 

majority or death. 

➢ Result C*: Warren’s trust qualifies as a Conduit Trust. Payment over LE of eldest child. 

Conversion to the 10-year rule is triggered when no beneficiary is a minor child EDB.  

➢ Result D:  Warren’s trust does not qualify as a Conduit Trust (multiple current beneficiaries).
12



Conduit Trust – Example 4

➢ Leslie dies after the Effective Date after naming a Conduit Trust for her son Matt to receive her 

Plan. Matt is an adult disabled EDB.  Ned and Opal are healthy adults. At Matt’s death, the trust 

terminates and is distributed in equal portions to Leslie’s two other children, Ned and Opal. 

➢ Result:  Matt (EDB) is the only beneficiary who is counted.  Payment over Matt’s life 

expectancy, then 10-year rule applies after Matt’s death.  

➢ Question:  Why name a Conduit Trust and disqualify Matt for need-based government 

assistance?

➢ Perhaps Leslie has substantial wealth and intends to provide for Matt without attempting to 

qualify him for government assistance.  Ned and Opal will always have very high incomes 

while Matt will have no income other than that provided for him from Leslie’s trusts, and 

therefore, be in a lower tax bracket.  Matt will always have very high medical expenses which 

will lower Matt’s tax bill even further.  

➢ Alternative:  Leave the remainder of the Conduit Trust to a charity that does research into the 

medical condition Matt suffers from.  

13



Accumulation Trust – Example 1

➢ Ann names a See Through Trust to receive her interest in her Plan at her death and 

dies after the Effective Date. The trust pays all income for life to her son Bob, and the 

remainder at Bob’s death outright to her niece Chris, or if Chris fails to survive Bob, 

to Davidson University (a charity).  Bob and Chris survive Ann, and neither are 

EDBs.

➢ Result:  Bob (DB) is counted.  Chris (DB) is counted.  Davidson University (non-

DB) is not counted.  The 10-year rule applies. 
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Accumulation Trust – Example 2

➢ Ann names a See Through Trust to receive her interest in her Plan at her death and 

dies after the Effective Date. The trust pays all income to Bob until he reaches age 

35, at which time the remaining principal is distributed outright to Bob. If Bob dies 

before reaching age 35, the trust continues for Chris, paying all income to her until 

she reaches age 35, at which time the remaining principal is distributed outright to 

Chris, but if Chris dies before reaching age 35, the balance of the trust is distributed 

to Davidson University (a charity).  Bob and Chris are age 25 at Ann’s death.

➢ Result A:  Bob (DB) is counted.  Chris (DB) is counted.  Davidson University (non-

DB) is counted. Either the 5-year rule or the remaining life expectancy rule applies, 

depending on whether Ann dies before or after her RBD.  

➢ Result B*:  Bob (DB) is counted.  Chris (DB) is counted.  Davidson University (non-

DB) is not counted.  10-year rule applies. 
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Accumulation Trust – Example 3

➢ Ann names a See Through Trust to receive the interest in her Plan at her death and 

dies after the Effective Date.  The trust pays all income for life to her son Bob, and 

the remainder at Bob’s death to her niece Chris, or if Chris fails to survive Bob, to 

Davidson University (a charity).  Bob and Chris survive Ann, and neither are EDBs. 

The trust also provides Bob with a testamentary power of appointment that allows 

Bob to appoint the trust to any person, including charities, other than Bob’s creditors, 

Bob’s estate, or the creditors of Bob’s estate. 

➢ Result A:  Bob (DB) is counted.  Chris (DB) is counted.  Davidson University (non-

DB) is not counted.  The permissible appointees of Bob’s power of appointment 

(EDBs, DBs, or non-DBs) are counted.  Either the 5-year rule or the remaining life 

expectancy rule applies, depending on whether Ann dies before or after her RBD.

➢ Result B*:  Bob (DB) is counted.  Chris (DB) is counted.  Davidson University (non-

DB) is not counted.  The permissible appointees of Bob’s power of appointment 

(EDBs, DBs, or non-DBs) are not counted.  The 10-year rule applies.
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Accumulation Trust – Example 4

➢ Doris names a See Through Trust to receive her interest in her Plan at her death.  The 

trust provides for all income to be paid to her spouse, Eric (age 60) for life, and the 

remainder at Eric’s death to be distributed outright to Doris’s only child, Flo (age 

35), but if Flo does not survive Eric, to Davidson University (a charity).  Flo is a 

healthy adult.  No one has the power to appoint principal to anyone other than Eric 

during Eric’s life.  Eric is also granted the power to compel the trustee to withdraw 

from the Plan an amount equal to the income earned inside the Plan and to distribute 

that amount to him.  Thus, if Eric exercises this power, the trustee will withdraw 

from the Plan the greater of the income earned in the Plan or the RMD each year, and

will distribute the income to Bob and accumulate the principal.

➢ Result A*:  Eric (EDB) is counted.  Flo (DB) is counted.  Davidson University (non-

DB) is not counted.  Payout over Eric’s life expectancy (without recalculation), plus 

10-year rule after Eric’s death. 

➢ Result B:  Eric (EDB) is counted.  Flo (DB) is counted.  Davidson University (non-

DB) is not counted.  The 10-year rule applies.  17



Accumulation Trust – Example 5

➢ Adam wants to provide for his minor child, Bill (age 7).  In order to protect Bill, Adam names a 

trust to receive his Plan and dies after the Effective Date.  The trust provides discretionary 

distributions of income and principal to Bill until Bill reaches age 35, when the trust terminates 

and is distributed to Bill.  If Bill dies before reaching age 35, the trust continues and provides 

discretionary distributions of income and principal to Adam’s nieces, Candice (age 5) and 

Darlene (age 12) until Candice and Darlene have both reached age 35, when the trust terminates 

and is distributed to them in equal shares.  If either Candice or Darlene dies before reaching age 

35, the trust continues until the survivor reaches age 35, when the trust terminates and is 

distributed to her.  If all of Bill, Candice, and Darlene die prior to reaching age 35, the trust 

terminates and is distributed to Everett University (a charity).

➢ Result A:  Bill (EDB) is counted.  Candice (DB) is counted.  Darlene (DB) is counted. Everett 

University (non-DB) is counted. Either the 5-year rule or the remaining life expectancy rule 

applies, depending on whether Adam dies before or after his RBD.

➢ Result B*:  Bill (EDB) is counted.  Candice (DB) is counted.  Darlene (DB) is counted. Everett 

University (non-DB) is not counted.  Payout over Bill’s life expectancy until Bill attains the age 

of majority or dies.  After that, the 10-year rule applies.  
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Accumulation Trust – Example 6

➢ Gab wants to provide for both his older brother Henry, who is not disabled or chronically ill, and for Gab’s 

children, Isaac and Julie (ages 24 and 22, respectively). Gab decides to provide first for Henry, since Henry 

has some significant needs now and Isaac and Julie have other resources.  Gab names an Accumulation Trust 

for Henry to receive his Plan because he wants to make sure that Henry will qualify for public assistance if 

Henry exhausts his own funds in the future, as well as protect any funds that Henry will not need for his own 

children.  Gab dies at age 54 when Henry is age 59. The trust provides discretionary distributions of income 

and principal to Henry for Henry’s lifetime.  After Henry’s death the trust provides discretionary distributions 

of income and principal for Isaac and Julie until both have reached age 35, when the trust terminates and is 

distributed to them equally. If either Isaac or Julie dies before reaching age 35, the trust continues until the 

survivor reaches age 35, when the trust terminates and is distributed to the survivor. If at any time during the 

continuance of the trust all of Henry, Isaac and Julie have died, the trust terminates and is distributed to 

Kellogg Hospital (a charity).

➢ Result A:  Henry (EDB) is counted.  Isaac (DB) and Julie (DB) are counted.  Kellogg Hospital (non-DB) is 

counted. Either the 5-year rule or the remaining life expectancy rule applies, depending on whether Gab dies 

before or after his RBD.  

➢ Result B*:  Henry (EDB) is counted.  Isaac (DB) and Julie (DB) are counted.  Kellogg Hospital (non-DB) is 

not counted. Payout over Henry’s life expectancy, plus 10-year rule after Henry’s death.  
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Accumulation Trust – Example 7

➢ Virginia, a single mother, is suffering from stage 4 breast cancer and has decided that 

she needs to provide a discretionary “pot” trust for the benefit of her minor children, 

Warren (age 14), Yvette (age 12) and Zack (age 9).  She names her sister as trustee 

and provides the trustee with discretion to use the income and principal of the trust as 

she would do if living for each of her children while under age 21. The trust 

terminates when her youngest living child reaches age 21, and is distributed outright 

to all three children or, if none of the children survive, to her sister, or if her sister 

also does not survive, to a charity.  She dies shortly after setting up this “pot” 

Accumulation Trust for her children and naming the trust as the beneficiary of her 

Plan.

➢ Result*:  Warren (EDB), Yvette (EDB), and Zack (EDB) are counted.  Virginia’s 

sister (EDB or DB) is counted.  The charity (non-DB) is not counted. Payout over 

Warren’s life expectancy until Warren attains the age of majority or dies.  After that, 

a 10-year rule applies. 
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Sample Trust Provisions

➢ See companion PDF.

➢ Thanks to InterActive Legal (www.interactivelegal.com) for permission to reproduce 

for this webinar.
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Other Strategies

➢ Testamentary Charitable Remainder Trusts

▪ CRATs, CRUTs, NIM-CRUTs, Flip-CRUTs 

▪ 10% minimum remainder interest (MRI) rule 

▪ 20-year maximum term

▪ Model forms: https://www.irs.gov/irb/2005-34_IRB

➢ Testamentary Charitable Gift Annuities (PLR 2002-30018)

▪ https://www.irs.gov/pub/irs-wd/0230018.pdf

▪ Immediate or deferred 

▪ No 10% minimum remainder interest rule 

➢ Pre-death Roth conversions

➢ Disclaimer Planning 

▪ Alternative to beneficiary QCDs

▪ Private foundations or donor advised funds (the latter preferred)

22
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Other Strategies - Caution

➢ The use of a CRUT generally is not a way to deliver more to a family member than if the plan 

were left outright to the family member (or to a conduit trust for the benefit of the family 

member). This is because:

▪ The 10% MRI rule limits how high the payout to the individual can be set.

▪ Under the Sec. 664 rules, income distributed is first ordinary income, second capital gain, third tax-free 

or other income, and fourth return of principal.

➢ Thus, according to some commentators, a CRUT may produce a better financial result for the 

beneficiary than an outright distribution to the beneficiary (or to a conduit trust for the benefit 

of the beneficiary) when:

▪ The beneficiary is in a high tax bracket; and

▪ The beneficiary lives for at least 30 years after the CRUT is created (outcomes vary with investment 

returns and tax rates)

➢ Otherwise, a CRUT should be used to receive retirement plans only if the client has significant 

philanthropic goals.
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Other Strategies

➢ Life Insurance

▪ Wealth replacement: Traditional plan to charity; life insurance to heirs

▪ Cover income taxes

• High trust income tax brackets for accumulation trusts

• Post-death Roth conversions

– By surviving spouse

– By beneficiary of traditional qualified retirement plan (see-through trusts included) (not 

available for traditional IRAs)
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