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1. What is Decanting?  Decanting is the term commonly used for the distribution of 
trust property from one trust to another trust pursuant to a trustee’s 
discretionary authority to make distributions to, or for the benefit of, the trust 
beneficiaries.  William R. Culp, Jr. & Briani Bennett Mellen, Trust Decanting: An 
Overview and Introduction to Creative Planning Opportunities, 45 Real Prop., Tr. 
& Est. L.J. 1, at 2 (2010). 

2. Reasons to Decant.   

2.1. Changed Circumstances.   

2.1.1. Eliminate Mandatory Distributions.  Trustee can decant from a 
trust with mandatory principal distributions at certain ages to a 
lifetime dynasty trust.  Steven J. Oshins, Top Ten Reasons to 
Decant an Irrevocable Trust, Ultimate Estate Planner Newsletter, 
at 1 (Dec. 3, 2013). 

2.1.2. Special Needs Beneficiary. 

2.1.2.1. Trustee can decant to preserve a beneficiary’s 
eligibility for public assistance.  Jonathan G. 
Blattmachr, Jerold I. Horn, & Diana S.C. Zeydel, An 
Analysis Of The Tax Effects Of Decanting, 47 Real 
Prop., Tr. & Est. L.J. 141, at 149 (2012). 

2.1.2.2. Example.  A is the beneficiary of Trust A, which 
permits A to withdraw all trust property at age 21.  A 
develops a disability that would qualify him for 
governmental assistance such as Medicaid.  Before A 
reaches age 21, Trustee decants Trust A into a third 

https://docs.wixstatic.com/ugd/b211fb_5fcbe45ced2c48d1be88511f89a823ab.pdf
https://docs.wixstatic.com/ugd/b211fb_5fcbe45ced2c48d1be88511f89a823ab.pdf
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party special needs trust that would preserve A’s 
ability to qualify for governmental assistance.  See 
Kroll v. New York State Dep’t of Health, 143 A.D.3d 
716 (N.Y. App. Div. 2016). 
 

2.1.3. Privacy.   

2.1.3.1. Trustee can decant to maintain beneficiary’s privacy.  

2.1.3.2. Example.  The John Smith Irrevocable Trust is an 
irrevocable lifetime trust for the benefit of John 
Smith.  The trust accumulates substantial assets and 
invests in real estate and closely held family 
businesses.  Trustee decides that it is in John Smith’s 
interest to protect his privacy and Trustee decants the 
trust into a new trust named the ABC Investment 
Trust. 

2.1.4. Change Distribution Standard. 

2.1.4.1. Trustee can change a distribution standard from a 
limited standard to a fully discretionary best interest 
standard.  Oshins at 1. 

2.1.4.2. Caution.  Not all states permit an expansion of the 
distribution standard.  The facts and circumstances 
surrounding the trust at issue and the applicable state 
law need to be examined closely. 

2.2. Ease of Administration. 

2.2.1. Changing Trustee Provisions.  Trustee can decant to expand the 
ability to name co-trustees and successor trustees.  Blattmachr, 
Horn, & Zeydel at 148. 

2.2.2. Divide Trust.  Trustee can decant to divide single trust into 
separate trusts.  Blattmachr, Horn, & Zeydel at 148; Oshins at 2. 
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2.2.3. Combine Trusts. 

2.2.3.1. Trustee can decant to combine multiple trusts for 
single beneficiary into one trust.  Oshins at 2. 

2.2.3.2. Example.  Three trusts exist for the benefit of A.  Each 
trust requires the filing of a separate fiduciary income 
tax return.  Trustee could decant the three separate 
trusts into one trust for A’s benefit.   

2.2.4. Clarify Terms.  Trustee can decant to clarify ambiguous 
provisions or correct drafting errors.  Oshins at 1. 

2.3. Tax Reasons. 

2.3.1. Basis Adjustment/Estate Inclusion. 

2.3.1.1. Trust assets can get a “step up” in basis by decanting 
to a trust that includes assets in the beneficiary’s 
estate.  Oshins at 1-2. 

2.3.1.2. Example.  Trust A is an irrevocable trust for A’s benefit 
that holds low basis real property and is not 
includable in A’s estate.  A is age 90 and in poor 
health.  A does not have enough assets in her 
individual name to take full advantage of federal and 
state estate tax exemptions (or cause estate tax).  
Trustee could decant Trust A into a new trust, Trust B, 
that would include the assets of Trust B in A’s estate 
for estate tax purposes (perhaps, by granting A a 
general power of appointment).     

2.3.2. Qualification as QSST.  Trustee can decant trust that does not 
qualify as a qualified subchapter S trust or “QSST” to a trust that 
would qualify as a QSST.  Oshins at 2.  Note that some 
practitioners have commented that merely having decanting 
authority in a trust that would otherwise qualify for QSST status 
may jeopardize QSST status.  American College of Trust and 
Estate Counsel (“ACTEC”), Letter re IRS Notice 2011-101, April 2, 
2012, at 14 -15. 
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2.3.3. Preserve GST Exemption.  Decanting could be used for GST 
planning.  Culp and Mellen at 15.  Trustee may be able to decant 
a trust that would terminate at an earlier date to a dynasty trust. 

2.3.4. State Tax Issues.  If a trust does not have provisions enabling a 
change of trust situs or administration, a Trustee can decant to a 
trust in a different state.  Depending on the state laws at issue 
and the facts surrounding the trust, there could be state income 
tax benefits.  Culp and Mellen at 15. 

3. Authority to Decant. 

3.1. Rationale For Trustee’s Authority to Decant.  If a trustee has the 
discretionary authority to distribute trust property to, or for the benefit of, 
one or more current trust beneficiaries, the trustee has a “special power 
of appointment” to distribute the property to a separate trust for the 
benefit of such beneficiaries.  Culp and Mellen at 3. 

3.2. Restatements of Property.  Both the Second and Third Restatements of 
Property support decanting. 

3.2.1. Second Restatement of Property.  The Second Restatement 
describes a trustee’s discretion to pay property to a beneficiary 
as a power of appointment.  The Second Restatement also 
provides that unless the donor indicates otherwise, a 
powerholder with the right to dispose of property has the same 
rights that the powerholder would have if he or she owned the 
property and was giving it to the object of the power.  
Restatement (Second) of Property, Don. Trans. § 11.1, cmt. d. & 
§ 19.3 (1986).  

3.2.2. Third Restatement of Property.  The Third Restatement provides 
that unless the creator of a special power of appointment 
provides to the contrary, the powerholder may exercise the 
power in favor of permissible appointees and appoint the 
property in trust.  Restatement (Third) of Property (Wills & Don. 
Trans.) § 19.14 (2011). 

3.3. Case Law.   

3.3.1. Florida.  Phipps v. Palm Beach Trust Co., 196 So. 299 (Fla. 1940), 
represents the first time a United States Court acknowledged 
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decanting.  Blattmachr, Horn, & Zeydel at 143.  In Phipps, the 
Court held that a trustee could transfer assets from one trust for 
a beneficiary to another trust for the beneficiary.  Phipps at 301.  
A copy of Phipps is attached as Exhibit 1. 

3.3.2. Iowa.  In the case of In re Spencer’s Estate, 232 N.W.2d 491 
(Iowa 1975), the Court held that a trustee with a limited power 
of appointment to grant a life estate for trust beneficiaries could 
exercise that power by appointing the property in further trust 
for their benefit.   A copy of Spencer’s Estate is attached as 
Exhibit 2. 

3.3.3. New Jersey.  In Wiedenmayer v. Johnson, 254 A.2d 534 (N.J. App. 
Div.), aff’d o.b., 259 A.2d 465 (N.J. 1969), the Court permitted 
decanting where the trustees had the absolute and uncontrolled 
discretion to distribute the entire trust principal outright to any 
one or all of the beneficiaries on a “best interests” standard, 
effectively terminating the trust.  Note that in Wiedenmayer, the 
trustees distributed the trust assets to a trust beneficiary, subject 
to the beneficiary agreeing to contribute the property to a new 
trust.  A copy of Wiedenmayer is attached as Exhibit 3. 

3.3.4. Massachusetts.  In Ferri v. Powell-Ferri, 72 N.E.3d 541 (Mass. 
2017), the trust beneficiary was getting a divorce in Connecticut.  
The beneficiary had the right to withdraw 75% of the trust assets 
(this right later increased to 100%).  The trustees decanted the 
trust to a new trust for the beneficiary that eliminated the 
beneficiary’s withdrawal rights. 

The Connecticut Supreme Court asked the Massachusetts 
Supreme Judicial Court to rule on the decanting because the 
trust at issue was created in Massachusetts and was governed by 
Massachusetts law.  Id. at 543.  The Massachusetts Supreme 
Judicial Court permitted the decanting.  Note that in Ferri, the 
trustees claimed that they completed the decanting without 
notice to the trust beneficiary.  Id. at 544.  A copy of Ferri is 
attached as Exhibit 4. 

3.3.5. New York.  In In re Hoppenstein, 2017 WL 1969401 (N.Y. Cty. 
Surrogate’s Court, Mar. 31, 2017), rearg. denied, 2017 WL 
4551644 (N.Y. Cty. Surrogate’s Court, Oct. 10, 2017), aff’d, 162 
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A.D.3d 512 (N.Y. App. Div.), leave to app. denied, 32 N.Y.3d 907 
(2018), the Court permitted trustees to distribute the assets of a 
trust to a different trust that was identical in all respects to the 
original trust other than that it eliminated certain beneficiaries.  
A copy of both Hoppenstein opinions are attached as Exhibit 5. 

The trustees relied on their discretionary powers “to pay such 
sums out of the principal of the trust (even to the extent of the 
whole thereof) to the Settlor’s descendants, living from time to 
time, in equal or unequal amounts, and to any one or more of 
them to the exclusion of the others, as the Trustees, in their 
absolute discretion, shall determine.”  As required by the trust 
agreement, the trustees provided notice of the distributions to 
the settlor’s descendants. 

The Court permitted the trustees to use their discretionary 
power to eliminate the settlor’s daughter and her descendants 
as beneficiaries.  Note that the grantor had threatened to let the 
insurance owned by the trust lapse if his daughter and her 
descendants were not removed as beneficiaries.  Hoppenstein 
(October 10, 2017) at 5. 

3.3.6. New Hampshire.  In Hodges v. Johnson, 177 A.3d 86 (N.H. Dec. 
12, 2017), the New Hampshire Supreme Court invalidated a 
decanting that eliminated some of the original trust 
beneficiaries.  The Court held that the trustees violated their 
fiduciary duty of impartiality under New Hampshire law and 
that “the statutory duty of impartiality is owed 
to all beneficiaries, regardless of whether their interests are 
present or future, vested or contingent.”  Id. at 485.  A copy of 
Hodges is attached as Exhibit 6. 

3.3.7. Nevada.  In In re Vietnamese-American Scholarship Fund, 437 
P.3d 171 (Nev. 2019), & In re Fund for Encouragement of Self 
Reliance, 437 P.3d 171 (Nev. 2019), the Nevada Supreme Court 
held that the Nevada and Tennessee decanting statutes did not 
permit “a” trustee to invade the assets of a charitable trust 
without the permission of the co-trustee of that trust.  The Court 
observed that the statutes provided a trustee, who has authority 
under the terms of the trust instrument, may distribute (or 
appoint) trust property to a newly-created second trust unless 
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the terms of the original trust provide otherwise.  The Court 
discerned that the “trustee,” as statutorily defined, is not limited 
to a single trustee but, depending on the terms of the trust 
instrument, may include all trustees in office.  Notably, the trust 
instrument provided that trustees were to regarded as a unit 
when exercising their discretionary power to manage trust funds.  
A copy of Vietnamese-American Scholarship Fund & Fund for 
Encouragement of Self Reliance is attached as Exhibit 7. 

3.3.8. Louisiana.  In Cook v. Marshall, 2019 WL 917598 (E.D. La. Feb. 25, 
2019), appeal filed (5th Cir. Mar. 12, 2019), the District Court 
interpreted the Louisiana decanting statute to permit a trustee 
to divide or “decant” a trust into two separate trusts if the 
beneficiaries and purpose of the trust are not adversely affected.  
This interpretation allowed the Court to conclude that the 
trustee of a Louisiana Nongrantor Lead Annuity Trust (the 
“Distributing Trust”) was required to make distributions to the 
two trusts resulting from a split of the original trust that was the 
beneficiary of the Distributing Trust.  Subsequently, the Court 
acknowledging that “[t]his case presents unsettled questions of 
Louisiana trust law,” the Court stayed its ruling, pending appeal 
to the Fifth Circuit.  2019 WL 2437071 (E.D. La. June 10, 2019).  A 
copy of Cook is attached as Exhibit 8. 

3.3.9. Wyoming.  In In re Bruce F. Evertson Dynasty Trust, 446 P.3d 705 
(Wyo. 2019), the Wyoming Supreme Court held that the trial 
court erred in resolving disputed questions of material fact in 
favor of the proposed decanting.  The trust held a 2,300-acre 
ranch for the benefit of the surviving spouse and adult children 
who were not amicable.  The corporate trustee proposed to 
decant the trust property and split the ranch into two separate 
trusts.  However, a child beneficiary objected, arguing the 
decanting contradicted the Settlor’s intent, the purpose of the 
trust, and the trust agreement’s terms. 

The Court agreed with the parties that the trustee had the 
general authority to decant trust property under both Wyoming 
law and the trust agreement.  Wyoming statute provides that a 
trustee may distribute all trust income or principal in further 
trust for the benefit of the trust beneficiaries pursuant to 
authority granted in the trust instrument to make such 



-8- 

distributions to trust beneficiaries.  Wyoming statute further 
provides that a trustee may separate a trust for the benefit of 
more than one beneficiary into separate trusts for each 
beneficiary, unless the trust instrument requires otherwise.  The 
trust agreement provided the trustee broad authority and 
complete discretion to make distributions of income and 
principal regardless of whether the distribution was in kind, in 
money, or partly in each. 

Ultimately, the Supreme Court concluded that the trial court 
erred in going beyond the discrete legal question of whether the 
trustee had the legal authority to decant and resolving disputed 
facts concerning the appropriateness of the proposed decanting 
on a motion for judgment on the pleadings.  Remand, however, 
was unnecessary because the trial court decided correctly the 
sole legal question that it was asked to decide.  A copy of 
Evertson is attached as Exhibit 9. 

3.4. Statutory Decanting.  In 1992, New York was the first state to enact a 
decanting statute.  Culp and Mellon at 3.  There are now at least twenty-
six states with decanting statutes.  See Steven J. Oshin’s “7th Annual Trust 
Decanting Ranking Chart” attached as Exhibit 10.  A summary of some 
significant provisions of various state decanting statutes follows: 

3.4.1. Florida - FL Stat § 736.04117 (effective March 19, 2018) - copy 
attached as Exhibit 11 

3.4.1.1. A trustee with “absolute power” to invade principal not 
limited to ascertainable standards may decant.  FL Stat 
§ 736.04117(2).  “Absolute power” means the power to 
invade principal for best interests, welfare, comfort, or 
happiness not limited to specific or ascertainable 
purposes.  FL Stat § 736.04117(1)(a).          

i. New trust may not reduce any beneficiary’s “vested 
interest.”  FL Stat § 736.04117(2)(a)(2). 

ii. The statute provides that the “beneficiaries of the 
second trust include only beneficiaries of the first 
trust” but does not specifically state the new trust 
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needs to have all the beneficiaries of the first trust.  
FL Stat § 736.04117(2)(a)(1). 

iii. The second trust may (i) retain a power of 
appointment granted in the first trust, (ii) omit a 
power of appointment granted in the first trust, other 
than a presently exercisable general power of 
appointment, and (iii) create or modify a power of 
appointment if the power holder is a current 
beneficiary of the first trust.  FL Stat 
§ 736.04117(2)(b).   

iv. The second trust may be extended for a term beyond 
the term of the first trust.  FL Stat 
§ 736.04117(2)(b)(5). 

v. Statute is silent on whether the new trust needs to 
have same distribution standard as old trust. 

vi. Statute is silent on trustees’ consideration of fiduciary 
duty in relation to decanting. 

3.4.1.2. A trustee without absolute power to invade may also 
decant if the trustee has the power to invade principal to 
make current distributions to or for the benefit of one or 
more beneficiaries.  FL Stat § 736.04117(3). 

i. The second trusts must, in the aggregate, grant each 
beneficiary of the first trust substantially similar 
interests in the second trusts as were held in the first 
trust.  FL Stat § 736.04117(3)(a). 

ii. The term of the second trust may be for a term 
extended beyond the term of the first trust.  FL Stat 
§ 736.04117(3)(d). 

iii. Any power of appointment granted a beneficiary of 
the first trust must also be granted to such beneficiary 
under the second trust, and the class of appointees 
must be the same.  If the first trust does not grant a 
power of appointment to a beneficiary, the second 
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trust may not grant a power of appointment to such 
beneficiary.  FL Stat § 736.04117(3)(b) & (c).   

iv. If the term of the second trust is extended beyond the 
period the first trust would have terminated, then, 
with respect to property subject to the extended 
term, (i) the trust may include language providing the 
trustee with the absolute power to invade during the 
extended term and (ii) the trust may create a power 
of appointment if the power holder is a current 
beneficiary of the first trust or expand the class of 
permissible appointees during the extended term.  
FL Stat § 736.04117(3).   

3.4.1.3. In addition, a trustee may decant to a supplemental needs 
trust if such trustee has the power to invade the principal 
of the first trust to make current distributions to or for the 
benefit of a beneficiary with a disability.  FL Stat 
§ 736.04117(4). 

3.4.1.4. Notice of decanting is required for (i) beneficiaries who 
may receive current distributions of income and principal, 
(ii) the immediate remainder beneficiaries if the trust 
were to terminate, (iii) all trustees of the first trust, (iv) 
any person who has the power to remove or replace the 
“authorized trustee” of the first trust, and (v) the settlor 
of the first trust if there would be a change in the grantor 
trust status under IRC §§ 671-679 of the second trust.  
FL Stat § 736.04117(8) & FL Stat § 736.0103(16). 

3.4.2. Delaware - 12 DE Code § 3528 (effective June 19, 2019) - copy 
attached as Exhibit 12  

3.4.2.1. Unless expressly prohibited, the “terms of the governing 
instrument for the first trust are deemed to include the 
decanting power.”  12 DE Code § 3528(f). 

3.4.2.2. A best interest standard for principal or income 
distributions in existing trust is not required to decant.  
12 DE Code § 3528(a).  However, 12 DE Code § 3528(g) 
provides that the standard applicable to the trustee’s 
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authority to decant is the abuse of discretion standard set 
forth in § 187 of the Restatement (Second) of Trusts.  See 
12 DE Code § 3315(a). 

3.4.2.3. New trust may not eliminate beneficiary’s mandatory 
distribution rights in marital trusts that qualify for a 
federal estate or gift tax marital deduction.  12 DE Code 
§ 3528(a)(3). 

3.4.2.4. The statute does not specifically state the second trust 
needs to have all of the beneficiaries of the first trust.   

3.4.2.5. Statute is silent regarding providing notice of decanting.  
However, some practitioners believe that no notice is 
required.  Steven J. Oshins and Robert S. Keebler, 
Decanting Trusts: If It’s “Broke,” Can You Fix It?, 
Presentation Slides, Slide 8, Recorded May 2, 2017.   

3.4.2.6. 12 DE Code § 3528(a) requires that the exercise of the 
trustee’s authority “shall in all respects comply with any 
standard that limits the trustee’s authority to make 
distributions from the first trust.”  

3.4.2.7. 12 DE Code § 3528(e) provides, “When exercising the 
authority granted under subsection (a) of this section, the 
trustee … shall be held to the standard of care and the 
standard of liability applicable to the trustee … when 
making outright distributions”. 

3.4.3. New York - NY EPTL § 10-6.6 - copy attached as Exhibit 10 

3.4.3.1. Different distribution standards allow for different types 
of decanting: 

i. If the original trust has a best interest distribution 
standard, the trustee can eliminate beneficiaries in 
the new trust.  NY EPTL § 10-6.6(b). 

ii. If the original trust has a limited distribution standard, 
the trustee is prohibited from eliminating 
beneficiaries in the new trust.  NY EPTL § 10-6.6(c). 
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3.4.3.2. New trust may not eliminate beneficiary’s “current right 
to a mandatory distribution of income or principal, a 
mandatory annuity or unitrust interest, a right to 
withdraw a percentage of the value of the trust or a right 
to withdraw a specified dollar amount, provided that such 
mandatory right has come into effect with respect to the 
beneficiary.”  NY EPTL § 10-6.6(n)(1). 

3.4.3.3. Notice of decanting is required to (i) grantor, (ii) any 
person having the right to remove or replace the trustee 
authorized to decant, and (iii) any person interested in the 
original trust or the new trust.  NY EPTL § 10-6.6(j). 

3.4.3.4. The scope of the distribution standard in the original trust 
is tied to the permitted distribution standard in the new 
trust: 

i. New trust needs to have same distribution standard 
as old trust if trustee of original trust did not have 
unlimited principal invasion authority.  However, if a 
trustee appoints to a new trust with a longer term 
than the original trust, the appointed trust may also 
include language providing the trustees with 
unlimited discretion to invade the principal of the 
appointed trust during such extended term.  NY EPTL 
§ 10-6.6(c)(2).  For example, if a trust with a limited 
distribution standard that ends when beneficiary 
reaches age 30 is decanted to a trust that terminates 
when the beneficiary reaches age 40 - the new trust 
must have a limited distribution standard until the 
beneficiary reaches age 30 and after that can have a 
best interest distribution standard. 

ii. Statute is silent on whether the new trust can have a 
different distribution standard than the old trust if 
trustee of original trust has unlimited principal 
invasion authority.   

3.4.3.5. NY EPTL § 10-6.6(h) provides, “An authorized trustee 
exercising the power under this section has a fiduciary 
duty to exercise the power in the best interests of one or 
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more proper objects of the exercise of the power and as a 
prudent person would exercise the power under the 
prevailing circumstances.”  

4. Tax Issues.  The IRS issued Notice 2011-101 in December 2011 (Notice 2011-101, 
2011-52 I.R.B. 932) seeking comments regarding the various tax issues associated 
with decanting.  In response, practitioners raised numerous issues some of which 
are discussed below.  Note that Rev. Proc. 2020-3 lists decanting as a subject on 
the IRS “no ruling list”.  Many tax consequences of decanting are unclear.   

4.1. Federal Income Tax Issues.  

4.1.1. Realization of Gain for Trust Beneficiaries.  Citing Treas. Reg. 
§ 1.1001-1(h), which deals with severance of trusts, Oshins and 
Keebler write that there is likely no gain for beneficiary if 
decanting is authorized by (i) the governing instrument or 
(ii) state statute.  However, IRS might claim there is gain if there 
is “material change” in the beneficiary’s interest.  Oshins and 
Keebler, Slide 29. 

4.1.2. Trusts and Gain Realization. 

4.1.2.1. IRC § 1001 and Treas. Reg. § 1.1001-1(a) provide that 
gain or loss is only realized when there is (i) a sale or 
disposition of property or (ii) exchange for property 
that is materially different.  In Cottage Savings Ass’n v. 
Commissioner, 499 U.S. 554 (1991), the Court held 
that property is considered “materially different” if 
owners have different legal entitlements. 

4.1.2.2. Merger generally doesn’t cause a realization event for 
the original trust if the merger is authorized by the 
(i) governing instrument or (ii) under state statute.  
See Treas. Reg. § 1.1001-1(h) and PLR 200743022 
(Oct. 26, 2007).   

4.1.3. Maintaining Grantor Trust Status if Original Trust is Grantor 
Trust. 

4.1.3.1. Treas. Reg. § 1.671-2(e)(5) provides that if a trust 
makes a gratuitous transfer of property to another 
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trust, the grantor of the transferor trust generally will 
be treated as the grantor of the transferee trust.   

4.1.3.2. Some practitioners believe that if a trust decants its 
entire corpus to a new trust, the new trust can be 
considered a continuation of the old trust and should 
be treated as receiving all of the old trust’s tax 
attributes in addition to its assets.  ACTEC Letter at 13-
14.   

4.1.4. Grantor Trust to Non-Grantor Trust. 

4.1.4.1. In general, decanting from a grantor trust to a non-
grantor trust should not result in gain or loss 
recognition if there are no liabilities.  Oshins and 
Keebler, Slide 26. 

4.1.4.2. However, if the decanting involves a transfer of 
property with liabilities in excess of basis or a 
partnership interest with a negative capital account, 
(i) the grantor’s amount realized may include the 
liabilities of the grantor trust which the grantor is no 
longer treated as owning and (ii) the grantor may 
recognize gain to the extent that partnership liabilities 
exceed the basis in the partnership interest.  BNA 
Vol. 871, A-40. 

4.1.5. Non-Grantor Trust to Grantor Trust.  Citing CCA 200923034, 
Oshins and Keebler write that decanting from a non-grantor trust 
to a grantor trust should not result in gain or loss recognition. 
Oshins and Keebler, Slide 27.   

4.1.6. QSST Status.  ACTEC’s Letter discusses that having language that 
permits decanting in a trust that would otherwise qualify as a 
qualified subchapter S trust or “QSST” could potentially 
disqualify the trust from QSST status.  ACTEC Letter at 14-15. 
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4.2. Gift and Estate Tax Issues. 

4.2.1. Taxable Gift by Beneficiary or Trustee. 

4.2.1.1. Gift by Trustee.  IRC § 2512(b) provides that if a 
transfer is made for less than adequate consideration, 
the amount in excess of the consideration will be 
considered a gift. 

i. Gift should not result if the trustee is not a 
trust beneficiary.  Culp and Mellen at 27-28.  Treas. 
Reg. § 25.2511-1(g)(1) provides that a “transfer by 
a trustee of trust property in which he has no 
beneficial interest does not constitute a gift by the 
trustee”. 

ii. If trustee is also a trust beneficiary, decanting 
may result in a gift unless an ascertainable 
standard such as health, maintenance, and 
support, is contained in both the original trust and 
the new trust.  Culp and Mellen at 27-28.  Treas. 
Reg. § 25.2511-1(g)(2) provides, “if a trustee has a 
beneficial interest in trust property, a transfer of 
the property by the trustee is not a taxable 
transfer if it is made pursuant to a fiduciary power 
the exercise or nonexercise of which is limited by a 
reasonably fixed or ascertainable standard”. 

4.2.1.2. Gift by Beneficiary.  If the beneficiary consents to the 
decanting (either through a non-judicial consent or 
consenting through court action), there can be 
negative gift tax consequences to a beneficiary.  See 
Rev. Rul. 84-105, 1984-2 C.B. 197 (1984), where a 
beneficiary’s consent to underfund a trust for her 
benefit constituted a gift.   

4.2.1.3. Practice Tip.  To avoid potential gifts, don’t have a 
trustee who is also a beneficiary take part in 
decanting and don’t have a beneficiary consent to 
decanting. 
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4.2.2. Marital Deduction. 

4.2.2.1. Having language that permits decanting in a trust that 
would otherwise qualify for the marital deduction 
under IRC § 2056 or § 2523 could potentially 
disqualify the trust from the marital deduction.  
ACTEC Letter at 18. 

4.2.2.2. Some practitioners believe that a trustee’s fiduciary 
duty to the trust beneficiaries would preclude 
decanting that would result in a loss of the deduction 
and that any such decanting would violate what can 
be considered a material purpose of the trust.  ACTEC 
Letter at 18.  However, if client wants decanting 
power in a marital deduction trust, consider limiting 
any decanting to decanting that would not violate the 
marital deduction.  Note many state statutes have a 
savings clause for the marital deduction.  Oshins and 
Keebler, Slide 38. 

4.3. GST Tax Issues. 

4.3.1. GST Tax Consequences of Decanting a Zero Inclusion Ratio Trust. 

4.3.1.1. As discussed, the IRS has put decanting on the “no 
ruling list”, and has not provided direct statutory or 
regulatory guidance on the effect of decanting from a 
zero inclusion ratio GST exempt trust.  However, the 
IRS has issued regulations on the GST tax 
consequences of modifying trusts that are exempt 
from the GST tax by reason of being “Grandfathered” 
(discussed in more detail below).  Those regulations 
provide safe harbors by which a trust modification 
would not cause the trust to lose its Grandfathered 
status.   

4.3.1.2. Some practitioners point out that although the safe 
harbors do not apply to zero inclusion ratio trusts on 
their face, a private letter ruling has extended the 
application of the safe harbors to zero inclusion ratio 
trusts by analogy.  Culp and Mellen at 23. 
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4.3.1.3. PLR 200743028 (Oct. 26, 2007) explained that “no 
guidance has been issued concerning changes that 
may affect the status of trusts that are exempt from 
GST tax because sufficient GST exemption was 
allocated to the trust to result in an inclusion ratio of 
zero.  At a minimum, a change that would not affect 
the GST status of a grandfathered trust should 
similarly not affect the exempt status of such a trust.”  
This leads one to believe that a decanting that 
satisfies a safe harbor for decanting a grandfathered 
trust should apply to a zero inclusion ratio trust.  

4.3.1.4. Oshins and Keebler believe that if the original trust 
has a zero inclusion ratio and the new trust does not 
extend the time for vesting or shift a beneficial 
interest, the new trust will also have a zero inclusion 
ratio.  Oshins and Keebler, Slide 44. 

4.3.2. GST Tax Consequences of Decanting a “Grandfathered” Trust. 

4.3.2.1. Treas. Reg. §26.2601-1(b) provides generally that the 
GST tax and Chapter 13 of the Internal Revenue Code 
will not apply to any transfer from a trust that was 
irrevocable on September 25, 1985 (a “Grandfathered 
Trust”) if (i) no additions were made to the 
Grandfathered Trust after September 25, 1985, and 
(ii) the transfer was not made pursuant to the 
exercise, release, or lapse of a general power of 
appointment. 

4.3.2.2. However, the exempt status of a Grandfathered Trust 
can be lost if a subsequent action or proceeding 
affecting the terms of the Grandfathered Trust does 
not satisfy the requirements of one or more of the 
safe harbors provided by Treas. Reg. §26.2601-
1(b)(4)(i).  Two of the safe harbors raised by many 
commentators are: 

i. Treas. Reg. §26.2601-1(b)(4)(i)(A) provides that 
a distribution of trust principal from a trust that 
was irrevocable on September 25, 1985 to a new 
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trust will not cause loss of exempt status if the 
terms of the governing instrument or applicable 
state law at the time the trust became irrevocable 
authorizes the distribution to the new trust 
without the consent or approval of any beneficiary 
or court, and the terms of the governing 
instrument of the new trust will not extend the 
time for vesting beyond any life in being at the 
date the original trust became irrevocable plus a 
period of 21 years. 

Decanting statutes became effective after 1985 so 
this “safe harbor” is likely inapplicable, unless one 
can successfully argue that decanting was 
permitted by the applicable state common law 
before 1985.  Blattmachr, Horn, & Zeydel at 167. 

ii. Treas. Reg. §26.2601-1(b)(4)(i)(D)(1) provides 
in part that “[a] modification of the governing 
instrument of an exempt trust … by judicial 
reformation, or nonjudicial reformation that is 
valid under state law … will not cause an exempt 
trust to be subject to the provisions of chapter 13, 
if the modification does not shift a beneficial 
interest in the trust to any beneficiary who 
occupies a lower generation … than the person or 
persons who held the beneficial interest prior to 
the modification, and the modification does not 
extend the time for vesting of any beneficial 
interest in the trust beyond the period provided 
for in the original trust.” 

To take advantage of this safe harbor, decanting 
changes must be changes that do not shift 
beneficial interests to lower generations.  
Therefore, decanting that does not shift beneficial 
interests to lower generations should not cause 
loss of exempt status, even if done pursuant to a 
decanting statute enacted after the trust became 
irrevocable.  ACTEC Letter at 21. 
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4.3.2.3. Although the IRS has provided little information on 
the tax consequences of decanting, it did issue PLR 
201718014 (May 5, 2017), which discusses GST 
consequences in relation to the two safe harbors 
mentioned above.  Although the PLR does not use the 
word “decanting” it does deal with trustees 
distributing assets form one trust to another to 
change certain provisions relating to trustee 
resignation, removal, appointment, and the appoint 
of a trust protector.  The ruling held that the changes 
did not satisfy Treas. Reg. §26.2601-1(b)(4)(i)(A) 
because there was no state law permitting decanting 
at the time the trust was created.  However, the IRS 
held that the changes did satisfy Treas. Reg. §26.2601-
1(b)(4)(i)(D)(1) because the changes did not (i) shift 
any beneficial interest in the trust to a beneficiary in a 
lower generation and (ii) extend the time for vesting 
of any beneficial interest in the trust beyond the 
period provided for in the original trust. 

4.3.2.4. Merger vs Decanting.  To avoid the uncertainty of 
decanting a GST exempt trust, practitioners might 
consider trust merger.   In Treas. Reg. §26.2601-
1(b)(4)(i)(E), Ex. 6, the merger of the two trusts did 
not subject the new merged trust to GST tax because 
the merger did not (i) shift any beneficial interest in 
the trust to a beneficiary in a lower generation and 
(ii) extend the time for vesting of any beneficial 
interest in the trust beyond the period provided for in 
the original trust. 

The information contained in this outline is general in nature and is based 
on authorities that are subject to change.  It is not intended, and should not be construed 
as, legal or tax advice provided to the reader.  This material is not necessarily applicable 
to, or suitable for, specific circumstances or needs. 
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