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Challenges Based on Incapacity 
 A person over the age of majority is presumed to have 

capacity to make a will or a trust; any contestant has 
the burden of proving otherwise. 

 

 Capacity is determined as of the date the document is 
executed, although proof of incompetency before or 
after may be offered if probative of capacity on the 
date of execution. 
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Challenges Based on Incapacity 
 Capacity to make a will or a revocable trust means the 

ability to: 

 Understand the nature of the act 

 Understand and recall the nature and situation of the 
subject property 

 Know and understand tranferor’s relationship to the 
natural objects of the tranferor’s bounty and of other 
persons affected by the document. 
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Challenges Based on Incapacity 
 Incapacity based on insanity, hallucination, or 

delusion 
 Except where condition is so pervasive as to constitute 

mental incompetency generally, it does not void a will or 
trust unless it causes transferor to distribute property in 
a way he or she would not have done but for condition 

 Being the subject of a guardianship or conservatorship 
does not conclusively establish incapacity 

 If condition is such that transferor has lucid periods, it is 
rebuttably presumed that instrument was executed 
during a lucid period 

9 



Challenges Based on Incapacity 
 Generally speaking, most conditions that might lead a 

person to lack capacity are only some evidence of 
incapacity and are not conclusive. 

 

 The terms of the testamentary document itself may be 
considered in determining incapacity.  A document 
that gives away property in an unusual or unnatural 
way and which does so without any explanation may 
tend to show incapacity at the time it was executed 
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Challenges Based on Undue Influence 
 Undue influence means influence that overrides the 
transferor’s free will at the time the document is 
executed 

 

 Influence must be undue; anyone may solicit a transfer 

 

 The exercise of influence alone is not sufficient; it 
must result in the challenged transfer 
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Challenges Based on Undue Influence 
 Undue influence does not require proof of a weakened 

mental state, but proof of such a state may make it 
more likely that tranferor’s act was the result of undue 
influence rather than transferor’s free will 
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Challenges Based on Undue Influence 
 Burden usually is on contestant to show undue 

influence 

 

 Burden to show transfer was not the result of undue 
influence shifts to transferee where: 

 There was a confidential relationship between the 
transferor and transferee 

 The transferee actively procured the execution of the 
contested document 

 The transferee unduly profits by the document 
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Challenges Based on Undue Influence 
 Confidential Relationships 

 Question of fact 

 Relationship exists where transferor places trust and 
confidence in the integrity and fidelity of the transferee 

 Some relationships may raise a presumption of undue 
influence by law of relevant jurisdiction 

 Drafting attorney 

 Care custodian of transferor 

 Attesting witness 
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Challenges Based on Undue Influence 
 Transferee’s participation in procuring document 

 Although all of these may be some evidence of active 
participation, none of the following alone conclusively 
establishes active participation: 

 Transferee procures drafting attorney 

 Transferee brings transferor to attorney 

 Transferee sits in waiting room while transferor consults 
attorney 

 Transferee is present during physical execution of document 

 Transferee urges transferor to make a testamentary document 
without urging a particular transfer 
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Challenges Based on Undue Influence 
 Undue Profit 

 Usually a question of fact focused on the relationship 
among all the parties, and circumstances that may be 
considered include: 
 Prior versions of estate plan 

 Past expressions of transferor’s testamentary intentions 

 Extent to which parties would benefit absent the challenged 
document 

 

 Not undue to provide for one who has a particularly 
close relationship with transferor or is in need of greater 
financial assistance 
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Challenges Based on Undue Influence 
 Recent Development:  California recently enumerated 

these relevant circumstances, all of which must be 
considered and which “supplement” common law: 
 Transferor’s vulnerability, including mental state, age, 

isolation, and dependency 

 Influencer’s apparent authority over transferor 

 Influencer’s conduct, including control over transferor’s 
day-to-day life 

 Equity of challenged result 

 Outside California, considering these factors can only 
strengthen effectiveness of testamentary document 
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Challenges Based on Fraud 
 Similar to undue influence 

 

 Key difference:  Fraud exists even where transferors 
exercise free will but do something they would not 
have done but for deceit of challenged transferee 

 

 Fraud also requires proof that challenged transferee 
intended to deceive the transferor or intended to 
induce the transferor to execute the challenged 
document and that fraud was effective at the time the 
document was executed 
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Challenges Based on Mistake 
 Where transferor by mistake signs wrong document or 

signs a document with terms materially different from 
what he or she believed it contained, document can be 
set aside 

 Otherwise, mistakes that require reformation without 
creating new terms may be cured under court’s 
equitable powers 

 Mistakes resulting in omission of a transfer may not be 
cured through reformation as they would result in 
making a new will or trust (still good law?) 
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Effect of Upholding Challenge 
 If provision subject to undue influence or fraud can be 

severed without subverting transferor’s intent, 
challenged provisions may be stricken 

 

 Otherwise, estate plan reverts to most recent 
documents that were not the result of incapacity, 
undue influence, fraud, or mistake or, if there are no 
such documents, to distribution through intestate 
succession 
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Introduction:  

     A client seeks professional help to create an estate 

plan that will be effective to carry out his/her intent.  It is 

therefore incumbent on the practitioner to be wary of 

the potential for estate litigation so that the proper 

measures can be instituted to protect the plan from a 

successful attack.   
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Analyzing the Potential for Litigation 

Before the Planning Starts: 

a.  A vast majority of estate plans will not be challenged.  

The circumstances presented to you should give you 

some pause as to whether you are dealing with a 

problem situation.   
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b. The estate planning practitioner should therefore be 

concerned with the potential problems that would 

ordinarily give rise to a successful challenge to any 

particular estate planning document:  

  i.  Lack of capacity; and, 

  ii. The operation of undue influence.   

 If you are aware of the basis for an attack, you can plan 

more successfully to avoid it. 
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c. Be aware: In our clinical experience, the following 

factors have been present and used to set up cases to 

set aside an estate planning document on either the 

ground of undue influence or incompetence: 

 i.   Mental or physical impairment. 

 ii.  Unexpected disposition of property. 
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iii.   Changes made to a longstanding estate plan shortly 

after a tragedy or shortly before death. 

iv.   Recipients who are strangers to the bloodline. 

v.    Isolation of the donor. 

vi.   Changes made in secret. 

vii.  The recipient’s activities in procuring the transfer, 

such as contacting the lawyer. 
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viii. Sudden appearance of new counsel, possibly a 

lawyer who has represented the recipient in the past. 

ix.   Deliberate efforts of the recipient to alienate the 

affections of the donor from loved ones. 

x.   The lack of independent advice. 

xi.  Presence of the recipient (potential influencer) at the 

time of the transfer. 
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The Mentally Diminished Client  

 a. The Test for Capacity: 

i.  A person, 18 years or older, of sound mind and 

memory, and not under restraint, may make a valid 

will. 

ii. Testamentary capacity exists if the testator meets 

the following requirements: 
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1. Sufficient mind and memory to understand that he/she is 

making a will; 

2. Able to comprehend, generally, the nature and extent of 

his/her property; 

3. Able to remember the names and identity of those who have a 

natural claim upon the property; and, 

4. Can appreciate his/her relationship with family members. 

Niemes v. Niemes (1917), 97 Ohio St. 145. 
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iii. The Ohio Jury Instructions on determining one’s mental 

capacity to make a will are illustrative as to how the 

question of capacity is examined by a jury:   
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A testator is not required to have sufficient mental capacity to make a contract or 

to conduct normal business affairs. He must, however, have a sufficiently active 

mind and memory to understand the above four factors (Niemes test)- He must be 

able to remember them a sufficient length of time to consider their obvious 

relations to each other, and to be able to form a rational judgment with reference 

to them, even though he may not be able to understand and appreciate these 

matters as well as a person who has vigorous health, in both mind and body.  It is 

not necessary that he be aware of these three conditions and have them in his 

mind at all times, since his health and mental condition may vary from time to time. 

But he must have them in mind during the time that he signs the will.  3 OJI 

§363.03 
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Undue Influence 

 a. When is Influence Undue? 

 i. “* * * undue influence invalidating a will is that which 

substitutes the wishes of another for those of the testator. 

* * * It must be such as to control the mental operations of 

the testator in the making of his will, overcome his power 

of resistance, and oblige him to make a disposition of his 

property which he would not have made if left to act freely 

according to his own wishes and pleasure.”  West v. 

Henry, 173 Ohio St. 498, 184 N.E.2d 200, 20 O.O.2d 119 

(1962). 
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ii. Similarly, undue influence to avoid a will must so overpower 

and subjugate the mind of the testator as to destroy his free 

agency and make him express the will of another rather 

than his own, and the mere presence of influence is not 

sufficient. Id. 

iii. Undue influence must be present or operative at the time of 

the execution of the will, resulting in dispositions that the 

testator would not otherwise have made.  Id.  Quoting, 94 

C.J.S. Wills § 224. 
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b. The Test for Undue Influence: 

i. The essential elements of undue influence are:  

1. A susceptible testator; 

2. Another’s opportunity to exert undue influence; 

3. The fact that improper influence is exerted or attempted; 

and, 

4. The result showing the effect of such influence. 

West v. Henry, supra, Quoting 57 American Jurisprudence, 

258, 259, Wills, Sections 350 and 351. 
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Steps to Protect the Plan of a Client with 

Borderline Capacity/Undue Influence:   

 a. The Planning Process: 

i. An estate plan created over the phone on the day it is 

executed is easier to defeat than a plan created over time with 

multiple meetings.  Therefore, whenever possible, the estate 

planning lawyer should meet with the client to learn what the 

client wants to have accomplished in a series of meetings 

where particular attention is paid to the client’s mental and 

physical condition and appearance. 
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b. The Interviewing Method:   

i. It is undisputedly easier and faster to get information 

from a client through cross-examination rather than 

by asking open ended questions.  However, in the 

estate planning process, you risk the potential that 

your questions will influence the client to make 

provisions in his plan that he may not otherwise have 

made.   
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ii. The problem is more acute when the client was brought 

to you by someone else - such as a former client, a 

power of attorney holder, or some other confidant of the 

client. The following suggestions will therefore increase 

the chances of an estate plan surviving a challenge 

over capacity and undue influence: 
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1. Ask open ended questions covering the test for capacity: 

a. Tell me about your family. 

b. What do you own?  How is it titled? 

c. Who do you want to give it to and why? 

d. Why do you not want to leave anything to your daughter? 

e. Why are you leaving everything to your caretaker? 

f. What do you expect this plan to accomplish? 
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2.  Educate your clients regarding the differences between probate 

v. non-probate property:   

a. Clients come to you to create an estate plan that will 

accomplish their goals of descent and distribution.  More attacks 

over “estate plans” arise because assets are not available to 

fund the specific plans painstakingly created.  Quite simply, 

many clients do not understand or are never told about the 

impact joint accounts have on an estate plan.  The purpose of 

educating your client about these issues provides at least two 

protections: 
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i. If your client can demonstrate an understanding of how her 

assets are titled, and how the titled assets will pass, then it 

will be difficult to establish lack of capacity. 

ii. If your role as an estate planner is to make certain that your 

client’s plan is instituted as she directed, then your file may 

help to insure that the assets are directed to where they are 

supposed to go. 
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 Document Execution and the 

Diminished Client 

 a. The Test For Capacity: 

i. In order to determine whether a testator had the necessary 

mental capacity, a court must focus its attention on the date 

of execution of the will.  Vrooman v. Powers (1890), 47 Ohio 

St. 191, 195.   Therefore, the execution should be scheduled 

at a time when the client is most likely capable of executing 

the documents.  If the client is not in a favorable condition for 

execution, the execution can and should be rescheduled. 
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Note: Evidence of the testator's condition "within 

a reasonable time before and after the making of the will is 

admissible as throwing light on his mental condition at the 

time of the execution of the will in question." Zimpfer v. 

Roach, 3d Dist. Shelby No. 17-17-03, 2017-Ohio-8437, ¶ 

60. 
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b. Execution Should Follow Established Procedures and 

Formalities: 

i.  Review the Estate Plan.  Review the Estate Plan with the 

client before execution is completed.  The review will help 

you to assess the client’s capacity and further to testify 

regarding the client’s capacity at execution.  In this 

regard, the review is better suited to ward off successful 

attacks if open questions are asked. 
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1. Example:  “Is this what you want?” is not a good 

question - trained monkeys could likely nod their head 

yes to such a question and mean absolutely nothing. A 

better question would be: “Tell me who you want to 

receive your assets under this will.”  Remember - the 

goal is to create a record whereby your client 

demonstrates insight into his estate plan. 
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ii. Follow the Formalities of Execution.  The formalities of 

execution should be followed every time so that you can 

testify that the formalities occurred - even if the witnesses 

might not be able to recall.  As a refresher, the formalities 

of executing a will are as follows: 
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1. The Method of Making a will:  

a. “Except oral wills, every last will and testament shall be in 

writing, but may be handwritten or typewritten.  Such will 

shall be signed at the end by the party making it, or by 

some other person in such party’s presence and at his 

express direction, and be attested and subscribed in the 

presence of such party, by two or more competent 

witnesses, who saw the testator subscribe, or heard him 

acknowledge his signature.”  O.R.C. 2107.03. 
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b. In short, R.C. 2107.03 requires the following: 

i. Signature.  The signature of the party making the will 

appears at the very  end of the document: 
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 "It will be seen that certain words follow the signature, and it must be 

admitted that if the words following the signature are dispositive words, 

and if it should be determined that those words have some application to 

the language which precedes the signature, thereby affecting in some 

measure any dispositive provision which appears in the will preceding the 

signature, and if it further appears that the words following the signature 

were written at or before the time the testatrix signed her name to the will, 

then the signature of the testatrix is not at the end of the will, and it fails to 

conform to the statute." Hane v. Kintner (1924), 111 Ohio St. 297, 303-04, 

145 N.E. 326, 328 
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ii. Attestation and Subscription - two separate meanings: 

1. Attestation is the act of the witness, not of the 

testator. Id. 

2. Attestation is mental, an act of the senses.  It is the 

process by which the subscribing witnesses see the 

testator sign the instrument or hear the testator 

acknowledge the signature. 31 OHJUR Decedents 

312. 
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3. The attesting witness must either see the testator subscribe 

his name to the will or hear the testator acknowledge her 

signature.  Raudenbaugh and Wife v. Shelley and Others 

(1856), 6 Ohio St. 307. 

4. Acknowledgement does not require any particular words, but 

if by signs, motions, conduct, or attending circumstances, 

the attesting witness is given to understand, by the testator, 

that he already subscribed the paper as his will, it is a 

sufficient acknowledgement.  Id. 

50 



www.reminger.com 5/1/08 

iii. There must be two witnesses. 

iv. Witnesses must be 18 or older.  
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iii. The Selection of Witnesses: 

1. The more credible the witnesses, and the better the 

witnesses to the execution can testify about the 

condition of the testator on the date of execution, 

the less likely it will be that someone will be able to 

set aside the will you drafted.  Consider the 

following case example: 
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In Neitman v. Miller  1986 WL 6106, *2 (Ohio App. 2 Dist.) (Ohio App.,1986), the 

only testimony as to Hester Carson's mental capacity on the date of execution 

came from Mr. Donald Schweller and his wife. Mr. Schweller, an attorney and 

social acquaintance of the defendant, drafted the will and also served as a 

witness. Mr. Schweller testified that he was summoned to Hester Carson's house 

to serve as a witness on December 9, 1982. At that time, feeling that Hester 

Carson lacked the capacity to execute the will, Mr. Schweller left. Two days later, 

along with his wife, he returned to the house and found Mrs. Carson much 

improved. After a brief social visit, Mr. Schweller and the decedent discussed the 

nature of her assets and the dispositive provisions of the will he had prepared for 

her.  Satisfied that she had the necessary capacity and understood the will in a 

general fashion, Mr. and Mrs. Schweller signed as witnesses.  The court ruled: 
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“After a careful review of the entire record, we are convinced that the trial court was 

correct in its decision to dismiss this action of the plaintiff. The appellant's evidence, at 

best, suggests that around the time the will was executed, Hester Carson was suffering 

the infirmities of her advanced age. As the Ohio Supreme Court said in the second 

paragraph of the syllabus to Kata v. Second National Bank, supra:  ‘2. It is the duty of a 

party on whom the burden of proof rests to produce evidence which furnishes a 

reasonable basis for sustaining his claim. If the evidence so produced furnishes only a 

basis for a choice among different possibilities as to any issue in the case, he fails to 

sustain such burden....’ The evidence presented by appellee at trial merely suggested 

that at the time the will was executed, Hester Carson was subject to bouts of illucidity. 

Thus, we find that there was a lack of probative evidence to rebut the presumption of 

validity Hester Carson's will carried with it under O.R.C. 2107.74. As the plaintiff-appellant 

failed to carry his burden of proof, the dismissal was properly granted.”   
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iv. Execution of Will Not In Compliance with O.R.C. 2107.03: 

Understand the standards in the event you are not 

retaining an executed copy. A probate court may find that a 

document is a will if formalities of execution not met. 

1. The probate court must hold a hearing and the 

proponent of the document must prove by clear and 

convincing evidence that: 
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a. Decedent prepared or caused the document to be prepared. 

b. Decedent signed the document and intended it to constitute 

his/her will. 

c. Decedent signed document in conscious presence of two or 

more witnesses. 
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c. To Record Video or Not? 

i. The answer depends on the unique circumstances of your 

case: 

1. The highly competent but strangely eccentric client 

who wants to give all of his million dollar estate to his 

recent waitress paramour might be well suited to a 

videotape for the purpose of assessing his ability to 

make rational judgment.   
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2. However, the client who came to you with slight dementia 

who has the problem remembering what day it is and who 

appears weak and diminished on camera would not be well 

suited for video.    

If the decision to video record is made, then the procedure of 

execution should be well planned out and the video well 

produced.  Otherwise, you may find that the video creates 

issues of incompetence or undue influence that were not 

intended. 
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d. The Potential of a Medical Exam. 

i. Whether your client has sufficient capacity to enter into a particular 

transaction depends to a large extent on what it is that your client is attempting to 

do.  For instance, a diminished client may need less capacity to execute a will that 

leaves her assets to her only child, but may not have sufficient capacity to enter 

into a complicated estate plan that provides for immediate and irrevocable gifting to 

the exclusion of her only child.  To the same extent, the specific conduct of your 

client may lead you to believe that she is not acting rational, and if that is the case, 

you can either decline representation or seek the opinion of an expert as to 

whether the client has sufficient capacity and is sufficiently rational to enter into the 

transaction she contemplates.  
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Consider the following: 

1. The exam should be made at or near the time of the 

proposed execution. 

2. You should discuss the legal test for capacity with the expert 

so that the expert can conduct the appropriate testing and 

distinguish mental diagnosis from the concept of legal 

capacity. 

3. Discuss with the expert the advisability of receiving a written 

report before the report is writing. 
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e. Draft an Attorney’s Memorandum.   

i. It is difficult to remember the circumstances of each of 

your client’s execution and estate planning 

procedures.  A contemporaneously drafted 

memorandum will help you with your recollection and 

further lend credibility to any testimony that you may 

be required to give.  
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Planning to Protect or Waive the Attorney Client Privilege: 

 a. Oftentimes, the best evidence available to protect the estate plan from 

litigation comes from the estate planner’s own file and testimony.   

b. Privilege of an incompetent adult or deceased individual is usually 

controlled by statute. Court appointed Fiduciary/PR holds privilege. 

Modern trend is codify waiver of attorney-client privilege to steer clear of 

costly/time consuming removal proceedings for fiduciary not releasing 

privilege in face of pending lawsuit to challenge estate planning 

documents for lack of capacity, undue influence or fraud.  
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c. The attorney may testify by express consent of the client, or if the client 

is deceased, by the express consent of the surviving spouse or the 

executor or administrator of the estate of the deceased client.  R.C. 

2317.02(A)(1) 

d. Pending lawsuit challenging EP documents: The attorney file (if 

relevant) is not protected by the attorney client privilege, if the client is 

deceased and there is a dispute over the decedent’s competency to 

execute a document that is the basis of the dispute or the decedent was 

a victim of fraud, undue influence or duress when the decedent 

executed a document that is the basis of the dispute.  See O.R.C. 

2317.02(A)(1). 
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i. In the absence of an applicable statute, removal 

proceedings may be necessary to get rid of a self-

serving fiduciary unwilling to waive privilege.  

ii. Note, orders compelling testimony of privilege 

information and removal are immediately appealable 

(cannot “un-ring the bell”) in many states.  

64 



www.reminger.com 5/1/08 

Your Duty in Dealing with a Borderline 

Incompetent Client is Uncertain 

 
a. The duty the lawyer owes to her client is unclear when it 

comes to matters respecting the potential issue that her 

client is incompetent or under the undue influence of 

another.  Unfortunately, commentary and case law is mostly 

insufficient to provide a certain course of action to the estate 

planner.  The following may help you make decisions about 

the course of action to take under difficult circumstances: 
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i. An attorney has an obligation to represent his or her 

client zealously.  Ohio professional rules of conduct 

prohibit an attorney from intentionally prejudicing or 

damaging the client during the course of a professional 

relationship.  Kutnick v. Fischer M.D., 2004-Ohio-5378. 

However, see ORPC 1.14 below.  
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ii. Ohio Rule of Professional Conduct 1.14: CLIENT WITH DIMINISHED CAPACITY (a) When a 

client’s capacity to make adequately considered decisions in connection with a representation 

is diminished, whether because of minority, mental impairment or for some other reason, the 

lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the 

client. (b) When the lawyer reasonably believes that the client has diminished capacity, is at 

risk of substantial physical, financial, or other harm unless action is taken, and cannot 

adequately act in the client’s own interest, the lawyer may take reasonably necessary 

protective action, including consulting with individuals or entities that have the ability to take 

action to protect the client and, in appropriate cases, seeking the appointment of a guardian ad 

litem, conservator, or guardian. (c) Information relating to the representation of a client with 

diminished capacity is protected by Rule 1.6. When taking protective action pursuant to division 

(b), the lawyer is impliedly authorized under Rule 1.6(a) to reveal information about the client, 

but only to the extent reasonably necessary to protect the client’s interests.” 
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iii. “An attorney owes to a client, or a potential client, for whom the 

drafting of a will is contemplated, a duty to be reasonably alert to 

indications that the client is incompetent or is subject to undue 

influence and, where indicated, to make reasonable inquiry and a 

reasonable determination in that regard.  An attorney should not 

prepare or process a will unless the attorney believes the testator 

is competent and free from undue influence.”  Logotheti, et al v. 

Gordon (1993) 414 Mass. 308, 607 N.E.2d 1015 (Supreme 

Judicial Court of Massachusetts, Suffolk.). 
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Contrast with the following case from Florida: 

In the case of involving a debilitated client, in great pain, and on substantial 

medication, the Supreme Court of Florida, in Vignes v. Weiskopf (1949) 42 So.2d 

84, 86 found that:  “We are convinced that the lawyer should have complied as 

nearly as he could with the testator’s request, should have exposed the true 

situation to the court, which he did, and should have then left the matter to that 

tribunal to decide whether in view  of all the facts surrounding the execution of the 

codicil it should be admitted to probate.  Had the attorney abrogated to himself the 

power and responsibility of determining the capacity of the testator, decided he 

was incapacitated, and departed, he would indeed have been subjected to severe 

criticism when, after the testator’s death, it was discovered that because of his 

presumptuousness the last-minute effort of a dying man to change his will had 

been thwarted.” 
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Standard Preventative Measures: 

a. In general, the question as to whether a will, trust, or 

other dispositive transaction will be challenged depends 

to a great extent as to the financial incentive and risks 

involved in asserting the challenge.  The following 

procedures will help to reduce the financial incentives to 

litigate: 
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i. Serial Documents: 

1. In will contests, it is a tremendous disincentive to 

have to defeat a series of wills.  When the “last will” has 

been defeated, the second to last will, if not otherwise 

revoked, will be admitted to probate.  If a potential will 

contestant has been cut out of a series of wills, the 

challenge becomes more expensive.  Further, the 

potential of success diminishes for several reasons: 
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a. The estate plan, if the successive documents are not 

wholly inconsistent with each other, demonstrates a 

long standing plan consistent with rational judgment; 

and,  

b. The odds of convincing two or more separate juries that 

a will should be overturned increases as well. 
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ii. No Contest Clause (aka In Terrorem Clause): 

1. The validity of no-contest clauses is well established in Ohio.  "A condition in a will 

whereby the testator excludes any one of his heirs who 'goes to law to break his will' from 

any part or share of his estate, is valid and binding; and effect will be given to it, as well in 

respect to bequests of personalty, as to devises of real estate." Bradford, 19 Ohio St. 546, at 

paragraph one of the syllabus. Since Bradford, courts have noted that the rule of law 

expressed in Bradford is strict.  As a result, few courts have addressed the applicability of a 

good-faith exception to a "no contest" clause.”  Modie v. Andrews  2002 WL 31386482, *2 

(Ohio App. 9 Dist.) (Ohio App. 9 Dist.,2002). 

*To be effective: the No-Contest clause should actually create financial disincentive.  It 

makes no sense to leave a potential contestant with 1 dollar and to threaten the loss of that 

dollar should a contest be waged. 
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Evidentiary challenges 

Medical records 

• Privilege issue – medical/privacy privilege survives the death of an 

individual. Absent state law, the estate fiduciary typically holds the 

medical privilege. 

 • Timing on responses to request for medical records in light of deadlines 

(SOL, discovery orders): Institutions will require a HIPAA release signed 

by fiduciary (ask for the institution’s form first to avoid delay) or Court 

order (expedite through stipulated/agreed order) 
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Admissibility issues:  

• Be familiar with authenticity issues (stipulate or 

demonstrate through testimony); 

• Business record exception (threshold proof depending 

on what type of information seeking to admit) – Are you 

trying to admit the record for the truth of the matter 

asserted (ie diagnosed with dementia)? 
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Experts  

Treating doctor – Pros: might be the best evidence.  Still 

relatively objective.  Can render an opinion based on 

personal examination. Cons: Memory of patient is often 

not good and will only look at records to testify or refresh 

recollection. Also, if they diagnosed condition but did not 

recommend protective measures does that cut against the 

gravity of the condition?  
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Independent medical expert 

• Sufficient background/training 

• Analysis will depend greatly on what you provide by 

way of evidence.  

• Communications with expert may be discoverable.  

 

77 



www.reminger.com 5/1/08 

For example, Ohio Civ.R. 26(B)(5)(d): 

 

Communications between a party’s attorney and any witness identified as 

an expert witness under division (B)(5)(b) of this rule regardless of the form 

of the communications, are protected by division (B)(3) of this rule except 

to the extent that the communications: (i) relate to compensation for the 

expert’s study or testimony; (ii) identify facts or data that the party’s 

attorney provided and that the expert considered in forming the opinions to 

be expressed; or (iii) identify assumptions that the party’s attorney provided 

and that the expert relied on in forming the opinions to be expressed. 
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Trends in Litigation 

1) Intentional Interference with an Expectancy of an Inheritance 

•The interference with an expectancy of an inheritance is 

based in tort which is used not primarily to protect the 

beneficiary’s inchoate rights, but to protect the decedent 

testator’s former right to dispose of property freely and 

without improper interference.  See Whalen v. Prosser, 

719 So. 2d 2, 5 (Fla. App. 1998). 
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• The elements necessary to prove the tort are: (1) the existence of 

an expectancy; (2) intentional interference with the expectancy 

through tortious conduct; (3) causation; (4) damages.  See 

Claveloux v. Bacotti, 778 So. 2d 399 (Fla. App. 2001).   

• The tort is not available if there is an adequate relief through a 

probate proceeding.  However, an exception to this general rule is 

that “If the defendant’s fraud is not discovered until after probate, 

plaintiff is allowed to bring a later action for damages since relief in 

probate was impossible.”  DeWitt v. DeWitt, 408 So. 2d 216 (Fla. 

1981).  See, also, Schilling v. Herrera, Court of Appeals Fla. 2007, 

952 So. 2d 1231. 
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• An Ohio Court of Appeals summarized: 

 

This court has found that before pursuing an IIEI claim, a plaintiff must first 

exhaust all appropriate remedies in the probate court. Firestone v. Galbreath, 10th 

Dist. No. 92AP-159, 1992 Ohio App. LEXIS 5219 (Oct. 6, 1992). An exception to 

the rule allows a plaintiff to bypass probate court if no remedy is available in the 

probate court or if that remedy would be inadequate. Firestone v. Galbreath, 895 

F.Supp. 917, 926 (S.D.Ohio 1995). Thus, "[c]ourts must look to whether the 

probate court can provide  the plaintiff with adequate relief in the form of the actual 

damages which would be recovered in the tort action; punitive damages awards 

are not considered a valid expectation in this context." Id. See also Cunningham v. 

Cunningham, 10th Dist. No. 08AP-1049, 2009 Ohio 4648, ¶ 19. 
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We agree with the common pleas court's analysis that the 

correct inquiry is whether there are any available remedies 

attainable through the probate court for the alleged 

wrongs committed by appellee. 

 

Wickline v. Hoyer, 10th Dist. Franklin No. 11AP-694, 2012-

Ohio-945, ¶ 14-15 (emphasis added). 
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2) Removal proceedings as interlocutory orders: 

 

• Trend is for courts to find that interlocutory removal of a 

trustee is final and appealable.  Delp v. Delp, 6th Dist. 

Lucas No. L-16-1242, 2017-Ohio-7774, ¶ 15. 

• Creates delay, uncertainty and added expense.  

Appellate court’s ruling may impact fact finder’s 

perception of parties, witnesses, and/or certain facts.  
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3) Pending removal, use of interim orders to obtain remedies 

and leverage: 

 

O.R.C. 5807.06(C) (based on UTC 706) “Removal of trustee” 

Pending a final decision on a request to remove a trustee, or in lieu 

of or in addition to removing a trustee, the court may order any 

appropriate relief under division (B) of section 5810.01 of the 

Revised Code that is necessary to protect the trust property or the 

interests of the beneficiaries.” 
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O.R.C 5810.01(B) (UTC 101) “Remedies for Breach of Trust”:  

(1)  Compel the trustee to perform the trustee’s duties; 

(2)  Enjoin the trustee from committing a breach of trust; 

(3)  Compel the trustee to redress a breach of trust by paying money, 

restoring property, or other means; 

(4)  Order a trustee to account; 

(5)  Appoint a special fiduciary to take possession of the trust property and 

administer the trust; 

(6)  Suspend the trustee; 
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(7)  Remove the trustee as provided in section 5807.06 of the Revised 

Code; 

(8)  Reduce or deny compensation to the trustee; 

(9)  Subject to section 5810.12 of the Revised Code, void an act of the 

trustee, impose a lien or a constructive trust on trust property, or 

trace trust property wrongfully disposed of and recover the property 

or its proceeds; 

(10)  Order any other appropriate relief. 
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4) Traditional courts of equity (i.e. probate court) 

entertaining money damage claims. See Estate of 

Dombroski v. Dombroski, 7th Dist. Harrison No. 14 HA 3, 

2014-Ohio-5827, ¶ 34 (“We agree that the law has evolved 

to allow the probate court to hear claims for money 

damages if they arise from matters properly before the 

court.”). 
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