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Introduction

• Borrowers in search of more credit than typically available from 
traditional senior lenders

• Senior lender reduces credit exposure

• Junior lender can take second lien (rather than U.S. mezzanine facility)

• Second lien debt typically at lower cost than U.S. mezzanine financing

• Second lien structure began with “silent second” but over time has 
grown less silent

• Terminology differences – “mezzanine” different in European context
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Introduction

• Primary structures requiring intercreditor agreements

– First Lien / Second Lien / European Mezzanine:
 Separate credit facilities, separate documentation

 Each facility has its own lien on substantially same collateral

 European Mezzanine usually shares security documents with Senior Lenders

– Senior / U.S. Mezzanine:
 Separate credit facilities, separate documentation

 U.S. Mezzanine facility is unsecured or secured on “silent second” basis
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Introduction

• Primary structures requiring intercreditor agreements (continued)

– Super Senior RCF / Bond:

 Separate loan documentation but common security documents

 Europe:  Super senior RCF lenders and bond holders rank pari passu but Super 
Senior RCF lenders paid out first in the waterfall (in the US, Bond will rank junior or 
be unsecured) 

– Split Collateral (e.g. Term + ABL facilities):

 Separate credit facilities, separate documentation

 Alternative collateral approaches, either:

 Shared collateral and payout addressed through the intercreditor waterfall; or

 ABL facility secured by first priority lien on “ABL assets” and second priority lien on 
“Remaining assets” while Term facility secured by first priority lien on “Remaining assets” 
and second priority lien on “ABL assets”
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Introduction

• Primary structures requiring intercreditor agreements (continued)

– Unitranche:
 Single credit facility, with single set of documents

 Single lien secures all obligations

 Agreement Among Lenders creates first-out and second-out tranches, and allocates 
payments and proceeds of collateral

 Europe – generally speaking, unitranche lenders rank behind RCF lenders and 
hedging counterparties with regards to proceeds of enforcement of security 
(whereas in the US, RCF lenders and hedge counterparties will typically be included 
in the “first-out” senior tranche)
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Introduction

• Two key differences in approach between the U.S. and 
Europe:

– Subordination:

 US:  typically only lien subordination for “second lien” deals

 Europe:  lien and debt subordination 

– Contractual arrangements:

 In Europe, greater need for contractual arrangements between 
creditors owing to lack of statutory protections
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Introduction

• Background to the difference in approach: 

– Distressed restructurings:
 US assumes likely Chapter 11 re-organization providing a tool-box of automatic 

stay, standstill regime, valuation principles, section 363 sale procedure, etc.

 European preference for out of court re-organization:  court process often seen as 
value destructive; failure stigma; director liability; no consistent or uniform 
insolvency regime in Europe

 Absent contractual constraints, junior creditors can exert leverage through threat of 
forcing a value-destructive court-based insolvency process

 addressed contractually in the intercreditor agreement

 LMA form but still carefully tailored
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Introduction

• Background to the difference in approach:  (continued)

– European collateral:
 Statutory constraints on upstream and cross-stream security and guarantees in 

certain jurisdictions due to corporate benefit issues

 Restrictions on providing financial assistance (including in the form of security and 
guarantees) in certain jurisdictions

 No simple mechanic for granting “all assets” security in many jurisdictions with the 
result that collateral packages can often be incomplete

 Collateral package may also be limited due to cost / practicability of perfecting 
security and application of “agreed security principles”

 Unsecured creditors of subsidiaries may rank ahead of creditors of the parent 
“benefiting” from collateral from the subsidiaries
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Introduction

• Outline:

– Parties to the agreement

– Enforcement

– Payment blockages

– Release of collateral

– Limitations on first lien obligations

– Amendment restrictions

– Purchase options / credit bidding

– U.S. bankruptcy waivers
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A. Parties to the Agreement

• For most U.S. Intercreditor Agreements, parties include:

– First Lien Lender

– Second Lien Lender

– Borrower

– Affiliates of Borrower that are Guarantors

• Exception – Unitranche Agreements

– “Agreement Among Lenders”

– Borrower typically not a party 

– Includes subordination provisions as well as allocation of economics
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A. Parties to the Agreement

• Differences in Europe:

– There is a greater range of creditor parties to the intercreditor agreement 

– Parties to an European intercreditor agreement usually include:
 senior and junior lenders + senior and European mezzanine facility / security 

agents

 borrowers and obligors

 hedge providers

 intra-group lenders

 equity investors (lenders of shareholder loans)

 ancillary facility lenders

 unsecured, third party creditors (may be subject to materiality or de minimis 
threshold)
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A. Parties to the Agreement

• Differences in Europe:  (continued)

– Reasons:

 lack of Chapter 11 type protections binding creditors and lack of comprehensive 
collateral package 

 to ensure creditors are subject to the agreed priority and subordination regime

 to ensure creditors are not able to frustrate the restructuring / work-out plan (and 
recoveries are maximised following enforcement of the security)

 to ensure, following enforcement of the security, the borrower group is free and 
clear of all claims against the borrower the borrower and guarantors

– Senior and mezzanine / second lien finance documents will usually require that 
creditors accede to the intercreditor agreement (especially important given growth of 
TLB style ability for borrowers to incur debt across the structure) 
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B. Enforcement

• What is subordinated? 
– Lien subordination:  U.S. – yes, Europe – yes

– Debt subordination:

 U.S. – generally, no in second lien financings (if so, very limited and, in addition to interest, 
may permit amortization to Second Lien Lender absent default)

 Europe – yes

• Differences between lien and debt subordination
– Lien subordination:  If First Lien Lender is not paid in full from proceeds of collateral, 

then the deficiency claims of the First Lien Lender and the Second Lien Lender rank 
equally in right to payment from any other assets of the Borrower

– Debt subordination:  First Lien Lender has the right to be paid first by Borrower or any 
guarantor (ahead of Second Lien Lender) even if collateral value is insufficient to pay 
First Lien Lender in full

17



B. Enforcement

• Lien Subordination:

– First Lien Lender will want statutory priority by perfecting security 
interests before Second Lien Lender perfects (backstop)

– Intercreditor Agreement supplements the statutory priority and sets forth 
rights, obligations, and waivers beyond those resulting from statutory 
priority

– Intention of the parties:
 To limit the ability of the Second Lien Lender to interfere with the First Lien 

Lender’s exercise of remedies against collateral that is common to both lenders

 To limit the Second Lien Lender from exercising certain rights in a bankruptcy 
proceeding that might negatively affect the value of the collateral or the lien priority 
of the First Lien Lender
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B. Enforcement

• Standstill Periods for lien enforcement:

– U.S.:
 Generally 120 – 180 days in cash flow transactions

 Sometimes as short as 90 days in asset based deals or if Second Lien Lender has 
negotiating leverage

 Begins on date Second Lien Lender provides written notice to First Lien Lender of 
default under second lien loan documents (not on date of default)

 Period extended if First Lien Lender begins exercising remedies during standstill

 Once First Lien Lender exercises remedies, Second Lien Lender may be prohibited 
from continuing enforcement actions initiated following standstill period 

 Even if Second Lien Lender permitted to continue enforcement action, agreement 
generally requires that proceeds related to any such action be turned over to First Lien 
Lender
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B. Enforcement

• Standstill Periods for lien enforcement:  (continued)

– Europe:
 Similar effect achieved in European transactions

 Basic principle:  no “Enforcement Action” by second lien creditors before Senior 
Discharge Date

 Exceptions:  (A) where (i) Second Lien Agent has given notice to the Security Agent of a 
continuing second lien event of default; (ii) a standstill period has expired (range 90 –
150 days depending on Event of Default); and (iii) second lien event of default then 
continuing

 Buys time for Senior Lenders to enforce:  even at the end of the standstill period, the 
Security Agent is required to follow the instructions of the Senior Lenders unless there is 
inertia

 Standstill Agreement
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B. Enforcement

• Standstill provisions go beyond pure lien enforcement:
– During standstill, Second Lien Lender generally waives right to take any “Enforcement 

Action”

– In both the U.S. and Europe this would restrict the ability to:

 foreclose Second Liens

 initiate litigation against Borrower for recovery of moneys owed

– And in Europe, this would also prohibit:

 acceleration of liabilities

 declaring liabilities payable on demand and making a demand for payment

 exercise of set-off rights

 making demand under a guarantee

 taking any steps in relation to insolvency proceedings

but Second Lien Lender may accelerate obligations if First Lien Lender accelerates
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B. Enforcement

• Second Lien Lender in Europe may also take Enforcement Action 
if necessary to preserve the existence or validity of its claim (but 
only to that extent) and also following certain insolvency 
proceedings of the creditor group:  but the Senior Creditors will 
continue to benefit from the debt subordination provisions.

– Second Lien Lender also waives right during term of Intercreditor 
Agreement to:
 contest the validity, enforceability, perfection, or priority of First Lien Lender’s liens

 this restriction may be limited to amount of senior debt that is capped
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B. Enforcement

• Debt subordination – Europe:

– Key characteristic of European ICAs

– Restriction on Debtor paying and Junior Creditor receiving payment 
(including by way of set-off) before Senior Discharge Date unless:

 Non-capitalized interest or regular fees;

 Principal derived from illegality, single lender cancellation rights, 
negotiated disposal

PROVIDED, in each case:

 No Junior Payment Stop Notice is current (see later); AND

 No senior payment default is continuing
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B. Enforcement

• Debt subordination – Europe:  (continued)

– Junior Creditors may negotiate to receive payment of their enforcement 
expenses after an event of default has occurred under the Junior Facility, but 
this will be capped and exclude costs incurred in resisting Senior Lender 
controlled actions

– Once Senior Lenders have accelerated the liabilities owed to them or the liens 
have been enforced any amount recovered (including by way of set off) by the 
Junior Creditors in respect of the liabilities owed to them from whatever source 
must be paid over to the Security Agent for application in accordance with the 
waterfall – i.e. Senior Creditors first.  Exception for credit insurance receipts

– Specific provision for non-cash recovery and its valuation
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B. Enforcement

• Debt subordination – U.S.

– U.S.:   Even in agreements that purport to subordinate only the lien of 
the Second Lien Lender (and not the debt of the Second Lien Lender –
as is the case in Europe), certain provisions may appear that have the 
effect of subordinating the debt of the Second Lien Lender:

 Definition of “First Lien Obligation” – may be defined to include 
default interest even to the extent not allowed by a court

 Standstill periods may apply to any enforcement action, even to the 
extent not an enforcement of the First Lien Lender’s rights in common 
collateral
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B. Enforcement

• Debt subordination – U.S. 
– U.S.:   Even in agreements that purport to subordinate only the lien of 

the Second Lien Lender (and not the debt of the Second Lien Lender –
as is the case in Europe), certain provisions may appear that have the 
effect of subordinating the debt of the Second Lien Lender: (continued)

 “First Lien Collateral” or “Common Collateral” defined to include all collateral in 
which the First Lien Lender’s documents purport to impose a lien, even if such lien 
is unperfected or invalidated:

 Essentially makes Second Lien Lender a guarantor of the perfection of First Lien 
Lender’s liens

 Could provide that Second Lien Lender is required only to turn over amounts in excess 
of what would have been received if the First Lien Lender’s liens were perfected unless 
First Lien Lender’s liens were avoided for a reason that did not apply equally to Second 
Lien Lender’s liens
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B. Enforcement

• Debt subordination – U.S.
– U.S.:   Even in agreements that purport to subordinate only the lien of 

the Second Lien Lender (and not the debt of the Second Lien Lender –
as is the case in Europe), certain provisions may appear that have the 
effect of subordinating the debt of the Second Lien Lender:  (continued)

 Challenges to Priority of First Lien Lender’s Liens

 Generally, Second Lien Lender prohibited from initiating a challenge to the priority or 
perfection of the liens of First Lien Lender

 May provide that Second Lien Lender can use challenge as a defense only – a “shield” 
but not a “sword”

 May provide that agreement terminates in the event that the liens of the First Lien 
Lender are invalid such that no common collateral remains
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C. Payment Blockages / Debt Subordination

• Can the Second Lien Lender receive payments made by the 
Borrower, even if there is a default under the First Lien credit 
agreement?

– U.S.:
 typically yes in true second lien financings, no in U.S. mezzanine financing

 may include payment blockages of limited duration (e.g. during enforcement of 
remedies by First Lien Lender, following “Material Default” under First Lien Credit 
Agreement)

 “Material Defaults” typically include payment default, financial covenant default, and 
financial reporting default
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C. Payment Blockages / Debt Subordination

• Can the Second Lien Lender receive payments made by the 
Borrower, even if there is a default under the First Lien credit 
agreement?

– U.S.:  (continued)

 common limitations (absent enforcement of remedies):

 duration of each payment blockage typically limited to 120 – 180 days

 no back-to-back payment blockages

 Second Lien Lender can receive at least one interest payment every 360 days

 Second Lien Lender will want catch up of blocked payments following cure of 
default

29



C. Payment Blockages / Debt Subordination

• Can the Second Lien Lender receive payments made by the 
Borrower, even if there is a default under the First Lien credit 
agreement?

– Europe:

Junior payments may also be stopped by the issuance of a Junior 
Payment Stop Notice

 Key negotiation topics:

 which Senior Events of Default trigger a Junior Payment Stop Notice

 duration of Junior Payment Stop Notice
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C. Payment Blockages / Debt Subordination

• Can the Second Lien Lender receive payments made by the 
Borrower, even if there is a default under the First Lien credit 
agreement?

– Europe: (continued)

 Typically expires earliest of (i) fixed period, (ii) end of subsequently triggered 
Junior Standstill Period (see earlier), (iii) relevant event ending, 
(iv) withdrawal

 One event notice

 Limit on number of notices in a year

 Exceptions – see earlier
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D. Release of Collateral and Guarantees

• Typically parties agree to certain “release events” where Second 
Lien Lender’s lien on collateral is released without additional 
consent (i.e. automatic release)

• U.S. – “release events” typically include the following:

– prior to insolvency proceedings:
 any release permitted by the First Lien documents

 any release consented to by First Lien Lender following default under First Lien 
Loan documents

 any release in connection with exercise of remedies by First Lien Lender
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D. Release of Collateral and Guarantees

• U.S. – “release events” typically include the following:  (continued)

– following commencement of insolvency proceedings:

 a sale in connection with a plan of reorganization or liquidation 
confirmed by the Bankruptcy Court

 a sale approved by the Bankruptcy Court under Bankruptcy Code 
Section 363

 following entry of an order of the Bankruptcy Court terminating the 
automatic stay under Bankruptcy Code Section 362 and completion 
by First Lien Lender of exercise of remedies
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D. Release of Collateral and Guarantees

• Europe:

– ICA provides for automatic release of security upon enforcement, sale, or 
“distressed disposal” of secured assets that meets certain conditions 

– In the LMA form of intercreditor agreement, these conditions include that 
the Security Agent has taken reasonable care to obtain fair market 
price/value – no requirement to delay.  Standard deemed satisfied if:

 the sale is made under the direction / control of an insolvency officer

 the sale is made pursuant to an auction / competitive sale process

 the sale is made as part of a court supervised / approved process; or

 a fairness opinion is obtained
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D. Release of Collateral and Guarantees

• Europe: (continued)

– Negotiation points include (1) circumstances where a sale can be 
based on a fairness opinion, (2) terms of a public auction, (3) any 
requirement for cash consideration, and (4) 
information/consultation rights of junior creditors

– European intercreditor agreements may also include forced 
transfer provision which, as an alternative to an outright sale of the 
assets, allow the security agent to transfer the junior debt to the 
purchasers of the assets in an enforcement scenario (tax efficiency 
reasons)

35



D. Release of Collateral and Guarantees

• Europe: (continued)

– Important in European context given lack of Chapter 11 protections 
(e.g. section 363 sale process) – the release mechanics allow 
senior creditor to achieve an effective cramdown of the European 
junior creditors in a restructuring 

– Alternative in the UK – scheme of arrangement

• Additionally, First Lien Lender will want right to act as power of 
attorney to file any release documents on behalf of junior 
creditors 
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E. Limitations on First Lien Obligations

• Often referred to as “senior headroom” in European context

• Amount of First Lien Obligations typically capped

• Cap typically includes cushion:

– 10-15% for non-bankruptcy concepts – over advances, etc.

– Additional 10-15% for bankruptcy concept – DIP financing

• Obligations owed to First Lien Lender in excess of cap 
generally subordinated to Second Lien debt (essentially third 
lien position)
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E. Limitations on First Lien Obligations

• U.S.:
– First Lien Obligations typically include hedging obligations (may be limited to hedges of 

principal of First Lien debt), cash management obligations (overdrafts), interest rate 
increase, and accordion features

– Second Lien Lender will want to exclude items subject to disallowance or limitation in 
bankruptcy proceedings (e.g. original issue discount, default interest, fees and 
expenses)

• Europe:
– As in the U.S. there is typically flexibility to increase the Senior Liabilities up to a 

capped amount (again 10 – 15 %)

– That basket is reduced by (i) increases already made, (ii) waived mandatory 
prepayments, (iii) principal repayments deferred for more than an agreed number of 
months, (iv) interest and fees whose payment is deferred
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E. Limitations on First Lien Obligations

• Europe: (continued)

– Although the ICA will cater for refinancings (provided the headroom is not exceeded 
and the yield not increased above a certain amount) there is no specific provision for 
DIP financing given the absence of that concept in Europe

– No reduction for OID, default interest, fees and expenses (contrast U.S.)

– First lien / Senior Obligations include hedging liabilities (see later for their ability to 
influence proceedings)

– Limits on amount of Hedging Agreements dealt with in the underlying loan documents 
rather than the ICA

– Ancillary facilities, such as cash management, letters of credit etc. typically form part of 
the Senior Credit Facility so are not separately addressed in the ICA
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F. Amendment Restrictions

• Each of First Lien Lender and Second Lien Lender have 
limited right to amend debt agreements without consent of 
the other party to Intercreditor Agreement

• U.S. – modifications typically requiring consent:

– by Second Lien Lender:

 increase in agreed First Lien cap (excludes cash management 
obligations)

 increase in interest rate above agreed limits

 extension of amortization schedule or maturity date beyond maturity 
of Second Lien debt
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F. Amendment Restrictions

• U.S. – modifications typically requiring consent:

– by Second Lien Lender:  (continued)

 modification of mandatory prepayment provisions (funds that otherwise would 
be used to reduce First Lien debt)

 reduction of amount of collateral proceeds required to be used to reduce 
amount of First Lien debt

 modification of covenant or event of default that restricts Borrower from making 
payments under Second Lien debt documents that previously were permitted

 for asset-based transactions, increase in advance rate or modification of 
“borrowing base”, etc. so as to increase credit availability (other than 
modification of reserve requirements)
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F. Amendment Restrictions

• U.S. – modifications typically requiring consent:  (continued)

– by First Lien Lender:  

 increase in principal amount above agreed Second Lien cap

 increase in interest rate above agreed limits

 modification of covenants to make them materially more restrictive (except to match 
modifications to First Lien documents, generally with a cushion)

 modification which accelerates date any scheduled payment of principal or interest 
is due

 modification that would cause a default under the First Lien debt documents

 modification that confers additional rights on Second Lien Lender in manner 
materially adverse to First Lien Lender
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F. Amendment Restrictions

• Europe:

– Negotiated on a deal-to-deal basis – however, LMA form of intercreditor 
provides a starting point

– Under the LMA form of intercreditor, modifications typically requiring 
consent:

 by Second Lien / European Mezzanine Lender:

 increase in senior headroom 

 increase in margin and fee increase beyond a negotiated cap (including flex)

 introduction of new fees other than amendment/waiver fees, Agency fees, fees 
for performance of services
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F. Amendment Restrictions

• Europe:

– Under the LMA form of intercreditor, modifications typically requiring 
consent:

 by Second Lien / European Mezzanine Lender:  (continued)

 provision of mandatory prepayment waivers and deferrals of scheduled 
amortisation, interest and fees above the headroom

 amendments resulting in more onerous obligations 
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F. Amendment Restrictions

• Europe:  (continued)

– New Collateral must be shared with other secured parties.

 by First Lien / Senior Lender:

 increase in Second Lien / Mezzanine principal loan amount

 waivers and deferrals of any repayment or prepayment (other than a scheduled 
repayment of principal)

 changing the currency, dates for and terms of repayment or prepayment (other 
than a scheduled repayment of principal)
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F. Amendment Restrictions

• Europe:  

– New Collateral must be shared with other secured parties.

 by First Lien / Senior Lender:  (continued)

 increase in margin and fees beyond a negotiated cap

 changing the way margin and fees are calculated or payable

 amendments resulting in more onerous obligations (except to match 
modifications to First Lien / Senior documents, generally with a cushion)
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G. Purchase Options and Credit Bidding

• U.S.:

– If First Lien Lender liquidates common collateral in private sale to a third 
party for price that satisfies both First Lien debt and Second Lien debt, 
Second Lien Lender is protected

– If First Lien Lender liquidates collateral in a public sale pursuant to the 
UCC, First Lien Lender can credit bid:
 First Lien Lender will limit credit bid to amount of First Lien debt

 Second Lien Lender’s lien will be extinguished unless Second Lien Lender outbids 
First Lien Lender at auction

– Purchase Option in favor of Second Lien Lender provides more orderly 
alternative
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G. Purchase Options and Credit Bidding

• Europe:
– LMA form of intercreditor provides ability for junior lenders to purchase senior debt in 

full at par, plus accrued interest, unpaid fees, expenses and other amounts owing to 
senior creditors following certain “triggers”

– Trigger events may include acceleration/enforcement by senior creditors, imposition of 
standstill on enforcement or imposition of a payment block  

– Purchase option includes buyout of hedging obligations 

– No specific provision for U.S.-style “credit bidding” in LMA form of intercreditor 
agreement 

– However, the LMA form of intercreditor agreement has recently been amended to 
include a new clause dealing with application of non-cash consideration (including 
credit bidding) during enforcement of security (including valuation and discharge timing)
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G. Purchase options and credit bidding

• Terms of U.S. Purchase Option (typically):

– Triggered by acceleration/enforcement of First Lien debt, payment default of 
defined duration, enforcement of standstill/payment block, or commencement of 
bankruptcy proceeding

– Price equal to par of First Lien Obligations up to First Lien cap (plus cash 
management obligations)

– Must purchase all (not part)

– Option period may be limited

– Typically First Lien Lender prohibited from initiating enforcement action during 
option period

– First Lien Lender retains rights of indemnification
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H. U.S. Bankruptcy Waivers

• Not relevant in the European context (Chapter 11 style protections are 
contractually set out in the European intercreditor agreement)

• Section 510(a) of Bankruptcy Code provides that subordination agreements 
are enforceable in bankruptcy case to the same extent that agreement is 
enforceable under applicable non-bankruptcy law – so would apply to 
priority of liens

• Does this also mean waivers of bankruptcy rights are enforceable?  What 
about non-bankruptcy law?

• UCC Section 9-339 – “This article does not preclude subordination by 
agreement by a person entitles to priority.”

• Other state law
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H. U.S. Bankruptcy Waivers

• In the event of Borrower’s bankruptcy case, Second Lien Lender deemed to 
consent to:
– any use, sale, or lease of “cash collateral” (as defined in section 363(a) of the 

Bankruptcy Code)

– DIP financing of the Borrower 

– in each case so long as:

 First Lien Lender consents

 Second Lien Lender retains its lien on collateral

 Second Lien Lender may seek adequate protection as permitted by Intercreditor Agreement, 
and, if such adequate protection is not granted, Second Lien Lender may object solely on 
such basis

 Sum of First Lien financing and DIP financing does not exceed cap on First Lien obligations

 DIP financing interest rates, fees, advance rates, and sublimits are commercially reasonable
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H. U.S. Bankruptcy Waivers

• Sale of collateral: 
– In the event of a sale of collateral in Borrower’s bankruptcy case (typically a sale under 

Section 363 of the Bankruptcy Code), Second Lien Lender may not object to sale and 
will be deemed to have consented so long as:

 either:

 pursuant to court order, the liens of Second Lien Lender attach to the net proceeds of 
the sale with the same priority and validity as the liens held by Second Lien Lender on 
the collateral, or

 the proceeds of the sale of collateral received by First Lien Lender in excess of the First 
Lien cap (as well as the obligations that are not capped) are distributed in accordance 
with the UCC and applicable law

 the net cash proceeds of the sale that are applied to First Lien debt permanently 
reduce the First Lien obligations or if not so applied, are subject to the rights of 
Second Lien Lender to object to any further use
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H. U.S. Bankruptcy Waivers

• Sale of collateral:   (continued)

– Second Lien Lender may be deemed to have waived any rights to credit bid on 
the collateral in any such sale in accordance with Section 363(k) of the 
Bankruptcy Code (unless credit bid pays First Lien obligations in full up to cap)

– Generally, Second Lien Lender can raise any objection that could be made by 
unsecured creditors (unless expressly prohibited by the Intercreditor 
Agreement) 
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H. U.S. Bankruptcy Waivers

• Relief from the Automatic Stay

– Section 362 of Bankruptcy Code provide an automatic stay on 
efforts to foreclose on collateral or otherwise collect claims arising 
prior to the commencement of the bankruptcy case.

– Second Lien Lender may not seek relief from automatic stay 
without consent of First Lien Lender unless:

 First Lien Lender is granted relief from stay

 Second Lien Lender’s permitted motion seeking adequate protection 
is denied by court
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H. U.S. Bankruptcy Waivers

• Adequate Protection

– Adequate protection generally intended to protect against diminution of value of 
collateral

– Often in form of:

 cash payments of fees or interest

 payments of principal

 additional or replacement liens

– Second Lien Lender waives right to object to request by First Lien Lender for 
adequate protection

– If First Lien Lender receives adequate protection in form of additional lien or 
administrative claim (under Bankruptcy Code Section 507(b)), Second Lien 
Lender may seek same. 
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H. U.S. Bankruptcy Waivers

• Adequate Protection (continued)

– Any new liens granted to Second Lien Lender will be subordinated to liens of 
First Lien Lender.

– Any administrative claim granted to Second Lien Lender will be subordinated to 
any administrative claim granted to First Lien Lender.

– If First Lien Lender receives payment in cash of post-petition obligations (fees 
and interest), Second Lien Lender may seek same (but may be required to pay 
over to First Lien Lender if First Lien debt not paid in full).
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Conclusion

• Trend towards blended intercreditor agreements for financings 
involving both U.S. and European parties.  However, no definitive, 
market standard / clear standard of documentation. 

• Wide range of terms based on:

– whether debt is subordinated

– relative bargaining power of the parties

– somewhat of a trend towards greater rights for subordinated lenders

– widely syndicated or club deal

• If a true second lien financing (no debt subordination), ABA model 
Intercreditor Agreement is a useful tool but not dispositive
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Conclusion

• Points to consider for European market going forward: 

– LMA provides a useful base but will be negotiated in degrees depending on 
the complexity of the financing

– Ever evolving credit structures mean ever evolving ICAs

– Ever increasing flexibility to incur new debt in existing structures means care 
is needed

– Unitranche, ABLs, SSRCF and bond financings are still evolving

– Increasing play by funds in the loan market is changing the dynamic

– Absence of Ch. 11 and uniform collateral provisions mean careful 
contractual arrangements are required

– Start with the LMA / the ABA model?
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Thank You!
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