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Prevailing method of  resolving conflicts of  
laws

• Restatement (First) of  Conflict of  Laws: lex loci 
delicti.

• Restatement (Second) of  Conflict of  Laws (1971): 
the majority approach at present is the “most 
significant relationship” test.

• “Government interest analysis” test: e.g. 
California.

• Restatement(Third) of  Conflict of  Laws(Am. Law 
Inst., Tentative Draft No. 4, 2018).
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The Traditional Test.

• The court applies the law of  the place in which the 
event occurred that created the right on which the 
party brings suit. In tort actions, this is the law of  the 
place of  the wrong, which is where the last event 
necessary to make an actor liable for an alleged tort 
takes place. In contract actions, this is the law of  the 
place where the contract was made, which is where 
the principal event necessary to make a contract 
occurs. (Restatement (First) of  Conflict of  Laws §§
311 cmt. d and 332 (contract), 377-79 (tort).)
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The Significant Relationship Test.

• The court applies the law of  the place that has the most 
significant relationship to the litigation (Restatement 
(Second) of  Conflict of  Laws § 6).

• In tort actions, courts generally consider:
• the place where the injury occurred;
• the place where the conduct causing the injury occurred;
• the domicile, residence, nationality, place of  

incorporation, and place of  business of  the parties; and
• the place where the relationship, if  any, between the 

parties is centered.
• (Restatement (Second) of  Conflict of  Laws § 145.)

8



The Governmental Interest Analysis 
Test

• The court considers the policies underlying the law of  
each state and applies the law of  the place that has the 
greatest interest in the litigation (see Wash. Mut. Bank, 
F.A. v. Super. Ct., 15 P.3d 1071, 1080 (Cal. 2001)).
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Choice of  Law/Federal Court

• Choice of  law refers to the decision a court must make 
about which jurisdiction's substantive law applies to the 
facts of  a case when there is a conflict of  laws. Resolving 
a choice of  law issue depends on the type of  claims 
brought by a party, as well as how the case was brought 
before the court. For example, in diversity cases in federal 
court, the court applies the choice of  law rules of  the 
forum in which it sits when resolving a conflict of  laws 
(Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487, 496 
(1941)). And when a case is transferred the transferee 
court applies the law of  the transferring jurisdiction, 
including choice of  law rules. Van Dusen v. Barrack, 376 
U.S. 612, 84 S.Ct. 805, 11 L.Ed.2d 945 (1964). See also  
Ferens v. John Deere Co., 494 U.S. 516, 530, 110 S.Ct. 1274, 
108 L.Ed.2d 443 (1990)
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Dépeçage: Different Law for Different 
Issues

• “However, Ohio law recognizes the doctrine of  "dépeçage" which provides 
for the application of  different states' laws to different claims. Byers v. 
Lincoln Elec. Co., 607 F.Supp.2d 840, 846 n.16 (N.D.Ohio 2009). "The choice 
of  law is not made once for all issues; the trend is to decide the applicable 
law for each issue separately. International Adm'rs, Inc. v. Life Ins. Co. of  No. 
Am., 753 F.2d 1373, 1376 (7th Cir.1985). "Each issue is to receive separate 
consideration if  it is one which would be resolved differently under the 
local law rule of  two or more of  the potentially interested states." See 
RESTATEMENT (SECOND) OF CONFLICT OF LAW § 145 cmt. d. Thus, the 
Court limits its analysis to the only claim of  which Four Winds has 
established a conflict.”

• Sirlouis v. Four Winds Int'l Corp., 2012 U.S. Dist. LEXIS 43347, 11-12 (N.D. 
Ohio Mar. 29, 2012)
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Example: Briefs in Plaintiff   v. ___Ins. 
Co. of  N.A. 
• Plaintiff, a Tennessee resident, allegedly was secretly taped 

while naked by her boss with a company issued cell phone 
through a peephole while she was staying at a hotel in 
Illinois for a business conference for an insurance 
company located in Illinois. 

• What law governs? 
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AMERICAN ARBITRATION ASSOCIATION 
 

   ) 
      ) 
 Claimant,    ) 
      ) No.  
      ) Case Manager: 
      )  
      ) 
v.      ) Arbitrator: 
      )  
      ) 
INSURANCE COMPANY   ) 
      ) 
      ) 
 Respondent.    ) 
 
 

CLAIMANT’S MEMORANDUM OF LAW  
IN OPPOSITION TO _________INSURANCE COMPANY  

MOTION FOR SUMMARY JUDGMENT  
 
 ____________ through her counsel, files this memorandum of law in opposition to the 

motion for summary judgment filed by _________Insurance Company and would respectfully 

show as follows: 

I.  INTRODUCTION & FACTUAL BACKGROUND 

 This case arises from secret videotaping or “peeping” via a cell phone camera into 

________hotel room (where she was naked putting on makeup,  Dep. p. 153) by her boss and 

supervisor1 at , Mr. ________.  The taping occurred in connection with a company training session 

 
1 A “supervisor” under Title VII of the Civil Rights Act has the power to directly affect the terms and conditions of 
the plaintiff’s employment (such as the authority to discipline or evaluate performance). Wooten v. Federal Express 
Corp., No. 07-10555 (5th Cir. April 7, 2009).  “Hence, it is manifest that the essence of supervisory status is the 
authority to affect the terms and conditions of the victim's employment.” Parkins v. Civil Constructors, 163 F.3d 1027, 
1034 (7th Cir. Ill. 1998).  In Allen v. McPhee, 240 S.W.3d 803, 812 (Tenn. 2007) the Court stated that the analysis 
and remedies under the THRA [Tennessee Human Rights Act] were co-extensive with Title VII: 
 

 “Our [the Tennessee] legislature intended for the THRA [Tennessee Human Rights Act] "to be coextensive 
with federal law." Parker v. Warren County Util. Dist., 2 S.W.3d 170, 172 (Tenn. 1999)  [**17] (quoting 
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AMERICAN ARBITRATION ASSOCIATION 
 
 
 ,      ) 
      ) 
 Claimant,    ) 
      ) No.      
      ) Case Manager: 
v.      )  
      ) 
 INSURANCE COMPANY   )  Arbitrator: 
OF AMERICA,    )       
 ) 
 Respondent.    ) 
 
 

CLAIMANT’S SURREPLY MEMORANDUM OF LAW IN OPPOSITION 
TO  INSURANCE COMPANY OF AMERICA'S 

MOTION FOR SUMMARY JUDGMENT  
 
  , through her counsel, files this sur-reply memorandum of law to address the choice of law 

issues in this case and would respectfully show as follows: 

    THE CHOICE OF LAW QUESTION 

 This case is governed by Tennessee law, as the parties agreed at the outset (and as governed 

by the original federal court diversity case).1  Tennessee adopted the most significant relationship 

choice of law test in Hataway v. McKinley, 830 S.W.2d 53, 60 (Tenn. 1992). Under the 

Restatement (Second) § 145 test adopted in Hataway, choice of law questions must be decided on 

an issue-by-issue basis. Restatement (Second) Conflict of Laws § 145, cmt. d. Moreover, the law 

of different states may be applied under section 145 to different issues under the majority rule, 

followed in Tennessee of “dépeçage”: 

In determining which state's law to apply, a court should consider the following 
contacts: "(a) the place where the injury occurred, (b) the place where the conduct 

 
1 In a diversity case the federal suit applies the law of the forum state, including that state’s choice of law rules. Erie 
R. Co. v. Tompkins, 304 U. S. 64. (1938); Klaxon Co. v. Stentor Elec. Mfg. Co., Inc., 313 U.S. 487 (1941). 
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Example: Briefs and Order in Clark v. 
Mack Trucks
• Fire in a large Mack Truck (> 10 yrs old; manufactured in 

Pennsylvania) caused by an allegedly defective hydraulic 
hose killed the truck operator in Tennessee.

• What law governs? Is statute of  repose substantive or 
procedural?
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Example: McDonald v. Gen. Motors 
Corp., 

• McDonald v. Gen. Motors Corp., 110 F.3d 337, 341–46 
(6th Cir. 1997) (citing Hataway and applying North 
Dakota law as to damages in a case where the a motor 
vehicle crash in question occurred in Tennessee 
because North Dakota had the most significant 
relationship as defined by the Restatement (Second) of  
Conflict of  Law (1971)). 
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Choice of  Law Rules: State by State

Alabama Traditional test (Terrell v. Damon Motor Coach Corp., 2013 WL 
6145534, at *3 (N.D. Ala. Nov. 20, 2013)).

Alaska Significant relationship test (Rountree v. Ching Feng Blinds 
Indus. Co., 393 F. Supp. 2d 942, 945 (D. Alaska 2005)).

Arizona Significant relationship test (Carney v. Sing. Airlines, 940 F. 
Supp. 1496, 1498-99 (D. Ariz. 1996)).

Arkansas Traditional test, within the framework of the choice-
influencing factors (Miller v. Pilgrim's Pride Corp., 366 F.3d 
672, 674 (8th Cir. 2004)).

California Governmental interest analysis test (Grodzitsky v. Am. Honda 
Motor Co., 2014 WL 718431, at *7 (C.D. Cal. Feb. 19, 2014)).

Colorado Significant relationship test (Bio Med Techs. Corp. v. Sorin 
CRM USA, Inc., 2015 WL 428580, at *2 (D. Colo. Jan. 30, 
2015)) 15



Choice of  Law Rules: State by State

Connecticut Significant relationship test (MM Global Servs., Inc. v. Dow 
Chem. Co., 283 F. Supp. 2d 689, 703 (D. Conn. 2003)).

Delaware Significant relationship test (Pa. Emp. Benefit Trust Fund v. 
Zeneca, Inc., 710 F. Supp. 2d 458, 467-68 (D. Del. 2010)).

District of Columbia Governmental interest analysis test (Lopes v. JetsetDC, LLC, 
994 F. Supp. 2d 135, 146 (D.D.C. 2014)).

Florida Significant relationship test (Chapman v. DePuy Orthopedics, 
Inc., 760 F. Supp. 2d 1310, 1312 (M.D. Fla. 2011)).

Georgia Traditional test (Hughes v. Kia Motors Corp., 766 F.3d 1317, 
1327 n.9 (11th Cir. 2014)).

Hawaii Significant relationship test (Unified W. Grocers, Inc. v. Twin 
City Fire Ins. Co., 457 F.3d 1106, 1111 (9th Cir. 2006); Abordo 
v. Corr. Corp. of Am., Inc., 2011 WL 2604702, at *3 n.4 (D. 
Haw. June 30, 2011)). 16



Choice of  Law Rules: State by State

Idaho Significant relationship test (Cornelius v. DeLuca, 709 F. Supp. 
2d 1003, 1014 (D. Idaho 2010)).

Illinois Significant relationship test (Fed. Ins. Co. v. J.K. Mfg. Co., 933 
F. Supp. 2d 1065, 1074 (N.D. Ill. 2013)).

Indiana Modified traditional test, under which the law of the place of 
the injury is not applied if it has little connection to the action 
(Popovich v. Weingarten, 779 F. Supp. 2d 891, 896-97 (N.D. 
Ind. 2011)).

Iowa Significant relationship test (Jones ex rel. Jones v. Winnebago 
Indus., Inc., 460 F. Supp. 2d 953, 964 (N.D. Iowa 2006)).

Kansas Traditional test (Swimwear Sol., Inc. v. Orlando Bathing Suit, 
LLC, 309 F. Supp. 3d 1022, 1031 (D. Kan. 2018)).

Kentucky "Any significant contacts" test, under which courts apply 
Kentucky law to tort claims where the state has "enough 
contacts" to the litigation to justify applying Kentucky law 
(Warndorf v. Otis Elevator Co., 2019 WL 137585, at *2 (E.D. 
Ky. Jan. 8, 2019)).
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Choice of  Law Rules: State by State

Louisiana Applies La. Civ. Code Ann. Arts. 3515 and 3542, which 
involves consideration of the factors applied in the significant 
relationship test to determine which state's policies would be 
most seriously impaired if its law were not applied 
(Marchesani v. Pellerin-Milnor Corp., 269 F.3d 481, 486-87 
(5th Cir. 2001)).
La. Civ. Code Ann. Arts. 3543 through 3547 provide choice of 
law rules for specific categories of issues.

Maine Significant relationship test (Walker v. Unum Life Ins. Co. of 
Am., 530 F. Supp. 2d 351, 353-54 (D. Me. 2008)).

Maryland Traditional test (Kielar v. Granite Constr. Co., 647 F. Supp. 2d 
524, 526 (D. Md. 2009)).

Massachusetts Applies the law of the state where the injury occurred, unless 
another state has a more significant relationship to the 
underlying cause of action (Watkins v. Omni Life Sci., Inc., 692 
F. Supp. 2d 170, 174 (D. Mass. 2010)).
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Choice of  Law Rules: State by State

Michigan Applies Michigan law absent a "rational reason" (such as 
another state's interest) to apply the law of a different 
jurisdiction (Harshaw v. Bethany Christian Servs., 714 F. Supp. 
2d 751, 760-61 (W.D. Mich. 2010)).

Minnesota Significant relationship test (Dryer v. Nat'l Football League, 
2013 WL 5888231, at *5 (D. Minn. Nov. 1, 2013) (applying the 
choice-influencing factors)).

Mississippi Significant relationship test (Williams v. Liberty Mut. Ins. Co., 
741 F.3d 617, 622-23 (5th Cir. 2014)) (noting that the 
Mississippi Supreme Court has emphasized that the 
traditional test will still apply unless another state has a more 
substantial relationship to the action).

Missouri Significant relationship test (Estate of Nixon v. Gov't Emps. 
Ins. Co., 954 F. Supp. 2d 894, 898 (W.D. Mo. 2013)).

Montana Significant relationship test (RD Rod, LLC v. Mont. Classic Cars, 
LLC, 2012 WL 6632185, at *5 (D. Mont. Dec. 19, 2012)). 19



Choice of  Law Rules: State by State

Nebraska Significant relationship test (Softchoice Corp. v. MacKenzie, 
636 F. Supp. 2d 927, 936 (D. Neb. 2009))

Nevada Significant relationship test (Vignola v. Gilman, 854 F. Supp. 
2d 883, 886 (D. Nev. 2012)).

New Hampshire Applies the choice-influencing factors (Guardian Angel Credit 
Union v. MetaBank, 2010 WL 1794713, at *5 (D.N.H. May 5, 
2010)).

New Jersey Governmental interest analysis test (Woessner v. Air Liquide 
Inc., 242 F.3d 469, 472 (3d Cir. 2001)).

New Mexico Traditional test (City of Raton v. Ark. River Power Auth., 611 F. 
Supp. 2d 1190, 1204 (D.N.M. 2008)).
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New York Applies an "interest" analysis, in which a court, after 
identifying the types of laws in conflict, applies:
•The law of the jurisdiction where the tort occurred, if the 
conflict involves laws that regulate conduct.
•The principles set out by the New York Court of Appeals, 
which take into account the domicile of the parties, the place 
of the tort and the purposes of the applicable substantive 
law, if the conflict involves laws that allocate loss 
(see Neumeier v. Kuehner , 286 N.E.2d 454, 457-58 (N.Y. 
1972)).
(GlobalNet Financial.com, Inc. v. Frank Crystal & Co., 449 F.3d 
377, 384-85 (2d Cir. 2006); Antaeus Enters., Inc. v. SD-Barn 
Real Estate, L.L.C., 480 F. Supp. 2d 734, 742-43 (S.D.N.Y. 
2007).)

North Carolina Traditional test (Martinez v. Nat'l Union Fire Ins. Co., 911 F. 
Supp. 2d 331, 336 (E.D.N.C. 2012)).
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Choice of  Law Rules: State by State

North Dakota Significant relationship test, followed by examination of the 
choice-influencing factors (Polensky v. Cont'l Cas. Co., 397 F. 
Supp. 2d 1164, 1168-69 (D.N.D. 2005)).

Ohio Significant relationship test (In re Nat'l Century Fin. Enters., 
Inc., Inv. Litig., 905 F. Supp. 2d 814, 833 (S.D. Ohio 2012)).

Oklahoma Significant relationship test (Moody v. Ford Motor Co., 2006 
WL 346433, at *1 (N.D. Okla. Feb. 13, 2006)).

Oregon Applies a statutory choice of law methodology under Or. Rev. 
Stat. §§ 15.400-15.460, which combines the certainty of the 
traditional lex loci approach with the flexibility of more 
modern approaches to choice of law issues (R.M. v. Am. 
Airlines, Inc., 338 F. Supp. 3d 1203, 1210 (D. Or. 2018)).

Pennsylvania Significant relationship test (Reginella Constr. Co. v. Travelers 
Cas. & Sur. Co. of Am., 949 F. Supp. 2d 599, 609 (W.D. Pa. 
2013)). 22



Choice of  Law Rules: State by State

Puerto Rico Significant relationship test (TC Invs., Corp. v. Becker, 733 F. 
Supp. 2d 266, 276-77 (D.P.R. 2010)).

Rhode Island Significant relationship test (Robertson Stephens, Inc. v. 
Chubb Corp., 473 F. Supp. 2d 265, 269-70 (D.R.I. 
2007) (applying the choice-influencing factors)).

South Carolina Traditional test (Santee-Lynches Affordable Hous. & Cmty. 
Dev. Corp. v. Ellinger, 2010 WL 670096, at *2 (D.S.C. Feb. 22, 
2010)).

South Dakota Significant relationship test (Butts v. Evangelical Lutheran 
Good Samaritan Soc'y, 852 F. Supp. 2d 1139, 1147 (D.S.D. 
2012)).
Applies S.D. Codified Laws § 21-3-14 to the survival of 
personal injury claims for damages following the injured 
party's death.

Tennessee Significant relationship test. Hataway v. McKinley, 830 S.W.2d 
53, 59 (Tenn. 1992) 23



Choice of  Law Rules: State by State

Texas Significant relationship test (Quicksilver Res., Inc. v. Eagle 
Drilling, LLC, 792 F. Supp. 2d 948, 951 (S.D. Tex. 2011)).

Utah Significant relationship test (Rupp v. Transcon. Ins. Co., 627 F. 
Supp. 2d 1304, 1314 (D. Utah 2008)).

Vermont Significant relationship test (Bryant v. Braithwaite, 2013 WL 
877107, at *4-5 (D. Vt. Mar. 8, 2013)).

Virginia Traditional test (Zurich Am. Ins. Co. v. Pub. Storage, 743 F. 
Supp. 2d 525, 535 (E.D. Va. 2010)).

Washington Significant relationship test (Tilden-Coil Constructors, Inc. v. 
Landmark Am. Ins. Co., 721 F. Supp. 2d 1007, 1013 (W.D. 
Wash. 2010)).

West Virginia Traditional test (Vass v. Volvo Trucks N. Am., Inc., 315 F. Supp. 
2d 815, 817 (S.D. W. Va. 2004)).
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Choice of  Law Rules: State by State

Wisconsin Presumptively applies the law of the forum unless non-forum 
contacts have greater significance, and then analyzes the 
choice-influencing factors (Assembly Component Sys., Inc. v. 
Platinum Equity, L.L.C., 2010 WL 2719978, at *6 (E.D. Wis. 
July 7, 2010)).

Wyoming Traditional test (Tolman v. Stryker Corp., 926 F. Supp. 2d 1255, 
1258 (D. Wyo. 2013)).
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Foreign Law

• Fed. R. Civ. P. 44.1 Determining Foreign Law

A party who intends to raise an issue about a foreign 
country's law must give notice by a pleading or other 
writing. In determining foreign law, the court may 
consider any relevant material or source, including 
testimony, whether or not submitted by a party or 
admissible under the Federal Rules of  Evidence. The 
court's determination must be treated as a ruling on a 
question of  law.
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Direct Filing in an MDL

• Wahl v. Gen. Elec. Co., 786 F.3d 491 (6th Cir. 2015)
• In this case, by contrast, plaintiffs injured in Mississippi 

could have filed in Mississippi but also could have filed in 
Massachusetts because FMCNA is based in 
Massachusetts. While I agree with the notion that the 
proper approach for direct filed cases is to treat them “as 
if  they were transferred from a judicial district sitting in 
the state where the case originated,” In re Yasmin and Yaz
Marketing, Sales Practices and Prods. Liab. Litig., 2011 WL 
1375011, *6 (S.D.Ill.2011), I d

• In re Fresenius Granuflo/NaturaLyte Dialysate Prod. Liab. 
Litig., 76 F. Supp. 3d 294, 304 (D. Mass. 2015)
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Restatement (Second)

• Section 6 (the general test)

• Section  145 (the general torts rule)

• Section 146 which creates a presumption that in 
personal injury cases the law of  the state of  the injury 
governs
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Sec. 6

• (1) A court, subject to constitutional restrictions, will follow a statutory directive of  
its own state on choice of  law.

• (2) When there is no such directive, the factors relevant to the choice of  the 
applicable rule of  law include

• (a) the needs of  the interstate and international systems,

• (b) the relevant policies of  the forum,

• (c) the relevant policies of  other interested states and the relative interests of  those 
states in the determination of  the particular issue,

• (d) the protection of  justified expectations,

• (e) the basic policies underlying the particular field of  law,

• (f) certainty, predictability and uniformity of  result, and

• (g) ease in the determination and application of  the law to be applied.

• Restatement (Second) of  Conflict of  Laws § 6 (1971)
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Sec. 145

• (1) The rights and liabilities of  the parties with respect to an issue in tort are 
determined by the local law of  the state which, with respect to that issue, has the 
most significant relationship to the occurrence and the parties under the principles 
stated in § 6.

• (2) Contacts to be taken into account in applying the principles of  § 6 to determine 
the law applicable to an issue include:

• (a) the place where the injury occurred,

• (b) the place where the conduct causing the injury occurred,

• (c) the domicil, residence, nationality, place of  incorporation and place of  business 
of  the parties, and

• (d) the place where the relationship, if  any, between the parties is centered.

• These contacts are to be evaluated according to their relative importance with 
respect to the particular issue.

• Restatement (Second) of  Conflict of  Laws § 145 (1971)
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Sec. 146

• an action for a personal injury, the local law of  the 
state where the injury occurred determines the rights 
and liabilities of  the parties, unless, with respect to the 
particular issue, some other state has a more 
significant relationship under the principles stated in §
6 to the occurrence and the parties, in which event the 
local law of  the other state will be applied.

• Restatement (Second) of  Conflict of  Laws § 146 
(1971)
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Third Restatement of  Conflict of  
Laws

• The  Second Conflicts Restatement was promulgated 
in 1971.

• Work is underway on a Third Restatement and it 
seems likely that at some point the Third Restatement 
will influence state and courts. 
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https://www.ali.org/projects/show/conflict-laws/
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Restatement Third

Tort Exception in Rest. 3rd:  If  the injury and the 
conduct causing the injury occur in different States, and 
the laws of  those States differ as to an issue of  conduct 
regulation, the law of  the State in which the conduct 
occurred applies.

RESTATEMENT (THIRD) CONFLICT OF 
LAWS §§ 6.04-6.06 (AM. LAW INST., Tentative Draft 
No. 2, 2016).
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Punitive Damages

• Cases in which the liability-creating conduct takes place in a 
state that allows for punitive damages, but the injury takes 
place in a state that does not allow punitive damages (e.g. 
Nebraska). See Fanselow v. Rice, 213 F. Supp. 2d 1077, 1078-79 
(D. Neb. 2002) in which the court allowed Minnesota's 
punitive damage law to apply to an accident in Nebraska, 
because the allegedly reckless actions leading to the Nebraska 
truck-automobile accident had been made in Minnesota.

• However, a substantial number of  cases have not allowed 
punitive damage claims to stand on facts like this. In cases in 
which the liability-creating conduct took place outside of  
Nebraska, but the injury occurred in Nebraska, several 
decisions have applied Nebraska law to deny punitive damages. 
See e.g., Jamison v. Depositors Ins. Co., No. 4:14CV3009, 2015 
WL 1738302 (D. Neb. Apr. 15, 2015);
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Place of  Conduct v. Place of  Injury

• “The line between conduct regulation and loss allocation 
in tort law is only implicit in Nebraska law, and not 
expressly adopted by the Second Restatement. However, 
the draft Third Restatement adopts it, and important state 
courts--such as the New York Court of  Appeals--employ 
it. The second exception has held up reasonably well. In 
cases in which the rule is clearly conduct regulating, and 
the conduct and the injury take place in different states, 
cases have generally applied the conduct state's law.”

Patrick J. Borchers, Nebraska Choice of  Law: An Updated 
Synthesis, 53 Creighton L. Rev. 339, 342 (2020)
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Distinguishing substantive and procedural 
rules

• Is a particular tort reform procedural or substantive 
law? For example, mandatory bifurcation is 
procedural and statutory damages caps are 
substantive. However, evidentiary limitations on the 
type of  admissible damages could qualify as either.
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• A notice provision or exhaustion of  remedies argument is a procedural issue 
and is thus governed by Tennessee law. Daniels v. United States, 532 U.S. 374, 
381, 121 S. Ct. 1578, 149 L. Ed. 2d 590 (2001) ("Procedural barriers, such as 
statutes of  limitations and rules concerning procedural default and 
exhaustion of  remedies, operate to limit access to review on the merits of  a 
constitutional claim."); Tapia-Martinez v. Gonzales, 2007 U.S. App. LEXIS 
5607, 482 F.3d 417, 422 (6th Cir. 2007). (“Procedural barriers, such as 
statutes of  limitations and rules concerning procedural default and 
exhaustion of  remedies, operate to limit access to review on the merits”); 
Carter v. Bell, 1998 U.S. App. LEXIS 10599 (6th Cir. Tenn. May 21, 1998) 
(exhaustion of  remedies is a “procedural issue”).  Just as it would be legally 
proper to apply the forum’s law on limitations, so too must the forum’s law 
be applied as to procedural notice and exhaustion.  
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Most Significant Tort Reforms 

• Statutes of  limitation vs. repose
• Bifurcation. Mandatory bifurcation —some states have enacted statutes to 

require separate trials for punitive damages and some have made it near 
mandatory to have separate trials in personal injury cases.

• Damages caps
• Various state-specific caps on noneconomic damages in personal injury 

cases.
• Admissibility of  Medical Bills
• Privilege issues
• Comparative Fault
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State Court v. Federal Court 

• Which judge(s) are likely to be assigned the action? 

• From where is the jury pool likely to be drawn? 

• When is the matter likely to be called for trial? 

• How much flexibility in scheduling is needed? 
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Statutes of  Limitation  

• Minn. Stats. Sec. 541.076 places a four-year limitation on 

medical malpractice claims  

• Minn. Stats. Sec. 541.05 places a six-year limitation on most 

actions, including negligence

• Wis. Stats. Sec. 893.54 places a three-year limitation on 

bodily injury claims. 

• Wis. Stats. Sec. 893.55 Places a three-year limitation on 

medical malpractice claims 
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Statutes of  Repose 

• Minn. Stats. Sec. 541.051 requires bodily-injury actions 
based on improvements to real property to be commenced 
within ten years of  the completion of  construction

• Wis. Stats. Sec. 893.89 requires bodily-injury actions based  
on improvements to real property to be commenced 
within ten years of  the completion of  construction. 

• Wis. Stats. Sec. 893.55 requires medical malpractice actions 
to be commenced within five years of  the date of  the act 
or omission 
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Bifurcation 

• Many Federal Courts require bifurcated trials on liability, damages, 

punitive damages

• Minnesota v. Wisconsin  
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Damages Caps  

• Minn. Stats. Sec. 466.04 caps municipal negligence liability for injury or death at 
$500,000/$1,500,000 

• Wis. Stats. Sec. 893.80(3) caps municipal negligence liability for injury or death at 
$50,000, including subrogated medical claim, but recover for injury or death due to 
motor vehicle negligence is limited to $250,000 under Sec. 345.05(3)

• Wis. Stats. Sec. 895.80(4)(d) limits noneconomic damages in a medical 
malpractice claim to $750,000

• Wis. Stats. Sec. 895.04 limits wrongful death damages for loss of  society or 
companionship to $500,000 (death of  minor) or $350,000(death of  adult)

• MN Workers’ Compensation statutes differ in significant respects from 
Wisconsin’s, as well as from various Federal workers’ compensation statutes, 
regarding categories and amounts of  benefits. 
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Medical Bills 

• Wis. Stats. Sec. 908.03(6m)(bm) presumes billing statements state 

the reasonable value of  medical services rendered and are self-

authenticating after notice given under this section 
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Juries 

• From where is the jury pool drawn? 

• Number of  Jurors – MN has 8 v. WI has up to 12 

• Number of  peremptory challenges – MN allows 2 per 
party v. WI allows 3 per party 

• Ease of  demonstrating bias 
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Collateral Source Calculations 

• Minn. Stats. Sec. 548.251 limits the amount of  

medical expense recoverable by a successful plaintiff
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Punitive Damages 

• Minn. Stats. Sec. 549.191 requires Plaintiff  to make 

out a prima facie case for punitive damages before 

being permitted to plead them
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Comparative Fault 

• Minn. Stats. Sec. 604.01 allows recovery against any party whose fault is 
not greater than plaintiff ’s. “Fault” does NOT include primary 
assumption of  risk.

• Court shall inform the jury of  the effect of  their answer to the 
comparative fault question on the verdict form and counsel are 
permitted to comment. Minn. R. Civ. P. 49.01(b).

• Wis. Stat. 895.045(1) is similar, except that primary assumption of  risk is 
merged into comparative negligence. The WI courts will not permit the 
jury to be informed of  the effect of  their answer to the comparative 
fault question on the verdict form.
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Issues for Discussion

• Prevailing methods of  resolving conflicts of  laws

• Changes in choice of  law analysis since the Second 
Restatement of  Conflicts

• Issues where choice of  law can be outcome 
determinative

• When to start thinking about choice of  law questions

• Other factors influencing forum choice, such as juror 
attitudes and quality of  judicial personnel
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Practice Point

• Analyze every potential state that may govern the 
substantive elements of  a case and argue for 
application of  the state’s law with the most favorable  
result given a conflict  vis-à-vis tort reforms.
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Thank you!

• Please feel free to follow up with any questions: 

• James W. Balmer, Esq.
jwbalmer@duluthtriallawyers.com
David Randolph Smith, Esq.
drs@drslawfirm.com
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