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Failure To Diagnose

Every day in the United States numerous people are injured or killed as 

the result of a medical error. Many of those victims are the result of a 

failure to properly diagnose a medical problem, condition or illness.  

This leads to the filing of a medical malpractice claim.
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Failure To Diagnose

• "Failure to diagnose" is the terminology used by doctors (and 

lawyers) to indicate a patient has a set of symptoms that have 

gone undiagnosed. When that failure to diagnose leads to harm 

to the patient, there are legal ramifications. When the failure 

eventually leads to a diagnosis in time to treat the diagnosed 

illness or injury, it's considered merely a "delayed diagnosis."
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Failure To Diagnose

• Failure to diagnose, along with the similar delayed diagnosis, is 

the leading reason that patients file malpractice lawsuits. Not 

diagnosing a patient means that the patient does not receive 

treatment. In most cases this results in a worsening of the illness, 

more symptoms, greater pain and emotional distress, and often in 

higher medical bills. 
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Failure To Diagnose

• It's possible there is nothing more frustrating or upsetting to a 

patient or her doctor than a set of symptoms—and no name for 

what those symptoms mean. No name, no label for that set of 

symptoms means the patient is undiagnosed.
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Failure To Diagnose

• Some studies suggest that misdiagnosis cases account for an 

estimated 40,000 to 80,000 hospital deaths per year.

11



Lawsuits From Failure To Diagnose

Malpractice lawsuits from failure or delayed diagnosis occur 

mostly, in terms of dollar value, from conditions such as heart 

attack, breast cancer, appendicitis, lung cancer, and colon cancer. 

However, these are not the most common undiagnosed conditions, 

but are simply the ones that lead to the most rapid damages. 
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Lawsuits From Failure To Diagnose

Serious conditions such as diabetes and hypertension are very 

commonly undiagnosed, but do not lead as rapidly to severe injury 

(and hence to dollar awards in malpractice lawsuits). 
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Common Types Of Misdiagnosed Conditions

• Some of the more common illnesses, injuries and conditions that doctors fail to 

diagnose or misdiagnose include:

⎻ Cancer

⎻ Strokes

⎻ Heart attacks and other serious coronary conditions

⎻ Lung cancer

⎻ Colorectal cancer

⎻ Breast cancer

⎻ Blood clots

⎻ Meningitis
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Common Types Of Misdiagnosed Conditions

• Additional conditions include:

⎻Pulmonary embolisms

⎻Brain tumors

⎻Allergic reactions

⎻ Internal bleeding

⎻Diabetic reactions

⎻Broken bones

⎻ Lyme disease

⎻ Fibromyalgia

⎻Parasites

⎻Appendicitis
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Why Can't A Diagnosis Be Determined? 

• The science of medicine may be highly advanced, but that doesn't mean that it is 

always exact or perfect. There can be a lack of diagnosis due to these situations:

⎻ The symptoms themselves may be difficult to identify. An occasional headache 

may be just a headache, or it could be a symptom of a larger problem.

⎻ The body system causing the symptoms may not be clear, and the patient may 

find she is seeing the wrong specialist, leading to a delay in diagnosis.

⎻ The patient may have more than one medical problem which makes the 

diagnosis process confusing.

⎻ There may be conflicts among the drugs or supplements the patient already 

takes, leading to symptoms caused by those conflicts.
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Why Can't A Diagnosis Be Determined? 

• There are many diagnoses that do not have definitive tests used to determine 

them, or which can't be truly diagnosed until a patient has died (upon 

autopsy). In these cases, doctors must use combinations of symptoms, often 

vague symptoms, which can lead to a lack of diagnosis.

• The real medical problem may be highly unusual or not appropriate to the 

age of the patient. The doctor might not consider a diagnosis that is very rare, 

or very rare for that age of the patient. For example, lung cancer in a younger 

person would be highly unusual.

• There are thousands of rare diseases that are so rare, that few medical 

professionals know much about them.
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Why Can't A Diagnosis Be Determined? 

• The patient may not be entirely truthful about symptoms. A patient 

who claims he doesn't drink alcohol but has pain in the region of his 

liver, may not be immediately diagnosed with cirrhosis of the liver.

• There may be no name that indicates one specific diagnosis. Medical 

science may not yet have determined a named diagnosis.
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What Causes Diagnosis Errors?

• More reasons why a doctor may fail to properly diagnose a patient include:

⎻ Improper physical examination of the patient

⎻ Failure to order appropriate tests

⎻Misinterpreting test results

⎻ Failure to follow-up with the patient

⎻ Failure to perform regular screenings

⎻Not listening to or acting on a patient’s complaints

⎻Diagnosing a tumor as benign

⎻ Failing to refer a patient to a specialist or delaying a referral
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Who Should Receive Radiology Reports?

Apart from the accuracy of the 

radiologist’s medical 

interpretation, one of the 

biggest issues for malpractice 

risk is whether the report was 

sent to the right person:

• Referring physician?

• Patient?

• Both?

DEFENDING CLAIMS AGAINST RADIOLOGISTS



23

Stanley v. McCarver

92 P.3d 849 (Arizona 2004)
Claim Facts:

A radiologist, Dr. McCarver, contracted with a portable x-ray company to interpret x-rays.

The company, in turn, contracted with an employer to provide screening for job

applicants. Dr. McCarver interpreted a lung x-ray of the plaintiff job applicant, whom he

had never met, and issued a report noting abnormalities. It was the company’s policy to

notify applicants of abnormal findings, but in this case the plaintiff was not notified. Ten

months later, she was diagnosed with lung cancer.

Result:

Even though there was no formal doctor–patient relationship between the plaintiff and Dr.

McCarver, the court found Dr. McCarver liable for failing to notify the plaintiff of the

abnormal findings.

Significance:

An increasing number of decisions suggest that courts will hold radiologists to a higher

reporting standard than that traditionally required by tort law.

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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Who Should Receive Radiology Reports?

American College of Radiology (ACR)

Guidelines

• Inpatient/outpatient: Report to ordering

physician or facility

• Self-referred patient: Report directly to

patient

• Third-party referral: Report serious or

unexpected findings directly to patient

• Cannot reach ordering physician: Report

serious or unexpected findings directly

to patient

Strategies to Avoid Liability Risk

• Report to ordering physician and patient

in all outpatient settings

• Report all abnormal findings directly to

patient for third-party referrals

• Obtain confirmation of report

transmission for all inpatient/outpatient

settings

• Make all imaging reports directly

available to patients through EMR and

web portal

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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Regulations for Mammography Reporting

ACR Guidelines

• All mammography must be reported in accordance with FDA’s 

Mammography Quality Standards Act (MQSA):

• Patient with Specified Healthcare Provider:

• Healthcare provider must receive report within 30 days. or sooner if 

result is “suspicious” or “highly suggestive” (ACR recommends 3 

working days/FDA recommends 5 working days)

• Patient must receive lay summary of report within 30 days, or sooner 

if as above (ACR/FDA recommend 5 working days)

• Patient without Healthcare Provider must receive report and lay 

summary within 30 days, or sooner (ACR recommends 5 working 

days)

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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Reporting Preliminary vs. Final vs. Informal 

Review

ACR Guidelines

• Final reports are definitive

• Preliminary reports are likely limited or

rendered with incomplete information;

not expected to contain all information

found in final report

• Informal review is inherently risky and

should be documented (but often is not)

Legal Precedent

• In real world of malpractice risk, liability

just as likely to follow from all types of

review

Strategies to Avoid Liability Risk

• “See something, say something”

• Seek clinical information if none

provided

• Treat each interpretation as “final” even

when not

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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Documenting Communications

It is just as important to document all

communications between the 

radiologist and the ordering physician 

or facility as it is to report to the 

proper party.

Too often, a radiologist might recall 

speaking with a treating physician 

about a finding, but if the 

communication is not documented the 

radiologist could be found responsible 

for the physician’s failure to follow up.

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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Lee v. Abbasi

NY Slip Op 31992(U) (New York 2013)
Facts:

A physician ordered a CT study for the stated purpose of further evaluation of a known

lung mass. The patient presented for the CT study at an off-site facility, and the study

was reviewed by Dr. Abbasi, a teleradiologist. Dr. Abbasi confirmed the presence of the

mass and issued a report to the ordering physician through regular, non-emergent

channels. Transmission of the report was documented. The ordering physician was

unaware that the patient had presented for the CT and did not see the report. He did not

follow up with the patient, and no further treatment was rendered for more than a year, by

which time the patient’s lung cancer had significantly worsened.

Result:

The court found Dr. Abbasi not liable because she was under no obligation to report

directly to the patient, and she could prove that the report was properly transmitted to the

ordering physician.

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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Documenting Communications

Strategies to Avoid Liability Risk

• Radiologist must clearly document all communication regarding

findings, including transmission of reports through ordinary

channels

• Even where emergent finding is expected and direct contact

not necessary (since not unexpected) as in Lee v. Abbasi,

contact ordering physician directly

• Provide report directly to patient through EMR or web portal if

possible/practical

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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Risks Associated with Imaging Limitations 

Economic and technological 

factors often limit the amount 

of imaging that can be 

transmitted to an off-site 

radiologist for review.

Good communication and the 

adoption of best practices can 

minimize liability risks 

associated with the 

transmission of images.

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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Fout-Iser v. Rhee

649 S.E.2d 246 (West Virginia 2007)

Facts:

A woman, 8 months pregnant, presented to the ED with abdominal pain. An

inexperienced ultrasound tech recorded 8 images and transmitted them to Dr. Rhee, a

teleradiologist. The tech then called Dr. Rhee to ask for guidance in obtaining additional

imaging. Instead of telling her what images were needed, he berated the tech and told

her to contact a more skilled tech for help. Time was spent contacting another tech, and

under her guidance 50 more images were produced and sent to Dr. Rhee. By the time

he received them and rendered a report, the patient had been transferred to another

hospital and the baby had expired.

Result: Lower Court dismissal of Radiologist (SJ motion) was overturned case remanded

back to lower court.

Significance:

Under all circumstances, the radiologist is responsible for ensuring that adequate

imaging—in terms of quality and quantity—is provided for review, so that the radiologist

can render an adequate interpretation.

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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Strategies to Avoid Risk

• Radiologist/Teleradiologist:

• Ensure ability to render appropriate 

interpretation is based on images 

provided

• Request additional imaging if 

necessary and provide appropriate 

guidance to facility

• Transmitting Facility:

• Endeavor to send all images 

necessary for interpretation

• Notify if more images are available 

that were not sent

• Ensure ability to quickly receive and 

respond to requests from 

teleradiologist for additional images

• If feasible, allow direct secure 

access to facility’s image database

• If feasible, establish secure “chat” 

between teleradiologist and techs

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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Quality Assurance Data

Many aspects of radiology as it 

is practiced today make it 

amenable to the collection of 

data on individual 

performance.

The failure to properly collect 

and maintain this data can 

lead to its discoverability in 

litigation, where plaintiffs will 

use it to support their claims.

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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Quality Assurance Data Generally

Information damaging to defense of civil litigation matters can be created during quality

assurance review processes. Plaintiffs’ counsel are always very interested and will often

engage in motion practice to obtain.

• Damaging information can include:

• Discussions of case outcomes critical of individual providers

• Discrepancy reports

• Determinations of whether facility policies were followed

• Statements by individual practitioners accepting fault for poor outcomes or

acknowledging that policies were not followed

• Need case and venue specific inquiry to determine whether particular items must be

disclosed during litigation.

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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Quality Assurance Data: When is it 

protected?

• Material protected usually includes:

• Documents prepared by QA Committee in ordinary exercise of

their duties

• Documents prepared at request of QA Committee

• Big exception is statements by providers

• Why?

• Courts have held matter of public policy to protect candid exchanges

between providers/administrators where issue is quality of care for

patient population rather than one particular patient/outcome.

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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Categories of QA Data Discoverable vs. 

Protected

Discoverable:

• Medical records

• Personnel records

• All records/documents prepared in 

ordinary course of business of patient 

care

• Incident reports not created explicitly for 

QA/peer review

• Communications not created explicitly 

for QA/peer review

• Discrepancy reports prepared for 

purposes of patient care

• All statements made by a litigant for any 

purpose

Protected:

• QA committee minutes, records, 

studies, investigations

• Communications to/from QA 

committee

• Incident reports solicited by QA 

committee

CAVEAT: discoverable doesn’t mean 

admissible at trial

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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Strategies to Protect QA Materials

Strategies to Protect QA Materials

• Prepare radiologist for deposition

• Be aware of QA materials referring to

radiologist defendant

• QA forms should include less patient-

specific information to greatest extent

possible

• Document clear QA procedures

• Be aware that statements made by

radiologist defendant during QA process

likely discoverable

• Keep QA materials out of personnel files

• Keep QA materials out of patient records

• Only create QA materials as part of

officially documented QA processes

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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Other Common Issues 

Arising from Claims against Radiologists

Documenting Timeliness of Interpretation and Reporting

Scenario A (clear documentation benefits defense):

A child presented to the ED with testicular pain and swelling for four hours. He was taken

for an ultrasound and, one hour later, the images were transmitted to a teleradiologist.

Within minutes, the teleradiologist issued a report and telephoned the hospital to inform

of likely torsion. The hospital called in a urologist who arrived approximately one hour

later. He decided to perform surgery but waited three additional hours for a surgical suite

to become available. The child underwent surgery but the testicle could not be saved.

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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Other Common Issues Documenting 

Timeliness (continued)

Scenario B (clear documentation not helpful):

Patient with severe liver cirrhosis presents for Pre-TIPS evaluation (liver shunt

procedure). Has staged CT scan showing early enhancing lesions not picked up by

radiologist who issued the Preliminary Report. Parallel data (accession logs) showed

study viewed by several other teleradiologists who declined to review, leaving reviewer

with limited window for reporting on time sensitive study.

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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Other Common Issues 

Documenting Timeliness (continued) 

Strategies to Avoid Liability Risk

• Maintain clear, computer-generated 

documentation showing:

• Number of images transmitted for 

review

• Time images became available for 

review

• Time images were accessed by 

teleradiologist

• Time of any extraneous 

communications

• Time report/addendum was 

submitted to facility

• Time data is frequently not maintained

by the teleradiologist.

• In cases where the entity responsible for

maintaining the data is not a party, such

data should not be produced unless

necessary to defend a claim regarding

timeliness.

DEFENDING CLAIMS AGAINST RADIOLOGISTS

Documenting Timeliness of Interpretation and Reporting
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Other Common Issues Communicating 

Clinical Information 

Communicating Clinical Information

Scenario: An infant presented to the ED with signs of groin pain. The treating physician

ordered a pelvic/testicular ultrasound to rule out hernia. The tech imaged the

abdomen/pelvis down to the level of the inguinal canals, but did not image the testicles.

He indicated to the teleradiologist that the purpose of the “pelvic study” was to “rule out

hernia.” No other clinical information was transmitted. The study was adequate to rule

out hernia, and the teleradiologist issued his report. The infant was discharged and two

days later underwent surgery to remove a necrotic testicle caused by undiagnosed

torsion.

Result: Radiologist Dismissed

Significance: Clear documentation prevents potential discrepancies.

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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Other Common Issues Communicating 

Clinical Information (continued)

Communicating Clinical Information

Strategies to Avoid Liability Risk

• Maintain clear documentation demonstrating clinical information provided to

teleradiologist

• Clearly document extraneous communications

• Any suspicion of error, inquire directly of ordering facility

• Follow up on communications and requests for additional imaging to ensure timely

receipt

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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TOOLS TO DEFEND ON CAUSATION and 

LIMIT DAMAGES

• Even with a confirmed departure by a radiologist, the case 

may not be completely lost

• Causation requires that there was no causal link between the 

radiologists acts/omissions and the patients treatment 

options, prognosis, and outcome

• There are several tools that can be used to for this defense, 

including Experts and Depositions. 

DEFENDING CLAIMS AGAINST RADIOLOGISTS



44

Experts & Causation 

• The use of experts outside the field of radiology can be

beneficial to defending your radiologist.

• Using an expert in a field related to the patients condition

may aide in establishing a causation defense

DEFENDING CLAIMS AGAINST RADIOLOGISTS



45

Scenario A  

Scenario A: Around 10:00 p.m., a patient suffers stroke like

symptoms while home with her husband watching TV, including

the inability to move her right side and is unresponsive and

non-verbal. She gets to the Hospital around 11:30 p.m. where

a head CT is performed and the images are sent, at 12:07 a.m.,

to a teleradiologist with a medical history of “Neuro Code -- rule

out Stroke.” The radiologist reads the images and reports at

12:13 a.m. an “unremarkable study and no evidence of acute

hemorrhage.”

The patient remained at the hospital for another 5 hours before

a CT Angiogram is performed which reveals a thrombus in

the left MCA territory. The patient is transferred to another

hospital where she undergoes a craniectomy and suffers

significant neurological damage.

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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Scenario A -- Continued

• Expert Review: Expert Neuro-Radiologist opines that the 

thrombus was present in the initial CT scan and the 

interpreting radiologist missed the diagnosis. 

• Is the case lost at this Point?  

• Need to look at the remaining facts of the case.

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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Scenario A -- Continued

• Remaining Facts: The CT results from the radiologist were

reported to the attending neurologist, via phone call, around

12:40 a.m.by the attending physician who also inquired about

administering tPA ( a protein that is given to patients

experiencing ischemic strokes). The neurologist chose to

not administer tPA because he wanted a CT Angiogram

performed first. When deposed, the neurologist testified that

it was his decision to not give tPA because he wanted the CTA

performed and because it was his personal policy to not

administer tPA unless he first saw the patient in person and to

only administer tPA within a three hour window rom when the

patient was last normal. Here, that would have been by 1:00

a.m. In this matter, the neurologist did not actually see the

patient until 1:30 a.m. (thus, falling outside “his window”

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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Scenario A -- Continued

An expert Neurologist opined that because the radiologist timely

reported that there was no hemorrhage and because the patient was

presenting with clear stroke symptoms, tPA was indicated upon the

radiologists report.

Result : The attending neurologist’s testimony regarding his own

personal policies of not administering tPA outside of certain

guidelines coupled with the expert review of a Neurologist who

affirmed that tPA was indicated based on the radiologist’s report that

no hemorrhage was present, was enough for the Court to dismiss

the claims against the radiologist.

Significance: Need to look at the case and care of the patient as a

whole. Not just the radiology reports and whether or not a

radiologist may have missed a dx.

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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Scenario B

• Scenario B: Expectant mother presents for fetal anatomy

ultrasound at 21 weeks gestation. Defendant radiologist timely

identifies cervical funneling and shortening but does not call in

this emergent finding.

• The clinical team discharge the expectant mother home with a

prescription for vaginal progesterone before defendant

radiologist has finalized his report.

• Two weeks later the expectant mother delivers severely

premature daughter at 25 weeks gestation.

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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Scenario B - continued

• Expert Radiologist: confirms departure from standard of care

in failing to call in finding of cervical funelling and shortening

to the clinical team

• Expert OB/GYN: opines that the case is defensible on

causation. Attending OB/GYN diagnoses funneling and

shortening on physical examination and started the proper

treatment (vaginal progesterone) before ever receiving the

radiology report i.e. Defendant radiologist treatment had no

bearing on clinical team decisions. Clinical timely team made

the correct decision by assessment of physical presentation.

• Result: Defendant radiologist was dismissed from the action.

Despite his departure his reading/interpretation had no impact

on the treatment, prognosis, or outcome of the patient.

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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Using Depositions to Defend on Causation

• Patient presents on inpatient for laparoscopic hand assisted

left sigmoid resection cystoscopy and stent replacement

secondary to persistent diverticulitis. Remains stable until

post-operative day 4 when he developed SOB and acute

epigastric pain.

• CT of chest/abdomen demonstrated abnormal free air and

fluid for post operative day four (i.e. a leak). However,

defendant tele radiologist failed to identify this and reported a

normal CT

• Defendant teleradiologists report was finalized by an in-house

radiologist “Dr. X” who identified the bowel leak and advised

co-defendant surgeon. Patient was scheduled for surgery but

coded on the table and died in ICU two days later.

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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Depositions 

• Q: Other than the over-reading radiologist Dr. X, did you speak to 

any other radiologists regarding the CT results? 

• A. No

• Q: Did you have the opportunity to view the CT images yourself? 

• A. Yes

• Q: When did you view the CT images?

• A.  When I completed the second surgery I went to speak with Dr. X, 

to tell him that he was right about the level of free air. During this 

conversation we looked at the images on the screen. 

• Q: Did you view the images before you decided to perform the 

second surgery? 

• A: No. 

DEFENDING CLAIMS AGAINST RADIOLOGISTS
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• Q. Were you aware that another radiologist interpreted the images before 

the over reading radiologist? 

• A: Yes.

• Q. How did you know that?

• A. It is the normal procedure at the hospital. 

• Q. Do you know who provided the preliminary interpretation?

• A. Yes, the defendant radiologist. 

• Q. Did you ever read his report?

• A. No, I only read the final report. I didn’t see the defendant radiologists 

report until today. 

• Q. Did the over reading radiologist tell you the results of the preliminary 

report? 

• A. No. He just gave me his own report.

• Q. So would it be fair to say you never saw or relied upon the report 

authored by the defendant radiologist?

• A. Yes. 

CLAIMS AGAINST RADIOLOGISTS
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Understanding Damages

• Compensatory v. Punitive Damages
• Compensatory damages are meant to put the plaintiff 

back to their original position before the accident 
happened.  Compensatory damages include economic 
and non-economic damages.

• Punitive damages are meant to deter the wrongdoer’s 
conduct. Medical malpractice cases almost always 
involve negligence, which is challenging to deter 
because of the difficulty in showing that a doctor 
intentionally hurt their patient.

56



Economic Damages

• Damages awarded as compensation for monetary 
losses and expenses. 

• Include already incurred expenses or those likely to 
incur in the future, as a result of the defendant’s 
negligence. 

• Can include lost wages, other income including benefits 
such as pension contributions, medical care and 
expenses, lost earnings, and lost earning capacity. 
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Noneconomic Damages

• Damages awarded as compensation for non-monetary 
losses and injuries. 

• Include losses and injuries, which the plaintiff has 
suffered, or is likely to suffer in the future, as a result of 
the defendant’s negligence. 

• Can include physical pain and suffering, mental distress 
and suffering, permanent impairment or loss of 
function, disfigurement, loss of ability to enjoy life’s 
pleasures, loss of consortium, and death. 
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Loss of Consortium

• Damages owed to the spouse or family member 
and include the variety of intangible relations that 
exist between the plaintiff and spouse. 

• Intangibles are generally described in terms of 
affection, society, companionship, dependence, 
and reliance.

• May be limited by state laws. 
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Future Damages

• Loss of Earning Capacity
• The plaintiff is entitled to damages for the loss of future 

earnings based upon the evidence as to what he/she 
probably could have earned but for the harm caused by 
the defendant’s negligence and as to what the plaintiff 
can now earn through the earning period of his/her life. 

• Loss of Ability to Enjoy Life’s Pleasures 
• The jury can take into consideration evidence such as 

age, health, habits, and physical condition. 
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Wrongful Death and Survival 
Damages
• Damages under wrongful death statutes are meant 

to compensate the family members for the loss of 
their relationship to the victim. 

• These vary from state to state, but typically include the 
patient’s spouse and children.  

• Damages under survival statutes are based on the 
harm that the patient suffered between the 
malpractice and their death.

• This type of claim can either be brought by the estate of 
the patient or by their family members. 
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Damage Caps

• Damages caps limit the total amount of an award. 

• Often applied only to non-economic damages. 
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Effect of Caps

• Caps are an effort to limit the exposure of doctors, 
reduce awards, and keep down the costs of medical 
care. 

• Caps vary based on state. 
• For example: 

• No caps in Arizona.

• $300,000 cap on non-economic damages in Colorado. 
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Collateral Source

• Collateral Source Rule: any compensation that an 
injured person has received from a source other 
than the person who is legally responsible for the 
injuries will not reduce the amount of damages 
recoverable from the defendant. 

• Most often applied in cases where the injured 
person’s insurance paid for medical treatment 
associated with the injuries.
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Mitigating Damages

• When a person is injured through the negligence of 
someone else, the injured person has an duty to take 
reasonable steps to minimize the effects and loss 
related to his/her injuries. 

• This obligation includes seeking other employment 
and/or retraining if the person’s usual line of work is no 
longer feasible. 

• Even if a person who suffers personal injury through no 
fault of his or her own has an obligation to take 
reasonable steps to avoid further loss and to minimize 
the consequences of the injury. 

• The burden is on the defendant, but Plaintiff can help 
themselves.
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Mitigating Damages

• Future Surgeries?

Hildyard v. Western Fasteners, Inc., the court 
stated that “Plaintiff’s obligation to seek a cure for his 
injuries does not require him to submit to surgery which 
involves substantial hazards or which offers only a 
possibility of cure.” 522 P.2d 596; see Jones v. Eppler, 266 
P.2d 451 (Okl.); See also Annot., 48 A.L.R.2d 348. 

• Cost?

“Financial inability excuses a party’s responsibility 
to mitigate.” Burt v. Beautiful Savior Lutheran Church, 
809 P.2d 1064, 1068 (Colo. App. 1990). 
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Expert Testimony on Damages

• The facts in medical malpractice are usually too 
complex for non-doctors to determine if the patient’s 
doctor should be held liable for the patient’s injury. As 
a result, almost all medical malpractice cases require 
from a medical expert. 

• The medical expert will address: 
• Did the doctor follow the standard of care for doctors in the 

same position?
• Did the doctor’s failure to follow the standard of care injure 

the patient?

• Billing experts

• Life Care Planner
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Who Qualifies as a Medical 
Expert?
• State rules vary as to who may testify as a medical 

expert. 
• Some states have rules that prevent “career” providers 

of expert testimony. 
• Often, if the case involves malpractice within a 

specialized medical field, the state will require a 
specialist as the expert. 

• An expert may qualify as a specialist through a 
combination of academic and practical experience, or 
through board certification. 

• If the case involves general medicine, a wider range of 
doctors will have the experience and training necessary 
to qualify as an expert witness. 
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Billed, Paid or Both

• Argument behind what is billed by the medical 
provider compared with what the insurance 
carriers actually pay. 

• This makes it questionable whether the amount billed 
can be presumed to represent the reasonable value of 
medical services. 
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