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Disclaimers

Nothing  in  this  presentation  is  intended  as  legal  or  financial  
advice.   Any diagrams or charts contained herein are for illustration 
purposes only and are not intended as representations of legally 
compliant structures. 

Before you make any decision that may have legal implications, you 
should consult with a qualified legal professional for specific legal 
advice tailored to your situation.  Issuers and investors  should  seek  
the  advice  of  counsel  to  ensure  compliance  in  any potential 
security token offering or investment. 

You may not copy, reproduce, distribute, publish, display, perform, 
modify, create derivative works from, transmit, or in any way exploit 
this content.



Tokenization Generally 

Non-Fungible tokens and digital currencies have been exploding over the past year, and 
part of that explosion has been the tokenization of real estate.  This is a growing trend 
towards democratization of assets and allowing for investors not traditionally in the real 
estate space to become active and passive participants. Tokenization is effectively an 
elevated form of crowdfunding, more secure and more liquid for investors, while at the 
same time providing owners and developers with increased access to main street capital.  
Tokenization will become more commonplace as education increases, technology 
improves, and adaptation is more widely accepted. 



Token as a Passive Equity Interest

When an asset is tokenized, equity interests in an upper tier entity are 
represented not by traditional limited liability company interests or 
limited partnership interests, but by tokens on a blockchain.

Each token is unique, and the wallet holder can transfer their token 
and the benefits contained therewith. 

Different from Bitcoin or other crypto currency, a secured token in a 
real estate tokenization transaction is collateralized by an interest in 
an entity that owns a physical piece of property. 

You, the token holder, are the owner of a portion of a tangible piece of 
property, and the value of your token fluctuates by both the secondary 
market price as well as the value of that asset.    



BLOCKCHAIN & TOKENIZATION OVERVIEW

Blockchain 
Technology

What is blockchain?

How does it work?

Cryptocurrency and 
Tokenization

Cryptocurrency and tokenization – why 

Tokens and the real estate industry

Difference from traditional 
crowdfunding

Impact of Tokenization on the Real Estate 
Industry

Increased liquidity

Broader accessibility of real estate 
investment

Alleviation of transaction costs

Streamlined transfer and recording

Simplified communication with investors 

Multiple asset classes available to single 
investors



What is Blockchain?

Blockchain is a “Distributed Ledger Technology”
- A decentralized digital database which records and validates information 

across multiple entities or locations

Data is recorded to the blockchain in “blocks”
- Each “block” of data is added to a traceable “chain” which is immediately 

verifiable

 The “chain” is secured cryptographically
- It is immutable and accessible to validated users



How Does Blockchain Work



Cryptocurrency vs. Security Tokens

Cryptocurrency
- Cryptographically secured digital currency
- Does not represent an interest other than itself/its own market value
- Transactions are recorded to distributed ledgers/blockchain

Securities Tokens
- Cryptographically secured digital entity representing some real-world interest, 

i.e., real estate tokens
- Like cryptocurrencies

• Cryptographically secured

• Able to be sold/bought on secondary market

• Transactions are recorded to blockchain/distributed ledger

- Cryptocurrencies represent a dollar amount, while securities tokens can be 
used to represent an interest in real estate, share of an entity, or other security 
interests



Beyond a Traditional RE Equity Interest

 Investors may be able to obtain perks that are built into tokens 
beyond that of just a limited equity interest. 

 Tokenization can be customized to benefit investors for specific 
projects.  For example, if the asset is a museum, in addition to the 
equity interest, the token can also provide token holders with access 
to special events available only to token holders (similar to recent 
NFT transactions).

Sales on the secondary market provide for increased liquidity

 Investors don’t need to be invited to participate.

Simple to understand and no extensive document negotiation.

Reduce transaction costs. 
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Overview

 Tokenization is an emerging trend representing the synergy of real 

estate investing and blockchain technology. 

 Refers to the process of representing interests in real assets on a 

blockchain or distributed  ledger  in  the  form  of  a  token,  such  that 

ownership can be transferred via the blockchain’s protocol. 

 Has the potential to help fund issuers raise capital more efficiently, 

while also giving investors increased access to investments, with 

increased transparency and liquidity.
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Overview of Digital Securities

 What is a digital security?

• Digital securities are comparable to traditional types of securities, 
such as equities or bonds.

• Can represent ownership interests in tangible assets, such as real 
estate, or in shares of an operating company or a fund.

• Enhanced using the benefits of blockchain and smart contract 
technology.

• Issued in compliance with traditional regulatory requirements 
and investor protections.

• Allow investors to view record ownership on a secured 
blockchain network, providing increased transparency without 
impacting traditional regulatory compliance and investor 
protections.

 The tokenization of real estate makes it easier to buy and sell real estate 
interests, adding liquidity to the market while at the same time leveraging 
technology to increase transparency, reduce costs, and increase security.
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Why Tokenize Real Estate? 

 Reduce Costs

– A digital secondary market can be cost-effective, since issuers do not 
have to address resales piecemeal.

 Sponsor Control

– Principals can manage the lifespan of their assets without needing to 
account for providing liquidity to investors.

 Simplify Due Diligence and Communications

– Secondary trading requires pre-trade disclosures to investors and 
coordination among buyer, seller, and issuer.

 Democratization

– Lower investment threshold = broader investor pool.

– Portfolio diversification opportunities.

 Standardization

– The use of smart contracts to create standardized transactions results 
in increased efficiency by reducing variance, reducing the chance of 
error, and reducing costs.
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Why Tokenize Real Estate? (cont.) 

 Liquidity

• Fractionalization – the ability to own fractions of a physical asset.

• A digital secondary market.  Assets are less attractive if investors 

cannot exit easily, leading to haircuts on gains. Market can be cost-

effective since issuers do not have to address resales piecemeal.

Both issuers and investors benefit from increased liquidity:

Issuers: Increased market access and reduced costs of entry means
increased access to investors. The increased flexibility and liquidity
afforded investors will likely also result in a lower cost of capital for sponsors.

Investors: The flexibility afforded by the ability to potentially trade tokens on
secondary exchanges and to easily pledge equity tokens as collateral on
decentralized lending platforms make these structures extremely
appealing compared to typical real estate funds and syndications.
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Why Tokenize Real Estate? (cont.)

 Access to global capital

 Transparency and authentication:

– Because assets live on a blockchain, facilitates provable digital ownership,
authentication, and transparent transaction/price history.

– The immutable nature of blockchains provides greater trust and security by
preventing tampering, counterfeiting, and fraud.

– Issuers can track exactly who owns their tokens via blockchain analytics,
rather than fractured data.

– Makes reporting and monitoring easier, reducing platform and issuer risk.

– Further reduces platform and issuer risk by allowing self-custody and by
creating immutable records that can be viewed independent of the platform’s
operation. Reduces friction of bankruptcy and custody issues

 Programmability:

– Smart contracts allow for automatic transaction execution, reducing the need
for intermediaries and enabling seamless asset transfers.

– More customization and rules than a traditional share or stake in an asset,
facilitating features such as automatic, self-executing lockup periods and
transfer restrictions.
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Why Tokenize Real Estate? (cont.)

• Security: Compared to a standard centralized database, a blockchain 
further reduces platform risk by making it more difficult to compromise the 
network, in particular with more tested networks such as Ethereum. 

• It should be noted, however, that smart contracts are susceptible to 
hacks, the loss from which can be difficult to mitigate given their 
automated nature.

• Immutability: The  immutable  nature  of  blockchain  technology  is  a  
major  benefit,  allowing  for  absolute verification of title, and reducing 
reliance on representations from counterparties regarding ownership and 
lack of encumbrances.

• Automate KYC/AML procedures

• Streamline accreditation processes

• Simplified investor communications and management 

• Manage investor reports and cap table digitally

• Automate token controls for compliance with securities laws

• Permit secondary market trading
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Why Tokenize Real Estate? (cont.) 

 Increased Returns: Integration of DeFi protocols will allow investors
and operators to increase yields compared to typical real estate deals.

 Examples include:

1. Depositing operating cashflows into yield generating protocols to

compound earnings prior to making distributions to investors.

2. Leveraging security tokens to borrow and farm stablecoins.

3. Offering incentives to investors in the form of utility tokens to be
used for priority investment in future offerings or increased
returns relative to other investors.
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Why Tokenize Real Estate? (cont.)

1. Capital calls and distributions – the ability to collect and distribute capital electronically at reduced 
costs greatly increases convenience to sponsors. Distributions can also be made in the form 
stablecoins directly to wallet addresses, without the need to verify account information or other 
details.

2. Governance – to the extent votes are required, investors can easily vote through governance 
protocols that allow token holders to cast votes easily.

3. Transfers – transfers or repurchases can be accommodated instantly and with minimal transaction 
cost.

4. Smart contracts can be used to ensure compliance, such as locking in a minimum contribution from 
the sponsor, or restricting access to purchases to whitelisted wallets.

Compliance/Administration:
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Regulatory Considerations: Securities Act

• Securities offerings are heavily regulated in the U.S. and abroad. Failure to abide by 
regulations with respect to offering, selling, and marketing a DSO can subject an issuer and 
its principals to civil fines and penalties, as well as recission of any contracts with purchasers.

• Securities Act of 1933

• Registration required unless offering is made pursuant to an exemption:

• Regulation D - Rule 506(c) (Accredited Investors Only)

• Regulation D - Rule 506(b) (Accredited Investors + 35 Non-Accredited Investors)

• Regulation A - Mini IPO (Requires SEC Approval)

• Regulation CF - $5M limit (Ideal for smaller raises but of limited use for tokenization)

• Investor Limitations To Prevent Public Reporting Requirements

• A private company may become subject to SEC reporting obligations inadvertently if it 
has: total assets exceeding $10 million as of the last day of its fiscal year, and a class of 
equity securities held of record by either 2,000 persons or 500 persons who are not 
accredited investors.

• Anti-Fraud Provisions

• Prohibits fraud, material misstatements, and omissions.

• Addressed through disclosures in private placement memoranda and review of 
marketing materials.



11

Regulation D – 506(c)

 Overview 

– No restrictions on advertising – general solicitation is permitted

 In contrast to Reg D – 506(b), which prohibits general solicitation

– No prospectus required (although issuers generally release a PPM)

– Issuers can raise an unlimited amount of funds

– No financial reporting requirements for the issuer

– State securities laws are pre-empted (no need to seek registration or exemption on 
a state level)

– Only accredited investors may participate in the sale

 In contrast to Reg D – 506(b), which permits participation of up to 35 
sophisticated investors even if not accredited

– General partner must independently verify accredited status of investors

 In contrast to Reg D – 506(b), under which limited partners can self-verify

– Purchasers cannot transfer their securities for one year (subject to certain 
exceptions), and only after restricted legend is removed

– Form D must be filed with the SEC 15 days after the first sale
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Regulation S

 Overview

– Rule 901 says that “offers and sales that occur outside the United 

States” don’t have to be registered.

BEWARE: The SEC has never clearly explained when an offer and 

sale occur outside the United States, so important to vet carefully 

when relying on Rule 901 alone.

– Fortunately, Rule 903 provides a safe harbor – if an offer and sale 

satisfy the following requirements, they are deemed to occur outside 

the United States:

 Offer and sale made in an offshore transaction;

 No directed selling efforts are made in the United States; and

 Certain other requirements described in 903(b) are satisfied
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Regulatory Considerations: Investment Company Act

• Regulates investment funds, including real estate investment funds

• Private fund exemptions generally limit the number or nature of 
purchasers

• 3(c)(1) Exemption - permits no more than 100 beneficial owners

• 3(c)(7) Exemption - permits "qualified purchasers" only

• Investments in "real estate interests" and LP or LLC interests directly 
owning real estate generally not considered "securities"

• Issuers conducting activities that do not fall within exemption will be 
subject to reporting requirements and may be required to register as an 
investment company unless exempt

• Key Considerations:

• Will the issuer be acquiring real property directly or indirectly through 
a wholly-owned SPV?

• Will the issuer be acquiring assets other than real estate?
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Regulatory Considerations: Investment Advisers Act

• Requires firms and individuals compensated for advising others about 

securities investments to register with the SEC and conform to 

regulations designed to protect investors.

• Generally only advisers who have at least $100 million of assets 

under management or advise a registered investment company must 

register.

• Other investment advisers typically register with the state in which the 

investment adviser maintains its principal place of business.
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Regulatory Considerations: Secondary Sales

• Publicly Traded Partnership Rules

• A PTP is a partnership whose interests are traded on an established 
securities market or readily tradable on a secondary market. PTPs 
are taxed as C-corporations. As a result, PTPs are subject to two 
levels of tax on their income, at the:

• Entity level when earned.

• Partner (or member) level when distributed.

• Partnerships with certain passive-type income, or that are engaged in 
certain businesses historically conducted in partnership form (generally 
natural resource industries), are not classified as PTPs under the 
qualifying income exception. The qualifying income exception is 
available for a taxable year only if both:

• 90% or more of the partnership's gross income for that year consists 
of specified types of qualifying income; and

• The partnership met the 90% test for all preceding taxable years..
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Other Regulatory Considerations

 AML/KYC requirements

 Licensing/registration obligations: 

– Alternative trading systems

– Broker/dealer requirements: marketing, advisors, finders, etc.  

– State money transmitter licensing

 Varying regulation across international markets complicates the ability to 
launch security token offerings across multiple jurisdictions.

 Countries like Singapore are encouraging innovation by creating regulatory 
sandboxes, where fintech companies are permitted to test new technologies 
under relaxed legal and licensing requirements for a set period.

– These programs allow companies to launch new technologies in the 
financial sector, while regulators can observe the activity and shape 
regulatory requirements accordingly. 

 While the U.S. does not have a fintech sandbox at the federal level, several 
states, such as Florida, Nevada. and Wyoming, allow fintech companies to 
offer new products or services in a sandbox framework without obtaining state 
licenses that are otherwise required. 
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Types of Real Estate Tokenization

1. Fractional Direct Ownership of Real Estate

2.  Ownership of LP or LLC Interests in Real Estate Funds 
or other Legal Entities that Own Real Estate Assets

3.  Ownership of Interests in Debt Secured by Real Estate 
Assets

4.  Tokenized REITs

5.  Rights to Share in Income or Profit Streams Derived from 
Real Estate Assets
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Fungible v. Non-fungible Tokenization

 Fungible tokens are non-unique, divisible, and interchangeable with 
other tokens of the same kind.

– Fungible tokens may be useful for selling fractions of ownership in a 
physical asset or equity interests in an entity holding the asset, where 
each token represents the same unit of value and is not unique from 
other tokens.

 Non-fungible tokens are unique, non-divisible, and non-
interchangeable.

– NFTs are useful for tokenizing and selling specific physical one-of-one 
assets like a field or a home. 

 According to research and surveys from the World Economic Forum 
(WEF) and Deloitte, a large part of our future economy will be driven by 
the tokenization of real world assets, and the business value-add of 
blockchain will grow to slightly more than $176 billion by 2025 and 
exceed $3.1 trillion by 2030.

 An even more bullish recent report by Boston Consulting Group (BCG) 
predicts that asset tokenization will grow into a $16 trillion 
opportunity by 2030. 
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Interesting Use Cases

 St. Regis Resort – Aspen, CO

 Elevated Returns tokenized 

20% of equity in the resort, with 

a total appraised value of 

$262mm. 

 The Issuer, Aspen Digital Inc., is 

a Maryland corporation formed 

for the sole purpose of owning 

the St. Regis Aspen Resort.

 “Aspencoins,” a security token, 

were offered under Reg D 

506(c) to accredited investors at 

$1.00 per token.
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Interesting Use Cases (cont.)

 Propy – homes sold as NFTs

 Propy utilizes smart contracts 
and its proprietary platform to 
enable almost instantaneous 
home purchases as NFTs, wallet-
to-wallet. 

 All traditional legal work and 
processes are handled by Propy 
on the back-end in tandem with 
the purchase of the NFT. 

 All appraisals and inspections are 
presented upfront so that 
potential purchasers are armed 
with information to make a buying 
decision. 

 The NFT purchaser owns a U.S. 
based entity that owns the 
property. 
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Interesting Use Cases (cont.)

 Lofty AI – fractional ownership of rental 
properties

 Lofty is a marketplace that connects buyers and 
sellers.  Anyone (in theory) can become an 
investor in real estate/rental income for as little 
as $50 per token. 

 Tokens represent a share of ownership in a 
Delaware LLC, and no purchaser can hold more 
than 10% of ownership.

 Token holders have decision-making power to 
vote on management decisions (similar to a 
DAO).

 Currently no secondary market for Lofty tokens.

 Lofty AI claims its tokens are not securities under 
federal law, but it has stopped allowing 
purchases from California due to the State’s 
arguably broader definition of a security.
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Interesting Use Cases (cont.)

 RedSwan CRE is a security token capital markets platform focused 
on real estate.  RedSwan offers exposure to individual properties, 
portfolios of properties, and real estate investment funds in the form of 
blockchain-based tokens through exempted Reg D 506(c) and Reg S 
offerings.

 Investors must complete a questionnaire, undergo KYC/AML checks, 
and verify accredited investor status (for U.S. based investors).

 Each issuance carries a minimum investment of between $1,000 -
$10,000, with tokens denominated at $1.00 each.  Digital shares are 
allocated to investors once subscription agreements are signed and 
payment (USD or USDC) is received.

 Tokens are issued through Red Swan Real Estate Fund LLC, which is 
a Registered Investment Advisor.  RedSwan tokens are custodied in a 
secure custodial vault at Coinbase and are tradeable on partner ATS 
secondary exchanges, subject to a required holding period of one 
year. 
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Interesting Use Cases (cont.)

 Finka Token is an ERC-20 security token created on the Token 

Economy Operating System (TEOS) that represents revenue interests 

in a cattle ranch in Bolivia.  

 Each token entitles the holder to 1/10,000,000 of top-line revenue of 

the ranch and is backed by the productive cattle herd.  

 Investors even have free access to the ranch to see the cattle 

ranching process. 
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Why Now?

Evolution of technology:

• Safer; time-tested.

• Increase in development 
activity on major 
blockchains.

• Increase in adoption.

Emergence of DeFi:

• New opportunities to 
increase returns through 
DeFi borrowing and 
lending.

• Access to rapidly 
expanding network of 
investors.
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Risks

 Market Access ≠ Liquidity (at least not necessarily).

– The opportunity for a broader group to invest does not guarantee 

the development of a liquid secondary market.

– Reg D offerings are favored, but those securities will be restricted 

at issuance to accredited (or sophisticated) investors. 

 Regulatory uncertainty.

 Lack of standardization and interoperability across platforms.

 Cybersecurity, network stability, and scalability limitations.

 Disconnect between digital and physical items – may require use of a 

credible centralized custodian to guarantee connection of token to 

physical item. 

 Lack of education and of user-friendly interfaces.



26

Risks (cont.)

Deal Risk:

General risks
associated with
investment in 

underlying asset

Issuer Risk:

- Fraud

- Non-performance

- Competence

Platform Risk:

- Bankruptcy

- Fraud

- Non-performance
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Risks (cont.)

Restrictions on resale for certain types of offerings. 

KYC/AML compliance.

Accredited investor verification requirements.

Restricting type, number, and location of investors. 

Potential changes in reporting requirements.

Potential regulations relating to custody of assets and currency exchanges.

Complex: Details can be complicated, such as which investor is entitled to 
distributions based on time of ownership.

Adoption:  Mass adoption, while accelerating, is probably a few years away 
still, and will likely slow for a time as a result of the FTX meltdown. 

Counterparties: Lack of knowledge could make for challenges in working with 
lenders and other more traditional counterparties.

Regulatory Compliance:
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Five Steps of Tokenization

1. Asset identification 

 Identification of the asset, which may involve its acquisition, financing, and 
appraisal.

2. Smart contract generation

 Developed in compliance with securities laws and the creation of a smart 
contract.

3. Token creation 

 Determining the number and type of tokens; selection of a marketplace.

4. Marketing and distribution

 Marketing of the offering with compliance in mind, screening for investor 
identity/accreditation; listing of tokens on exchanges. 

5. Offering/post-offering support 

 Ongoing support for investors and distributing profits or other rights to 
payment as required; potentially offering custody options for investors.
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How Does It Work?

Prepare legal documentation like a traditional offering, but with disclosures and operating provisions tailored to a 
tokenized offering.

A token is minted as a digital representation of ownership. An issuer has the option to create a smart contract and issue 
its own tokens, but increasingly, technology platforms are emerging to facilitate this process. At present, the dominant 
form of tokenization relies on the Ethereum blockchain through the issuance of non-fungible tokens, such as ERC-721 or 
more recently, ERC-1155 tokens. The tokens can further be programmed or restricted to automate compliance 
requirements

Investors make capital contributions to the venture (either in dollars or with the ability to invest directly in cryptocurrencies, 
such as ETH or BTC) in exchange for security tokens representing each investor’s share of the venture. The NFT is 
recorded on a distributed ledger, allowing for an immutable and transferrable record of ownership.

Subject to regulatory compliance, the security tokens may also eventually be traded between investors on secondary 
exchanges, as well as used as collateral to borrower against on DeFi protocols.

Returns from investments can be distributed to investors using stablecoins, such as USDT.
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Key Considerations: Technology

 All  of  the  key  tokenization  practices  must  be maintained by a 

chosen tokenization platform including:

– KYC/AML/accreditation process

– Token issuance with a compliance protocol 

– Maintaining cap tables

– Secondary trading integration

– Reporting and investor management
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Additional Considerations

 Asset type

 Current corporate structure 

 Type of interest to be tokenized

 Multijurisdictional (multi-regimen) treatment of tokens

 U.S. and global tax compliance

 Location (real estate situs) 

 Tokenization ratio
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Stage 1: Preparation

 What’s involved? At a minimum:

– Determination and implementation of the corporate structure, 

offering structure,  token features

– Valuation and financials

– Preparation of a private placement memorandum, token purchase 

agreement/subscription agreement, necessary questionnaires

– Contracting with providers (tokenization platform, etc.)

– Whitelisting (advance AML/KYC/investor accreditation)

– Compliance with marketing restrictions

 How long does it take?  8-16 weeks (excluding marketing)
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Offering Terms and Disclosures

 Company overview, projections, financials, and risks

 Rights attached to a token (e.g., common/preferred equity, 

distributions, profit-sharing, management/voting rights)

 Buyback / redemption rights 

 Transfer restrictions

 Token price / soft cap / hard cap

 Accepted currencies and conversion rates 

 Use of proceeds

 Management team
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Stage 2: Token Sale

 KYC/AML/accreditation

 Implementing sales/returns/burns/ 

 Transfer restrictions on smart contracts

 Collection and custody of crypto/fiat

 Issuance of tokens (compliant with regulations)
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Stage 3: Life Cycle

 Communications with investors 

 Cap table management

– 2,000 shareholder rule (debt vs. equity)

 Secondary trading & anti-flowback
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Tokenization Best Practices

Legal Best Practices:

1. Select a jurisdiction.

2. Form a special purpose entity/vehicle.

3. Decide on a type of offering.

o Registration or 33 Act exemptions.

4. Design the security to be tokenized.

o Is the token an interest in property, an interest in an 
entity, a profit-sharing interest, etc.?

5. Collect and review KYC information from investors. 

o Tailor compliance to statutory requirements.

6. Determine applicable reporting.

o Filings; marketing materials.

7. Create and finalize necessary documentation.
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Tokenization Best Practices (cont.)

Technology Best Practices:

1. Designing the collection process for KYC 
information (gated market).

2. Customizing the paperwork needed while 
automating as much of the process as possible via 
smart contracts. 

3. Determining how investors pay for the tokens 
(fiat/crypto).

4. Arranging for custody options. 

5. Testing to ensure functionality and proper 
execution.
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Tokenization – Looking Ahead

Introduction of tokenization

Skepticism of tokenization 

because of general 

skepticism/unfamiliarity with 

digital assets

Some market actors begin 

leveraging tokenization

Market actors and the public 

accept and trust the 

technology as an improvement 

on current processes

Private asset transactions 

are consummated via 

blockchain & tokens

Even if the full democratization of private 

asset ownership does not occur through 

tokenization, the efficiency gains of a 

blockchain-based system will likely lead to 

significant adoption of tokenization.

To reap the benefits of tokenization, 

market participants may push for a new 

Section 5 exemption that allows for initial 

offerings of tokenized securities to be sold 

to non-accredited investors.
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