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Background and Existing Rules 

• Traditionally, few shareholders at public companies attend a company’s shareholders 

meeting to vote in person.  Instead, the primary means for shareholders to vote on the 

election of directors and other matters is through the proxy process

• The existing proxy rules do not allow shareholders voting by proxy in a contested election 

to replicate the vote they could cast if they voted in person at a shareholder meeting 

• Shareholders voting in person at a meeting may select among all dully nominated director 

candidates proposed for election by any party in an election contest and vote for any 

combination of those candidates.  

• Shareholders voting by proxy do not have the same flexibility due to the interplay of 

federal and state law which results in shareholders voting by proxy generally being unable 

to choose a mix of dissident and company nominees 

• Under the existing rules, during a contested election, the company and dissident would 

typically disseminate their own separate proxy statements and proxy cards that include 

only their respective slate of nominees

• Shareholders voting by proxy then must choose between the dissident’s or company’s 

proxy card which would generally limit the ability of shareholders to vote for a mix of 

director candidates from both sides slates in a contest
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Background and Existing Rules 

• “Bona Fide Nominee Rule:”  Under the existing bona fide nominee rule (Rule 14a-4(d)(4)), a proxy 

card cannot contain the name of a nominee unless the nominee has consented to the inclusion of 

his/her name.  Thus, a dissident proposing a short slate could not, to fill out it’s slate, include the name 

or names of one or more nominees from the company’s slate who have not consented

− Such consent is virtually never given; among other things, it would send a message of division within the 

company’s board, and company nominees would not want affirmatively to associate themselves with the 

dissident

• “Short Slate Rule:” Notwithstanding the bona fide nominee rule, the SEC has recognized the issues 

in a system that permits short slates but requires shareholders voting by proxy to vote on only one 

proxy card – the company’s or the dissident’s.  Accordingly, the SEC has, pursuant to existing Rule 14a-

4(d)(4) (the “short slate rule”), provided that if a dissident proposes a short slate, it may – without 

identifying by name the company nominees it would support – “round out” its slate with company 

nominees

− The mechanic for accomplishing this is:  the dissident would indicate on its proxy card that, in addition to 

voting for its own nominees, the dissident will vote for all the company’s nominees except specified 

nominees who are “targeted” for replacement by the short slate

− If the dissident uses the short slate rule, shareholders who vote on the dissident’s proxy card would be 

voting “for” the dissident’s nominees and “for” those company nominees who were not targeted for 

replacement by the dissident

• While the existing “short-slate” rule addresses certain aspects of the issues resulting from being able to 

vote on only one card, shareholders still lack the ability to make selections based on their preferences 

for particular director candidates as they could were they voting in person at a shareholder meeting – at 

a meeting they have flexibility to choose a mix of dissident and company nominees
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Overview of New Rules  

• On November 17, 2021, the U.S. Securities and Exchange Commission (the “SEC”) adopted new Rule 

14a-19 and amendments to existing rules under the Securities Exchange Act of 1934 to require the use 

of “universal” proxy cards in all nonexempt director election contests at publicly traded companies in the 

U.S. (collectively, the “New Rules”).  The New Rules:

− Require both companies and dissidents to list on their proxy cards all properly nominated director candidates (i.e., the 

company’s nominees, the dissident’s nominees and proxy access nominees)

− Expand the determination of a “bona fide nominee” to include a person who consents to being named in a proxy statement for a 

company’s next shareholders meeting to elect directors

− Require dissidents to provide notice to companies of their intent to solicit proxies and to provide the names of their nominees no 

later than 60 calendar days before the anniversary of the previous year’s annual meeting

− Require a company to notify dissidents of the names of the company’s nominees no later than 50 calendar days before the 

anniversary of the previous year’s annual meeting

− Require dissidents to file their definitive proxy statement by the later of (i) 25 calendar days before the shareholders meeting or 

(ii) five calendar days after the company files its definitive proxy statement

− Require each side in a proxy contest to refer shareholders to the other party’s proxy statement for information about the other 

party’s nominees and refer shareholders to the SEC’s website to access the other side’s proxy free of charge

− Require that dissidents solicit the holders of shares representing at least 67% of the voting power entitled to vote at the meeting

− Establish presentation and formatting requirements for universal proxy cards so that each party’s nominees are presented in a

clear, neutral manner

− Require proxy cards to include an “against” voting option in director elections when there is a legal effect to a vote against a

nominee

− Require that the proxy card provide shareholders the ability to “abstain” in a director election where a majority voting standard 

applies

− Require proxy statement disclosure about the effect of a “withhold” vote in an election of directors
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Overview of New Rules (continued)

• The New Rules will eliminate the SEC’s “short slate rule,” permitting dissidents to seek proxies for a 

minority of board seats as well as company nominees who are not targeted

• The SEC reasoned that the New Rules allowed shareholders voting by proxy to be able to elect 

directors in a manner consistent with their right to vote in person at a shareholder meeting

• The New Rules will become effective for all applicable public company annual meetings involving 

contested elections held after August 31, 2022

− Registered investment companies and business development companies are exempt from the New Rules
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Overview of New Rules – Notice Requirements 

Dissident Notice to the Company 

• The New Rules require a dissident to provide notice to the company, subject to certain limited 

exceptions, no later than sixty (60) calendar days prior to the anniversary date of the previous year’s 

annual meeting and the notice must include: 

− the name of all nominees for which the dissident intends to solicit proxies, unless such information has been 

previously provided in a preliminary or definitive proxy statement filed by the dissident; and 

− a statement that the dissident intends to solicit holders of shares representing at least 67% of the voting 

power entitled to vote in the election of directors 

• The nomination notice is not required to be filed with the SEC or otherwise made public 

• A dissident’s obligation to comply with the New Rules’ advance notice requirement is in addition to its 

obligation to comply with any applicable advance notice provisions under the company’s governing 

documents 

Company Notice to the Dissident 

• A company receiving notice from a dissident is required to notify the dissident of the names of the 

company’s nominees no later than fifty (50) calendar days prior to the anniversary date of the previous 

year’s annual meeting 

• Any change in the company’s nominees requires prompt notification to the dissident 

− If the dissident has already disseminated a universal proxy card, the dissident may (but is not required to) 

disseminate a new proxy card reflecting the changes 
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Overview of New Rules – Proxy Statements 

• Under the New Rules, both the company’s and the dissident’s proxy statements are required to include 

disclosures referring shareholders to the other party’s proxy statement for information about the other 

party’s nominees and explaining that the other proxy statement is available on the SEC’s website free 

of charge 

• Under the New Rules a company is required to disclose in its proxy statement how it intends to treat 

proxy authority granted in favor of a dissident’s nominees if the dissident abandons its solicitation or 

fails to comply with the universal proxy rule (e.g., failing to solicit the requisite percentage of 

shareholders)

• A dissident will be required to 

− (i) file its definitive proxy statement at least twenty-five (25) calendar days before the company’s 

annual meeting or five (5) calendar days after the company files its definitive proxy statement, 

whichever is later, and

− (ii) include disclosure concerning the dissident’s intent to solicit holders of at least 67% of the voting 

power entitled to vote in the election of directors

• A dissident’s failure to timely file its proxy statement will preclude it from soliciting proxies, and the 

company has the option to disseminate a new proxy card with only the company’s nominees (and, if 

applicable, any proxy access nominees)

• In addition, under the New Rules companies are required to disclose in their annual proxy statement the 

deadline for receiving notice of a dissident’s nominees for inclusion on a universal proxy card in 

connection with the next annual meeting
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Overview of New Rules – Proxy Cards 

• The New Rules require use of a universal proxy card by both the company and the dissident soliciting proxies in all 

nonexempt director election contests 

• The proxy card, in addition to the option to choose either the company’s or the dissident’s full slate of nominees, must 

contain the option for shareholders to select any combination of nominees between the company’s and the dissident’s 

slate of nominees

• Companies and dissidents will be permitted (but not required) to allow shareholders to grant authority to vote for the full 

slate of either the company or the dissident as a group, so long as the proxy card also provides similar means by which a 

shareholder can withhold authority to vote for such group

− However, this option is not available if there are also proxy access nominees on the ballot

• The New Rules also mandate certain requirements for the presentation and formatting of the proxy card itself, including: 

− listing the names of all duly nominated nominees, clearly distinguishing between company nominees, dissident 

nominees and proxy access nominees, and alphabetically listing the nominees by last name within each group;

− using the same font type, style and size for all nominees presented on the proxy card;

− prominently disclosing the maximum number of nominees for which authority to vote can be granted; 

− providing a means for shareholders to grant authority to vote for the nominees set forth in the proxy card; and

− prominently disclosing how a proxy will be treated if it is cast for more or less than the number of directors to be 

elected, or if no direction is given

• The New Rules do not require the company and the dissident to use identical cards but only that their respective 

universal proxy cards adhere to the rules described above 

− Companies and dissidents are still permitted to provide their distinct proxy voting recommendations on their proxy 

cards, including listing company nominees before the dissident nominees and vice versa and they can choose 

different colors for their proxy cards
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Overview of New Rules – Miscellaneous 

• In an effort to address confusion that often arose when companies adopted majority voting standards 

for director elections but disseminated proxy cards that provided voting options based on a plurality 

voting standard, the New Rules require:

− inclusion of an “against” voting option for director elections where there is a legal effect to such vote;

− inclusion of an “abstain” option for director elections where a majority voting standard applies; and

− disclosure regarding the effect of a “withhold” vote on director elections in the proxy statement

• The SEC also amended Rule 14a-5(c), allowing the company and the dissident to satisfy certain 

disclosure obligations by referring information that is already, or will be, furnished by another 

party in its proxy statement 

− Currently, Rule 14a-5(c) permits parties to refer to information only if it has been previously furnished

− Therefore, the SEC clarified Rule 14a-5(c) to allow a party to rely on the rule to reference information 

that is reasonably expected to be filed in an upcoming proxy statement of the other party
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Company files and mails definitive proxy materials, including universal proxy card and any 

additional soliciting materials

Parties file/mail additional soliciting material

Week of February 27

Week of March 21

May 5**

Week of April 24
ISS/Glass Lewis recommendations; parties file/mail additional 

soliciting material

Week of April 24

2023 Annual Meeting

ISS/Glass Lewis meetings and parties file/mail additional soliciting 

material 

Week of April 17 Parties file/mail additional soliciting material

Week of May 1 

Company files preliminary proxy materials

Week of April 17

Parties file/mail additional soliciting material

*   Advance notice deadline based on 120-90 calendar days before anniversary date of previous year’s annual meeting

** 2023 annual meeting based on previous year’s meeting of May 5, 2022

January 5 –
February 4*

Advance Notice Window (Dissident gives notice of nominees under Company bylaws)

Hypothetical Proxy Contest Timeline (2023)

March 6

SEC deadline for Company to notify Dissident of Company nominees

Week of April 10
Dissident files and mails definitive proxy materials, including universal proxy card, by the 

later of (i) 25 days before meeting or (ii) 5 calendar days after Company’s definitive proxy 

February 14

SEC deadline for Dissident to provide notice of Dissident’s (i) nominees and (ii) intention to 

solicit at least 67% of outstanding stock entitled to vote 

March 16

Mail broker search card 

March 14 Tentative Record Date 
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