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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.
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Presenters

Scott Elliott
Partner, Baker Botts

Mr. Elliott advises a wide range of clients on environmental, health and safety issues. He routinely 
counsels clients in the chemical and energy industries on matters involving major industrial accidents, 
crisis response, process safety incidents and workplace fatalities.

Kimberly Richardson
Senior Counsel, DuPont

Ms. Richardson serves as Senior Counsel at DuPont and is responsible for overseeing legal matters related 
to health, safety and security for all DuPont operations around the globe.

Steve Solow
Partner, Baker Botts

Mr. Solow focuses his practice on business crimes, internal investigations, corporate compliance and 
security programs and environmental civil and criminal litigation.
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Agenda

• RMP 101
• Status of challenges to recent changes to the Risk Management Program
• Enforcement Efforts by DOJ, State and local governments, civil and criminal
• Emerging State Regulatory Approaches
• Risk Management Program under the Biden Administration
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RMP Background

• Process safety regulation in the United States primarily addressed by 
two regulatory schemes: OSHA’s Process Safety Management 
(“PSM”) Standard and EPA’s Risk Management Program (“RMP”)
– Both issued in the 1990s
– Intended to prevent or minimize the consequences of accidental 

chemical releases.
• Both are performance-oriented regulations; owner/operator has 

flexibility to develop system to comply (within reason)
• RMP requirements generally include:

– Implementing a risk management program 
– Submitting a risk management plan to EPA
– Analyzing potential offsite consequences of a worst-case 

accidental release
9
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RMP Background (cont.)

10

• RMP coverage triggered when “an owner or operator of a stationary 
source that has more than a threshold quantity of a regulated 
substance in a process” (aka when there is a “covered process”)
– “Process” is means, in pertinent part:  “any activity involving a regulated 

substance including any use, storage, manufacturing, handling, or on-
site movement of such substances.”

• Requirements for risk management program vary depending on site 
specific circumstances, EPA provides three program levels
– Program 1: Processes which would not affect the public in the case of a 

worst-case release
– Program 2: Processes not eligible for Program 1 or subject to Program 3
– Program 3: Processes not eligible for Program 1 and either subject to 

PSM or classified in one of ten specified North American Industrial 
Classification System (NAICS) codes
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RMP Background (cont.)
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• Program 3 carries extensive 
compliance obligations, 
composed of 14 prevention 
program elements

• Program 2 has streamlined 
prevention program 
requirements

– Mechanical Integrity
– Hot Work Permit
– Management of Change
– Incident Investigation
– Emergency Planning and 

Response
– Compliance Audits
– Trade Secrets
– Employee Participation
– Process Safety Information
– Process Hazard Analysis
– Operating Procedures
– Training
– Contractors
– Pre-Startup Safety Review
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Status of RMP Reconsideration Rule

• RMP regulations influx for several years
• RMP Amendments rule issued on January 13, 2017 

– Significant expansion of RMP obligations
– EPA delayed effectiveness later that month, resulting in a multi-year 

delay
• On November 20, 2019 EPA issued final RMP Reconsideration rule

– Rolled back many of the 2017 amendments
– EPA shifting to “case-specific oversight of those facilities that are 

performing poorly over regulatory changes that increase compliance 
costs for the entire regulated community”

– Retains alignment with OSHA PSM standard
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Status of Challenges to RMP Rulemaking

• Coalition of environmentalists, states, and a national trade union 
filed separate petitions for judicial review of the 2019 
Reconsideration Rule in the D.C. Circuit 
– May 2020: D.C. Circuit granted motions to hold consolidated challenges 

in abeyance 
• Parties also filed petitions seeking administrative reconsideration of 

2019 Reconsideration Rule
– Argued, among other issues, that EPA changed important elements of 

the Rule between the proposal and final rule and provided new 
rationales not available during the public comment period
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EPA RMP Reconsideration Rule (cont.)

• September 2020: EPA denied administrative reconsideration 
petitions stating generally:
– Petitioners failed to show that it was impracticable to raise their 

objection(s) during the comment period; and 
– Petitioners failed to make an objection that is of central relevance to the 

outcome of the Rule
• DC Circuit litigation had been on hold until administrative process 

was resolved
• Biden administration has not addressed RMP rulemaking - other 

administration priorities, such as environmental justice have 
potential relevance to RMP regulations and enforcement
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“We have long thought that those who mistreat their 
employees may also have environmental problems 
worth examining . . . While ENRD’s worker 
endangerment initiative has primarily focused on 
criminal prosecutions, we are also enhancing our civil 
enforcement efforts . . . to pursue civil cases that involve 
worker safety violations under the Clean Air, Clean 
Water, Resource Conservation and Recovery and Toxic 
Substances Control Acts.”

ENRD Assistant Attorney General John C. Cruden
March 15, 2016

DOJ Worker Endangerment Initiative
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DOJ Worker Endangerment Initiative 

• December 17, 2015, memorandum from Deputy Attorney General 
Sally Yates emphasized DOJ collaboration on worker 
endangerment cases
– Announced a national initiative to increase the use of criminal 

enforcement in cases involving workplace safety
– Memorandum to U.S. Attorneys Offices indicating that each office will 

have a Criminal Coordinator for worker safety cases
– Yates memo encourages increased and early coordination between 

civil and criminal investigators
– ECS can prosecute OSH Act 666(e) cases without an environmental 

tie-in
• Worker safety cases remain a priority - DOJ brought over 25 

worker safety cases during Trump Administration
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Parallel Proceedings – A history in 3 images

In the beginning . . .

Criminal 

Civil
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Parallel Proceedings – a history in 3 images

Parallel Proceedings

Criminal

Civil
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Parallel Proceedings – A history in 3 images

Today

Civil 

Criminal
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Parallel Proceedings – A history in 3 4 images

Sometimes . . .

Civil 

Criminal
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DOJ Corporate Compliance Memo 
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• Major accidents face increased scrutiny from state, local authorities
– “Within the last year, I have witnessed an unacceptable trend of significant 

incidents impacting the Gulf Coast region. While not all emergency events may 
be prevented, it is imperative that industry be accountable and held to the 
highest standard of compliance to ensure the safety of the state’s citizens and the 
protection of the environment. . . . “

– Harris County, Texas also investigating and bringing enforcement after major 
incidents, including criminal enforcement (e.g., Arkema)

• Some states have issued or are in the process of issuing enhanced process 
safety regulations

– California
– Washington

• NGOs calling for Texas to issue new rules in the wake of recent incidents
• States also developing environmental justice screening tools (e.g., 

https://oehha.ca.gov/calenviroscreen)

State and Local Enforcement and Regulations
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The Future of RMP

• Biden administration has not addressed RMP rulemaking
– Petitioners in the DC Circuit challenged have requested the court 

continue to hold the case in abeyance until March 20, 2021
– “EPA will soon be transitioning to a new presidential administration. 

Given past experience, it is reasonable to expect that the incoming 
administration will want to review the 2019 RMP Rule and EPA’s 
reconsideration denials”

• Other administration priorities, such as environmental justice, have 
potential relevance to RMP regulations and enforcement

26



BAKER BOTTS

EJ Screen
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For Another Day…ESG
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Consumer 
Goods

General Issue Category
Metals & 
Mining

Oil & Gas - 
Exploration & 
Production

Oil & Gas - 
Midstream

Oil & Gas - 
Refining & 
Marketing

Oil & Gas - 
Services

GHG Emissions
Air Quality
Energy Management
Water & Wastewater Management
Waste & Hazardous Materials Management
Ecological Impacts
Human Rights & Community Relations
Customer Privacy
Data Security
Access & Affordability
Product Quality & Safety
Customer Welfare
Selling Practices & Product Labling
Labor Practices
Employee Health & Safety
Employee Engagement, Diversity & Inclusion
Product Design & Lifecycle Management
Business Model Resilience
Supply Chain Management
Materials Sourcing & Efficiency
Physical Impacts of Climate Change
Business Ethics
Competitive Behavior
Management of the Legal & Regulatory Environment
Critical Incident Risk Management

Extractives & Minerals Processing
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Questions?
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