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If you dialed in and have any difficulties during the call, press *0 for assistance.
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To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 

to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 

printer icon.

Recording our programs is not permitted. However, today's participants can 

order a recorded version of this event at a special attendee price. Please call 

Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 

at www.straffordpub.com.
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Disclaimers
 The views expressed are the speaker’s, not 

necessarily those of  any of  a speaker’s clients, nor of  

Strafford.

 The information offered is intended to be educational. 

Providing it does not create an attorney-client 

relationship between the speaker and anyone else.

 Presenting theories of  liability does not mean the 

speaker concedes their validity. 

 Naming a product or service is neither an 

endorsement nor a criticism.

 The speaker must treat all topics in cursory fashion 

only, but in his remarks may omit some lesser points. 

 No claim of  copyright in clip art.
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Mental Health - Background

 52.9 million U.S. adults (21%) living with mental illness

 46.2% received mental health services

 14.2 million U.S. adults had a serious mental illness 

 64.5% received mental health services

 Substance Abuse and Mental Health Services 

Administration (SAMHSA) 2020 National Survey on Drug 

Use and Health

 32.8% of  U.S. adults reported anxiety and/or 

depressive disorder symptoms  

 Kaiser Family Foundation (2022)
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Mental Health –

Background (cont’d)

 Estimated lifetime prevalence of  mental disorder 

among U.S. adolescents (ages 13-18): 

 49.5% 

 Lifetime Prevalence of  Mental Disorders in U.S. 

Adolescents: Results from the National Comorbidity 

Survey Replication–Adolescent Supplement (NCS-A) 

(2010)

 Half  of  the 7.7 million (14%) U.S. children & teens 

w/treatable mental health disorder received treatment

 2016 U of  Michigan study
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Telemental Healthcare

 Telemental (telebehavioral) healthcare

 Parity of  coverage

 Mental Health Parity Act (MHPA) - 1996

 Mental Health Parity and Addiction Equity Act (MHPAEA) -

2008

 Affordable Care Act (ACA) – 2010

 State law

 Limits on parity – disparities continue

 Collaborative care

 Telehealth expansion during Public Health Emergency (PHE)
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Licenses
 Usually time limited (1-3y, e.g.)

 Must renew periodically

 Issuers: Usually, state boards; sometimes, state 

departments of  health

 Establish, enforce criteria for initial and ongoing 

licensure

 Process for revocation or taking other disciplinary action

 Adverse decisions reported to National Practitioner Data 

Bank (NPDB)
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Federalism
 State sovereignty

 Licensure: States’ 1°means of  regulating providers

 Received wisdom: Patient’s state’s law controls

 Some states: statute(s), regulation(s), guidance

 Others: silent

 Not yet tested in the court of  last resort in any state

 No state expressly says applicable law is that of  

provider’s state
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Physician Licensing Exceptions
 Consults: Unlicensed foreign MD may consult peer to 

peer with MD licensed in the state

 Available in most states; significant variances in scope

 So, requires state-by-state analysis

 Peer-to-peer: local MD retains control of  dx, treatment

 Unlike consultant, interacts with patient

 State board retains control of  local MD’s licensee
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Consultant Exception: Ariz. 

Rev. Stat. § 32-1421, e.g.

 “This [licensing statute] does not apply to… (1) A 

doctor of  medicine residing in another jurisdiction 

who is authorized to practice medicine in that 

jurisdiction, if  the doctor engages in actual single 
or infrequent consultation with a doctor of  

medicine licensed in this state and if  the 

consultation regards a specific patient or 
patients.” (emphasis added)
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Physician Licensing 

Exceptions, 2

 Bordering state: Md. and D.C., e.g.

 MD licensed in bordering state may practice in state

 A few states only

 Usually, need reciprocity, and no physical presence

 Example: Maryland: Md. Health Occ. Code § 14-302
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Physician Licensing 

Exceptions, 3

 Special license or registration

 Abbreviated license or registration for telemedicine-
only care

 Offered in nine states

 Example: Minn. Stat. Ann. § 147.032 (next slide) 
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Minn. Stat. Ann. § 147.032
 “(a) A physician not licensed to practice medicine in 

this state may provide medical services to a patient 

located in this state through interstate telemedicine
if  the following conditions are met:

 (1) the physician is licensed without restriction to 

practice medicine in the state from which the physician 

provides telemedicine services;

 (2) the physician has not had a license to practice 

medicine revoked or restricted in any state…;

 (3) the physician does not open an office in this state, 

does not meet with patients in this state, and does not 

receive calls in this state from patients; and

 (4) the physician annually registers with the board, on 

a form provided by the board.” (emphases added)
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Physician Licensing 

Exceptions, 4

 Follow-up care 

 MD may provide follow-up care to patient (post-op, e.g.)

 Example: Indiana Code Ann. § 25-22.5-1-1.1:

 “In addition to the exceptions described in section 2 [IC 25-

22.5-1-2] of  this chapter, a nonresident physician who is 

located outside Indiana does not practice medicine or 

osteopathy in Indiana by providing … treatment services to 

a patient in Indiana following medical care originally 
provided to the patient while outside Indiana.” (emphasis 

added)
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Physician Licensing 

Exceptions, 5
 Endorsement:

 MD licensed in another state can, on that basis, more 

quickly obtain in-state license

 Example: New Mexico Stat. Ann. § 61-6-13:

 “The board may grant a license by endorsement to an 

applicant who: (1) has graduated from an accredited 

U.S. or Canadian medical school; (2) is board certified
in a specialty recognized by the ABMS; (3) has been a 

licensed physician in the U.S. or Canada and has 

practiced medicine in the U.S. or Canada immediately 

preceding the application for at least 3y; (4) holds an 

unrestricted license in another state or Canada; and (5) 

was not the subject of  a disciplinary action in a state or 

province.”  
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Physician Licensing 

Exceptions, 6

 COVID 

 Many states waived licensure altogether

 Others loosened the restrictions 

 See, FSMB: US States and Territories Modifying 

Licensure Requirements for Physicians in Response to 

COVID-19, 

https://www.fsmb.org/siteassets/advocacy/pdf/states-

waiving-licensure-requirements-for-telehealth-in-

response-to-covid-19.pdf

 But most (all?) states have rescinded their PHEs
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Interstate Medical
Licensure Compact (IMLC)

 Compact: agreement between 2 or more states

 See, U.S. Const., art. I, §10

 States need not adopt

 Additional licensure approach for MDs in participating states

 ↑ licensure portability and practice of  cross-border services 

 Complements board’s existing licensing, regulatory authority 

 Must still become fully licensed in each state

 Must still pay fees: Annual renewal fees remain

 FBI: states must enact legislation satisfying DOJ to get FBI 

criminal background checks
23
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Nurses’ Compact
 Permits nurse to practice in own state and other 

Compact states 

 No additional license needed

 If  a Compact state is the primary state of  

residence, the license automatically becomes a 

Compact/multistate license

 National Council for State Boards of  Nursing 

approved APRN Compact (5/4/15)
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APRN Compact
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Other Compacts
 Psychology Interjurisdictional Compact (PSYPACT)

 Association of  State and Provincial Psychology 

Boards approved (2/15)

 Administered by the PSYPACT Commission

 Goal: facilitate TH and temporary, in-person, face-to-

face [not defined] practice of  psych across state lines 

 Physical Therapy Licensure Compact: 28 states

 Administered: Physical Therapy Compact 

Commission

 Enacted 5/15/17 

 Purpose: ↑ access to PT services by reducing 

regulatory barriers to cross–state practice
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Other Compacts
 EMS Personnel Licensure Interstate Compact

 For emergency medical technicians and paramedics

 Members: 20 states

 Administered by the Interstate Commission for EMS 

Personnel Practice

 Audiologists and Speech-Language Pathologists 

Compact

 4/20: Reached its threshold of  10 states for 

activation
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Another Approach:

Multiple Licenses 
 Lawful but cumbersome

 Cost: each jurisdiction charges a fee

 Burdensome: Each jurisdiction has its own

 CME requirements

 Renewal date

 Regs

 Possible solutions:

 A talented secretary, or a team of  secretaries

 Medversant, Verity, and their competitors

 Or: change the law
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Scope of  Practice
 Scope of  practice: what a profession does

 Limits functions those w/in profession may lawfully 

do

 Nursing, midwifery, pharmacists, EMS, social workers, 

physicians, chiropractors, naturopaths, etc.

 Determines procedures, actions, and processes 

permitted for the licensed individual

 Creature of state law: requirements for

 Education and training

 Specific demonstrated competency

 Virginia, e.g.: nurse practitioners enjoy substantially 

greater autonomy than do physician assistants
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Example: Only a Physician Can 

Legally Admit Patients to Hospitals

 Generally, only MDs can order inpatient admission

 Nurses (including care managers) not legally qualified: 

outside their “scope of  practice.”
 Georgia Medicaid Hosp. Manual § 901.1 (admissions by 

“licensed doctors” only)

 Federal authorities: “In no case may a non-physician make 

a final determination that a patient’s stay is not medically 

necessary or appropriate.”
 Medicare State Operations Manual, at 27, 

http://www.cms.hhs.gov/manuals/Downloads/som107.ap_a_hospi

tals.pdf. 

 42 CFR 482.12(c)(2) (“Patients are admitted to the hospital only 

on a recommendation of  a licensed practitioner permitted by the 

State to admit patients to a hospital.”)
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Scope and Standard of  Care:

Can be Intermingled
 The Florida telehealth statute: “A telehealth 

provider has the duty to practice in a manner 

consistent with his or her scope of practice and the 

prevailing professional standard of  practice for a 

health care professional who provides in-person
health care services to patients in this state.” Fla. 

Stat. § 456.47(2)(a) (emphasis added)
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Scope of  Practice: PHE

 Cal.: Certified NAs and home health aides 
 CDPH may amend scopes of  practice

 NA may delay completion of  training testing until 

after the end of  the declared emergency, e.g.

 Kentucky: Relaxed scope of  practice requirement
 Let MDs supervise more HCPs

 And to do so using remote or telephonic means

 Lets students triage, diagnose, and treat under 

supervision

 Most if  not all states have rescinded their PHE 

declarations
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Corporate Practice and Fee-

Splitting Restrictions
 State laws restrict who can own or share in the 

revenues/profits of  a medical practice

 Medical and some other health professions

 Corporate practice (e.g. of  medicine) restrictions

 Fee-splitting 

 Physician practice management company (PPMC)

 Management service (business support) agreement

 Segregate medical (physician controlled) v 

administrative (PPMC, private equity)

37



Telehealth Reimbursement

 42 C.F.R. § 410.78

 Eligible services

 https://www.cms.gov/Medicare/Medicare-General-

Information/Telehealth/Telehealth-Codes

 Location of  patient

 Geographic area - rural, outside MSA

 Originating site – facility or office

 Telecommunication modality

 Interactive audio-visual technology
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Telehealth Reimbursement 

(cont’d)
 Eligible providers, e.g.,

 Physician (e.g., psychiatrist)

 Clinical psychologist

 Clinical social worker

 Clinical nurse specialist

 Nurse practitioner

 Physician assistant
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Telehealth restrictions/PHE 

Flexibilities

Restriction PHE Flexibility

Patient geography (rural) Any geographic area

Originating site (e.g., facility) Where patient is located 

Modality (interactive audio/video technology) Allow audio-only for some services

Limited telehealth services (CPT codes) Eligible codes/services expanded

Eligible providers Any provider eligible to bill Medicare for 

professional

Licensure Allow services across state lines (subject to state 

law)

Copays Optional

HIPAA privacy and security standards OCR enforcement discretion for good faith use 

of  non-public facing telehealth platform
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Post-PHE
 Prepare for snapback

 Extension of  telehealth PHE flexibilities – 151 days 

after PHE

 Consolidated Appropriations Act, 2022

 Audio-only

 Patient location flexibility

 Delays requirement for mental health in-person visit
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Substance Use Disorders 

(SUD) 
 Home allowed as originating site for SUD and co-

occurring mental health disorders

 SUPPORT Act 

 Since July 1, 2019

 Medicare payment 
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Medicare Telemental Health 

Reimbursement 

 Home allowed as originating site for diagnosis, evaluation or treatment of  

a mental health disorder – post-PHE

 Consolidated Appropriations Act (CAA) of  2021, 42 C.F.R. §
410.78(b)(xiv)

 In-person service required w/in 6 months before initial telehealth 

 Within 6 months after PHE ends (for continuing telehealth patients) - CMS

 Furnished by same practitioner or practitioner in the same group and 

specialty

 In-person service NOT required if  payment would have been allowed 

previously

 In-person service required every 12 months, unless practitioner & 

patient agree in-person risks & burdens outweigh benefit, documented 

in med record 

 In-person service requirements delayed during PHE + 151 days – CAA, 

2022
43



Medicare Telemental Health 

(cont’d) 

 2 way audio allowed for diagnosis, evaluation, or 

treatment of  mental health disorder (including SUD) in 

the patient’s home (post-PHE) if

 practitioner is technically capable to use an interactive 

telecommunications system; and

 Patient doesn’t have technical capacity or availability for real-

time; or

 Patient doesn’t consent to real-time video

 in-person service requirements are satisfied
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 Health Insurance Portability and Accountability Act 

of  1996 (HIPAA) 

 Privacy and information security of  protected health 

information (PHI) – applies to covered entities and 

business associates

 PHI – individually identifiable health information

 Is created or received by a covered entity or employer

 Relates to the physical or mental health or condition 

of  an individual, the provision of  health care to an 

individual or payment for health care

HIPAA
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 PHI does not include

 Employment records

 Education records covered by the Family Educational 

Rights and Privacy Act (FERPA)

 Regarding a person deceased 50+ years

 De-identified information

 Electronic Protected Health Information (ePHI) –

transmitted or maintained in electronic media

HIPAA
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 Covered Entity (CE)

 Health care provider transmitting health information 

electronically for a covered (standard) transaction

 Billing third party payors

 Health plan (subject to some exclusions)

 Health care clearinghouse (some medical billing 

companies)

HIPAA
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 Business Associate (BA)

 Person or entity (other than in workforce capacity)

 Performs services or functions for or on behalf  of  a CE 

 Creates, receives, maintains or transmits PHI

 Includes subcontractors who access or create PHI 

 Does not include a health care provider re disclosures by 

covered entity for treatment of  the individual

 Vendor – BA?

 Business associate agreement (BAA) required w/BA

HIPAA
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 Privacy, Security and Breach Notification Rules – 45 

C.F.R. Parts 160 and 164

 Security Rule – 45 C.F.R. §§ 164.302 – 164.318

 Administrative, physical and technical safeguards

 Risk analysis and risk management

 Privacy Rule – 45 C.F.R. §§ 164.500 – 164.534 

 Confidentiality – limit uses and disclosures of  PHI 

 Patient rights of  access, accounting, communication

 Access to records enforcement/settlements

HIPAA
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 Breach Notification Rule – 45 C.F.R. §§ 164.400-

164.414

 Require breach notification upon discovery of  

unauthorized uses and disclosures of  unsecured PHI

 Two recognized methods of  securing PHI – encryption 

(NIST) or destruction

 Notice obligation of  covered entity – to individual, media 

and HHS

 Notice obligation of  business associate – to covered entity

 Subcontractor BA notice obligation – to upstream BA

HIPAA

51



Psychotherapy Notes
 45 C.F.R. § 164.508(a)(2): use or disclosure of  

psychotherapy notes requires authorization from 

the individual except:

 Use by the originator of  the notes for treatment

 Use or disclosure by the covered entity for its training 

programs

 Use or disclosure by the covered entity to defend 

itself  in a proceeding brought by the individual

 Disclosures required by law

 Disclosure to health oversight agency for oversight of  

the note originator

 Disclosure to avert a serious threat to health or safety
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Psychotherapy Notes 

(cont’d)

 45 C.F.R. § 164.524(a)(1)(i) – exclusion from individual 

right of  access

 Definition of  psychotherapy notes - 45 C.F.R. §
164.501

 notes recorded by a health care provider who is a mental 

health professional 

 documenting or analyzing the contents of  conversation 

 during a private counseling session or a group, joint, or 

family counseling session

 separated from the rest of  the individual's medical record 
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Psychotherapy Notes 

(cont’d)

 Definition excludes

 medication prescription and monitoring

 counseling session start and stop times

 modalities and frequencies of  treatment

 results of  clinical tests

 summary of  diagnosis, functional status, treatment plan, 

symptoms, prognosis, progress
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PHE HIPAA Flexibilities

 Notification of  Enforcement Discretion for Telehealth Remote 

Communications – 85 Fed. Reg. 22024 (April 21, 2020)

 Office for Civil Rights (OCR) ; March 17, 2020 through PHE 

 OCR will not impose HIPAA penalties for good faith provision of  

telehealth through non-public facing audio or visual 

technologies

 Allow covered entities to use any non-public facing remote 

communication product to communicate with patients

 Lack of  BAA 

 Encourage notifying patients of  privacy risks, enabling 

safeguards (e.g., encryption) and working w/HIPAA-compliant 

vendors
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PHE HIPAA Flexibilities
 Guidance on How the HIPAA Rules Permit Covered 

Health Care Providers and Health Plans to Use 

Remote Communication Technologies for Audio-

Only Telehealth (OCR)
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 FTC Health Breach Notification Rule – 16 C.F.R. Part 

318 

 FTC, Statement of  Commission on Breaches by Health 

Apps and Other Connected Devices (9/15/2021), 
https://www.ftc.gov/system/files/documents/public_statements/1596364/statemen

t_of_the_commission_on_breaches_by_health_apps_and_other_connected_devices.pdf

.

 Breach notification obligations apply to

 Vendors of  personal health records (PHRs) containing 

individually identifiable health information created or received 

by health care providers

 PHR related entities

 Third party service provider for a PHR vendor or PHR related 

entity

Federal Trade Commission 

(FTC) 
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 “If  your company makes privacy promises – either 

expressly or by implication – the FTC Act requires 

you to live up to those claims. In addition, even if  

you don’t make specific claims, you still have an 

obligation to maintain security that's appropriate in 

light of the nature of  the data you possess”  

https://www.ftc.gov/business-guidance/privacy-

security/health-privacy

Federal Trade Commission 

(cont’d) 
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Substance Use Disorder 

(SUD) Information
 42 CFR Part 2

 Part 2 program:

 Individual, entity (other than a general medical 

facility), or identified unit within a general medical 

facility, providing (and holding self  out as providing) 

SUD diagnosis, treatment or referral

 Or person w/identified primary function of  SUD 

diagnosis, treatment or referral 

 Receives federal assistance
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 Prohibit use or disclosure of  Part 2 individually 

identifiable information 

 Stricter than HIPAA 

 Patient consent generally required

 Limited exceptions

 Patient consent requirements – recipient, describe 

information

 Restrictions follow the PHI

 42 CFR § 2.32 - Prohibition on redisclosure

 Challenges for care coordination

SUD Information (cont’d)

60



Accessibility
 Guidance on Nondiscrimination in Telehealth: 

Federal Protections to Ensure Accessibility to 

People with Disabilities and Limited English 

Proficient Persons

 HHS and DOJ (July 2022)

 https://www.hhs.gov/sites/default/files/guidance-on-

nondiscrimination-in-telehealth.pdf
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State Authorities: Privacy
 Constitutional right of  privacy

 Statutes, regs protecting

 Health info confidentiality

 Confidentiality of  sensitive categories of  info (HIV/AIDS, 

Mental/Behavioral Health, SUD, Genetic Testing, etc.)

 Data breach notification laws

 Data disposal laws

 Consumer protection laws

 Common law
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PRIVACY:

Recent State Developments
 Cal.: CCPA (GDPR); Confidentiality of  Medical Info Act

 Excludes PHI processed under HIPAA

 Not: health and wellness info, employment records, etc.

 Others: Virginia, Colorado, Utah

 Connecticut: 7/23

 Increased focus on protections for children’s data

 Florida Privacy Protection Act: Virginia + CCPA

 States may permit a private right of action
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Provider-Patient 

Relationship
 Source: provider’s authority to act; duty to patient

 Origin: pt agrees to accept provider’s services; 

provider agrees to provide care

 Pre-employment or insurance physical: no relationship

 Traditional: exam

 Physical contact not always needed (radiologist, e.g.)

 Distance care: Exam necessarily limited

 TMH: Physical exam relatively unimportant

 Consensual, and so contractual

 Emergencies: consent is implied

 No relationship: MD touching pt: technical battery

 Charges of  unprofessional conduct? 66



“Telemedicine Takedown”

DOJ, OIG, Sept. 30, 2020
 Alleged: lack of  meaningful interaction between 

provider and pt sufficient to establish relationship

 Therefore, no lawful basis for ordering products or 

services alleged to be medically unnecessary
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Provider-Patient 

Relationship
 Established: virtual care OK, even if  considerable 

time has elapsed since the last in-person encounter

 May establish by virtual means in all 50 states, 

although the requirements vary 

 Some exclude “audio only” (Va., e.g.) or expressly 

require AV (Del.)

 Some states require that peripherals be used (Ga., 

N.D., e.g.)

 Some bar prescribing on basis of  a questionnaire 

(Va.)
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Prescribing 
 Professional relationship is a prerequisite

 May need to consult state pharmacy laws, not just 

physician practice act

 Once relationship established, licensed physician 

may prescribe per professional judgment

 Often, NPs, PAs as well

 Depends on state law

 Off-label prescribing is perfectly lawful

 Smith v. Surgery Center at Lone Tree, LLC, 2020 WL 

6066273 (Col. Ct. App. Oct. 15, 2020), e.g.
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Virginia Prescribing Statute (VA. 

CODE ANN.§ 54.1-3303)

 Permits a physician to prescribe medication to a patient as long 

as there is a “bona-fide” physician-patient relationship

 A “bona-fide” relationship means the physician must conduct 

a physical examination of  the patient

 However, such an examination may take place “physically 

or by the use of  instrumentation and diagnostic 

equipment through which images and medical records 

may be transmitted electronically”

 Statutory language applies specifically to controlled 
substances, but Board of  Pharmacy has suggested that it 

applies to all prescribed substances  

 Virginia Board of  Pharmacy, Guidance Document 110-08, 

Prescriptive Authority in Virginia, rev. July 1, 2012
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Rx: Controlled Substances
 Ryan Haight Act: in-person exam first

 No controlled substance may be delivered, distributed, or 

dispensed by means of  the internet without a valid 

prescription

 Valid prescription: issued for legitimate medical purpose in 

usual course of  professional practice by:

 1) a practitioner who has conducted ≥ 1 in-person medical 

evaluation of  the patient; or

 2) a covering practitioner

 Who may NOT have done an in-person exam

 NB: Date of  exam does not matter; nor does the focus of  that 

exam 
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Prescribing: Controlled 

Substances, 2

 RHA, cont’d

 Seven telemedicine exceptions

 For most providers, most of  the time, few are relevant

 Indian Health Service

 Care of  veterans

 Treatment in a hospital or (a few non-hospital) clinic, etc.

 Public Health Emergency 1.31.20; renewed since

 Prior in-person exam not necessary

 Will likely continue so long as the PHE does
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Controlled Substances: 

Special Registration

 “The practice of  telemedicine is being conducted 

by a practitioner who has obtained from the 

Administrator a special registration under section 

311(h) of  the Act (21 U.S.C. 831(h)).”

 2008-19:  a dormant provision of  Ryan Haight Act

 10/18: Congress orders HHS and AG to act by 

10/24/19. SUPPORT Act of  2018. U.S. Attorney 

General was required to create regulations governing 

“special registrations” that expand in-person 

exemptions to the Ryan Haight Act within one year of  

the SUPPORT Act’s enactment. (10.24.19)
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Special Registration, 2
 The Attorney General has not created the 

exemptions. Public Law 115-271-Oct. 24, 2018 Ch. 

4 Section 3232

 https://www.congress.gov/115/plaws/publ271/PLA

W-115publ271.pdf

 9.22: crickets

 DEA is working on it
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Proposal: TREATS Act 
 Telehealth Response for E-prescribing Addiction 

Therapy Services

 6.30.20 Senators Rob Portman (R-OH) and Sheldon 

Whitehouse (D-RI) introduced to permanently expand 

telehealth services for SUD treatment by amending 

RHA to permit buprenorphine (an MAT drug) tx to be 

initiated after a telehealth consultation

 TREATS Act mandates the used of  audio-visual 

telemedicine

 The Buprenorphine Telehealth Consortium is urging 

Congress to amend the TREATS Act to allow for the 

use of  audio-only phones
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States and On-Line 

Prescribing
 Does a proper provider-patient relationship exist?

 Is an in-person physical examination required? (NJ, e.g.)

 Does state law prohibit?

 Alabama Controlled Substances Certificate prohibits 

prescribing of  controlled substances via telemedicine

 Are there special COVID-related provisions? 

 Arkansas allowed prescribers to see patients and 

prescribe controlled substance medications via 

telemedicine for a 6m period during the PHE, so long as 

the prescription is a refill only and not a change to the 

current medication. 
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Questions?
Joseph P. McMenamin, M.D., J.D.

McMenamin Law Offices, PLLC

804-921-4856

mcmenamin@medicalawfirm.com
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Topics
 Introduction

 Licensure 

 Scope of  Practice

 Reimbursement

 Privacy

 State 

 Provider-patient relationship

 Prescribing

 Fraud and abuse
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 Fraud and abuse concerns about financial influence 

on referral decisions

 “In some industries, it is acceptable to reward those 

who refer business to you. However, in the Federal 

health care programs, paying for referrals is a 

crime” HHS Office of  Inspector General (OIG) 

 Federal and state

Fraud and Abuse
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 Prohibits physicians from referring Medicare 

patients for designated health services (DHS) (and 

the entity from billing)

 To an entity with which the physician (or immediate 

family member) has a direct or indirect financial 

relationship (investment/compensation)

 Unless a Stark exception is satisfied (strict liability)

 Fines, recoupment, false claims, exclusion

Self-Referral Prohibitions –

Stark Law
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 Designated health services (DHS), e.g.:

 Clinical and anatomic pathology (TC and PC)

 Imaging (TC and PC)

 PT/OT/speech pathology

 DME

 Home health 

 Outpatient prescription drugs

 Inpatient and outpatient hospital services

Self-Referral Prohibitions –

Stark Law 
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 Exceptions

 General exceptions (ownership and compensation) –

42 C.F.R. § 411.355

 Ownership and investment interests – 42 C.F.R. §
411.356

 Compensation arrangements – 42 C.F.R. § 411.357

 State self-referral laws

Self-Referral Prohibitions –

Stark Law 
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 Federal Anti-Kickback Statute (AKS) prohibits the 

knowing and willful offer, solicitation, payment or 

receipt of  remuneration in return for or to induce 

any referral, purchase, lease or order of  items or 

services under any federal health care program

 Conviction, exclusion, false claims, fines

 Safe harbors

 Gray areas, nuances

Anti-Kickback Laws
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 SUPPORT for Patients and Communities Act (2018) 

added the Eliminating Kickbacks in Recovery Act 

(EKRA) - 18 U.S.C.A. § 220

 All-payor anti-kickback criminal statute

 Prohibits solicitation, receipt, payment or offer of  

remuneration in return for or to induce referrals to 

laboratories, recovery homes and clinical (SUD) 

treatment facilities

 Potentially broad, uncertain applicability

 State laws

Anti-Kickback Laws (cont’d)
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 False Claims Act 

 Knowingly submit (or cause submission of) a false 

claim

 Knowingly – knowledge, or deliberate ignorance or 

reckless disregard of  truth or falsity

 Stark, AKS and other violations can trigger FCA 

False Claims
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 Suspect characteristics of  telemedicine arrangements 

with practitioners generating orders or prescriptions

 Order medically unnecessary items/services for patients 

identified or recruited by the telemedicine company 

 Insufficient practitioner contact or information to 

meaningfully assess medical necessity

Telehealth Fraud and Abuse
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Special Fraud Alert – OIG Alerts Practitioners to Exercise 

Caution When Entering Into Arrangements With Purported 

Telehealth Companies (July 20, 2022)



 Suspect characteristics (cont’d)

 Compensation based on volume of  items/supplies 

ordered or prescribed or medical records reviewed

 Telemedicine company only serves federal health care 

program beneficiaries or claims to only serve patients 

who are not federal health care program beneficiaries but 

may bill federal health care programs

 Restrictions on practitioner’s treatment options

 Lack of  anticipated follow-up with patients

Telehealth Fraud and Abuse (cont’d)

Special Fraud Alert (cont’d)
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 Justice Department Charges Dozens for $1.2 Billion in 

Health Care Fraud - July 20, 2022 DOJ press release 

 “The Department of  Justice is committed to prosecuting 

people who abuse our health care system and exploit 

telemedicine technologies in fraud and bribery 

schemes” - Assistant Attorney General Kenneth A. Polite, 

Jr. of  the DOJ Criminal Division

 “Fraudsters and scammers take advantage of  

telemedicine and use it as a platform to orchestrate 

their criminal schemes.”

Telehealth Fraud and Abuse (cont’d)
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Contact Information

Rick L. Hindmand

rhindmand@mcdonaldhopkins.com


