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Corporate Practice: Historical Context
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• Divided loyalty.

• Maximizing profitability at the expense of

patient care.

• Some states prohibit business entities from employing

physicians to provide medical treatment.

• Some states require entities providing medical

services to be owned and operated by licensed

medical doctors.

• Some states prohibit fee splitting between licensed

medical professionals and unlicensed individuals or

business entities.

• Some states require payment that physicians make

payment for non-professional

management/administrative services consistent with

fair market value.

Themes State Approaches
P O L I C Y  C O N C E R N S I M P L E M E N TAT I O N  M O D E L S
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McCurdo v. Getter (Massachusetts, 1936)

People v. United Medical Service, Inc. (Illinois, 1936)

Parker v. Board of Dental Examiners (California, 1932)

Corporate Practice of Medicine
E A R LY  C A S E  L A W

“Owing to its 

corporate 

character,” a 

corporation cannot 

obtain a medical 

license. 
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Corporate Practice of Nursing, Dentistry, etc. 
T H E M E S  A N D  A P P L I C A T I O N

• Reasoning underlying corporate practice prohibitions is more easily applied to

other professions with similar professional rights.

• Nursing is rapidly evolving in this area.

• Generally, practitioners with less clinical autonomy are less likely to be subject to

corporate practice prohibitions.
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Fee Splitting

• Ancillary to CPOM laws, most states also prohibit “fee splitting” by physicians and certain other
professionals, i.e., the sharing of a physician’s professionally earned fees with non-physicians

Example: Fee for marketing services of 10% of professional fees for referred cases is illegal fee splitting. 
E&B Marketing Enterprises, Inc. v. Ryan (Ill. App. 1991)

Example: Payment of 20% of gross revenue from dental practice as partial consideration for the occupancy 
and use of a fully-equipped dental facility under a long-term lease violated public policy. Sachs v. Saloshin 
(N.Y. App. Div. 1988)

• As with CPOM, fee-splitting prohibitions vary from state to state

Some state laws tie the fee-splitting prohibition to referrals; others contain a blanket prohibition

Some states prohibit sharing fees with other physicians

Any agreement that provides for a payment based on a physician’s revenues must be analyzed under state fee 
splitting rules and, if Medicare or other federal healthcare program patients are involved, under anti-kickback 
laws as well



H
O

O
P

E
R

 
L

U
N

D
Y

 
&

 
B

O
O

K
M

A
N

Corporate Practice Prohibitions
H I S T O R I C A L  C O N T E X T

• Large corporations requiring medical care for their employees are on the rise in

the early 1900s.

• “Corporate practice” business model emerges.

• AMA first labels such practice the “corporate practice of medicine.”
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Enforcement of CPOM Limitations

• The CPOM is state specific and is regulated in different ways. CPOM prohibitions and
limitations can be found in state statutes, medical board opinions, administrative regulation,
case law, and state attorney general opinions. Even in states that have not explicitly adopted the
CPOM doctrine, certain fact scenarios may lead to judicial opinions that echo CPOM principles.

• Whether the CPOM doctrine has been violated often turns on a court’s fact-specific analysis.
Accordingly, there is no set rule as to when a given arrangement may be deemed to be a
violation of a state’s CPOM limitations. The focus in any regulatory investigation involves the
level of control the MSO exercises over the operation of the medical practice and the
professional judgment of licensed health care professionals.

• While business partnerships and arrangements can be structured to avoid prosecution and
penalties, areas that can trigger enforcement action include: (1) extensive control of the practice
by a management services organization (“MSO”); (2) clinic profit-sharing and using shared trade
names; (3) undue control by the MSO over banking arrangements; and (4) management fee
arrangements.
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Enforcement Actions:
Lessons learned from Aspen Dental 

In 2015, the New York Attorney General and Aspen Dental Management (“Aspen Dental”) settled a five
year and highly public investigation involving an MSO structure of dental practices throughout the United
States. The investigation settled for $450K in civil penalties and Aspen Dental’s agreement to restructure
its management of dental clinics and to be subject to ongoing monitoring by the New York Attorney
General’s Office to ensure operational compliance with the restructured agreement. The Attorney
General’s investigation gave the following examples of problematic structures that violate CPOM in New
York:

• Extensive MSO Control: The MSO “did not merely provide arms-length, back-end business and
administrative support to independent dental practices,” but rather “developed what amounts to a
chain of dental practices technically owned by individual dentists but which, in violation of New
York law, were subject to extensive control by” the MSO.

• Profit-Sharing; A Shared Trade Name: The control “included sharing individual clinic profits with
the management company and the marketing by the management company under a shared trade
name.”

• Control over Care via Banking Arrangements: The MSO “exercised undue control over the
clinic’s finances by controlling substantially all of the dental practices’ bank accounts through a
single consolidated account to which the clinic owners themselves did not have access.”

• MSO Revenue Based on Percentage Gross Profit: The MSO took a percentage of each dental
office’s monthly gross profit — “an arrangement prohibited under New York law.” A management
fee must be FMV based.
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Enforcement Actions: Lessons learned from 
Allstate Insurance and Carothers

• In Allstate Insurance Company v. Northfield Medical Center, the New Jersey Supreme
Court unanimously reinstated an insurance company’s fraud claims and $4 million
verdict against a MSO, its owner, and their attorney for knowingly, or with “willful
blindness,” violating New Jersey’s CPOM statutes. The physician settled his claim
with Allstate prior to trial. 159 A.3d 412 (N.J. 2017).

• The Allstate court held that the practice’s failure to comply with the corporate practice
statute meant that the practice had failed to satisfy a “necessary precondition to a valid
insurance claim,” rendering the medical insurance claims submitted to Allstate for
services rendered to patients of the practice invalid and subject to recovery by Allstate.

• See also, Andrew Carothers, M.D.P.C. v. Progressive Insurance Company, 150 A.D.3d
192 (N.Y. App. Div. 2017)(affirming Progressive’s refusal to pay insurance claims on the
grounds of fraud, based on the practice’s delegation of control to non-professionals in
violation of the state’s corporate practice statute).

• The Allstate and Carothers courts’ extension of CPOM violations to insurance
reimbursement and the finding that the reimbursement requests involved “false” or
“fraudulent” claims in not only significant, but raises the concern that if
reimbursement claims involve Medicare, Medicad or other federal healthcare programs,
the court could find a False Claims Act (FCA) violation.

.
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Enforcement Actions and 
CPOM Violation Consequences:

• CPOM violations can have significant consequences for physicians, non-physician
business partners, corporate entities and attorneys representing the parties.

• Physician licensure actions, licensure revocation and civil and possibly criminal
penalties and damage awards. Physicians can also be liable for aiding and abetting
the unlicensed practice of medicine by the non-physician business partners..

• Civil and criminal liability for non-physician business partners (e.g., a MSO) for
engaging in medical practice without a license, resulting in penalties and damage
awards.

• Loss of medical reimbursement or repayment of claims if the business venture is
found to be an illegal entity under CPOM for practicing medicine without a license.

• FCA or reimbursement claims by the government for payments made by federally
funded programs (Medicare/Medicaid, etc.) resulting in large penalties and
repayment obligations by physician and/or business entities that violate CPOM
doctrines



Friendly PC Model

• A “friendly PC” is an entity owned by licensed physicians and affiliated with a practice management
company (MSO)

• MSO will often have non-professional ownership

• The friendly PC is generally organized as a professional corporation, but may take any corporate form
that is authorized by state law to engage in the practice of medicine (e.g., PLLC)

• Friendly PC contracts with MSO for management services

• Stock Transfer Agreement requires transfer of friendly PC shares to designee of MSO upon certain
events such as termination of management services agreement and prohibits certain actions by
shareholder such as sale of shares and amending bylaws



Friendly PC Model (contd.)

Licensed
Practioner

(shareholder)

PC

MSO

Licensed
Practitioners

Stock Transfer
Restriction Agreement

Management 
Services Agreement

Professional Services 
Agreement

Founders and 
Investors

(licensed and 
unlicensed)



Friendly PC Model (contd.)

• Limitations on MSO relationship with PC (in states that prohibit corporate practice)

PC must maintain control of clinical matters

Some CPOM states prohibit purchase of medical equipment or supplies by the MSO because these may be 
clinical decisions (e.g., North Carolina)

Generally, compensation of MSO for services must be consistent with fair market value

Some states prohibit compensation of MSO based on percentage of PC collections

Specific limitations vary by state



Compensation of MSO

• Typical compensation methodologies include:

• Percentage of collections

Prohibited as fee splitting in some states

Expressly permitted in other states (e.g., CA and IL) if compensation is FMV

May raise AKS issues if PC bills federal healthcare programs; can carve out marketing to address

• Cost plus

Generally permissible methodology, except, potentially, in NY\

Often not practical for an early-stage company where the costs of the MSO will far exceed revenue generated by the PC

• Fixed fee

Should be permissible in every state

Typically, fee is fixed for some period based on pro forma calculation and subject to periodic adjustment

Fixing fee for one (1) year is protective under the AKS and from a CPOM perspective; Aspen Dental settlement had fixed fee 
adjusted quarterly



Flow of Funds in Friendly PC Structure

• Generally, the PC should collect payment for services with funds deposited into PC account

• Typically, funds are swept daily or weekly from a PC account to an MSO account

• Can leave funds to cover payroll of clinical staff in PC account or sweep everything to MSO account and
remit back amount necessary to cover payroll

• If PC receives Medicare or Medicaid reimbursement, “double lockbox” structure generally required to
comply with SSA anti-assignment provisions

• Only PC can give instructions regarding lockbox account

• UCC control agreement not permitted

• Lenders cannot obtain direct security interest in lock box account

• As a result, funds swept from PC “lockbox” account to second account



Consolidating Financial Statement of MSO and PC

• Willingness of accounting firms to consolidate financial statement of MSO and PC varies

• IRS PLR 202049002 (Dec. 4, 2020) held that MSO could file a single tax return on behalf of itself and PC

• Friendly PC structure was typical with MSO providing the PC with a full suite of services under an MSA
and the PC shareholder was subject to a shareholder restriction agreement

• IRC1504(a) requires that for a corporation to be a member of an affiliated group, a common parent or
another member of the affiliated group must control 80% of the coting shares of the entity and hold 80%
of the value of the entity’s stock

• The rationale appears to be that the MSO is the beneficial owner of the PC

• Allows any losses of physician practice to offset income of MSO



Debt Incurred by PC to MSO

• MSA usually allows MSO to advance funds to PC which becomes a loan subject to security agreement

• An MSO will often advance funds to an MSO to help grow the busines

• Security Agreement generally attached to and incorporated in MSA
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Allocating Employees between MSO and PC 

• Allocating Employees between MSOs and PCs must be carefully
structured and followed. The following are general CPOM guidelines:

• All non-clinical employees and personnel should be employed,
supervised, managed and terminated by the MSO.

• The PC should hire, supervise, train, manage and terminate all clinical
personnel, including physicians, mid-levels and healthcare
employees.

• MSOs can incur all costs associated with the medical practice, with
the exception of physician and clinical personnel compensation,
benefits and malpractice costs.

• In allocating and managing employees, both clinical and non-clinical,
it is important to not only properly designate same in the agreements,
but to operationally comply. MSO services should be carefully
selected to ensure that the medical practice maintains control over the
practice of medicine in accordance with CPOM principles.

• .
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Employment/Services Agreement(s) 
with PC Shareholder 

• Employment and Independent Contractor Agreements between the PC Shareholder
and the employed or contract Physician is important in evidencing the PC’s control
over its medical practice and professionals to reduce CPOM risks.

• As discussed, if an MSO exercises pervasive control over the medical judgments of
the physicians or other licensed professionals in the medical practice, the MSO
could find itself accused of the unlicensed practice of a profession. Accordingly, not
only should the medical PC be owned exclusively by licensed physicians, but all
physicians, nurses, and other licensed health care professionals providing services
to patients should be employed or contracted by the PC. The physicians practicing
in the PC must be free at all times to exercise their own professional judgments in
diagnosing and treating the practice’s patients. The MSO may not interfere in any
way with the licensed professionals’ practice of their profession.

• Written documentation is important in establishing control, so the PC Shareholder
should require that each Physician practicing full time by and through the PC
execute a Physician Employment Agreement or a “Physician Independent
Contractor Agreement”).
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Restrictive Covenants for PC and PC Shareholder 

• The two most common restrictive covenants for PC and PC Shareholders are non-
compete and non-solicitation agreements.

• In the context of a typical employment agreement between a physician and PC
shareholder, whether the non-compete or non-solicitation restrictive covenants are
enforceable depends on state law and whether the covenants are over-broad and
unreasonable.

• However, when the MSO contains PC and PC Shareholder non-compete and non-
solicitation covenants, the MSO creates significant exposure for a CPOM violation. These
covenants directly impact a physician’s practice of medicine and evidences a level of
control over the PC and PC Shareholder’s medical practice that may be in violation of a
state’s CPOM regulations.

• In Aspen Clinic, the New York District Attorney specifically found the MSO’s
implementation of non-competition and non-solicitation agreements that
effectively prohibited the practices from competing with any other dental practice
affiliated with Aspen Dental a CPOM violation.

• The PC Shareholder and PC providers that are managed by a MSO that implements
these type of restrictive covenants can use the covenants as a defense against
enforcement.
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Intellectual Property Issues 

• An MSO often wants to brand itself with the same name as the PC and license the name to the
physician that owns and operates the PC. These arrangements generally occurs in large multistate
venture and are very common in medical spa relationships.

• Because of less-than-clear statutes and regulations and changing CPOM enforcement priorities,
there could be significant risks in branding the MSO and PC under the same name by licensing the
MSO’s name to the designated physician owner, particularly in states with strong CPOM
prohibitions such as New York, California, New Jersey, Texas. The branding issue requires a state
by state analysis.

• In states that have CPOM limitations, in addition to branding issues, the name of the physician and
the PC must be on the door of the medical office and included in the advertising. Patients must
know that they are getting treatment from a licensed medical doctor or someone properly
supervised by the MD for medical services. The MSO can co-brand – i.e., have its name on the
door and in the marketing materials along with the PC.

• In Aspen Dental, the attorney general required in the corrective action plan that the MSO reform its
marketing practices, making clear to consumers on its website and elsewhere that Aspen Dental
Management provides only administrative and business support services to dental practices that
are independently owned and operated by licensed dentists. Aspen Dental Management would also
need to take steps to ensure that the dental practices to which it provides services post their own
legal name so it is easily visible by patients who enter those practices.
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Scaling a Telehealth Business Across 
50 States
I M P L I C A T I O N S  F O R  T E L E H E A L T H  M S A S

JUNE 7, 2022
Jeremy Sherer 
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State-Level Professional Entity Requirements
P R I M A R Y  T H E M E S

• Corporate practice states require professionals to practice through a professional

entity.

• Foreign qualification and “Native” PCs.

• Who can own the PC?
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GEOGRAPHIC APPROACHES – THE BIG 4
U S  M A P



H
O

O
P

E
R

 
L

U
N

D
Y

 
&

 
B

O
O

K
M

A
N

Shareholder Restriction Agreements
P R I M A R Y  T H E M E S

• Other names:  succession agreements, stock transfer restriction agreements, etc.

• Corporate practice concerns.

• Common provisions.

• Case law and CA legislation.
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