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OVERVIEW

Credentialing and Privileging
– CMS Conditions of Participation (“COPs”)
– Medical Staff Bylaws
– Telehealth Agreements
– Monitoring Telehealth Providers

State Licensure and Practice Limits
Additional Liability Issues
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PRELIMINARIES

This is a brief overview of some relevant issues.
Laws are changing.

–New statutes and regulations.

State laws and regulations differ especially now with a variety 
of responses to COVID-19.

–Telehealth often involves laws from other states because it crosses state 
boundaries.

–We’ll focus on common issues and federal limits.

Check applicable laws and regulations of relevant states 
when it is time to apply what we discuss.
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CREDENTIALING AND PRIVILEGING

Hospitals and some other facilities must credential licensed 
independent practitioners before allowing them to provide or 
order services.

–Medicare COPs.
–Joint Commission or other accreditation standards.
–State statutes or licensing regulations.
–Common law tort duty.
–Hospital’s risk management program.

Medical staff bylaws likely require credentialing and 
privileging of providers.

–Medicare requires.
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CMS HOSPITAL COPS:  CREDENTIALING AND 
PRIVILEGING

“The governing body must: 
(1) Determine, in accordance with State law, which categories of 

practitioners are eligible candidates for appointment to the medical 
staff; 

(2) Appoint members of the medical staff after considering the 
recommendations of the existing members of the medical staff; 

…
(6) Ensure the criteria for selection are individual character, 

competence, training, experience, and judgment; and 
(7) Ensure that under no circumstances is the accordance of staff 

membership or professional privileges in the hospital dependent 
solely upon certification, fellowship, or membership in a specialty 
body or society.”

(42 CFR 482.12(a))
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CREDENTIALING AND PRIVILEGING

Individual Credentialing

Facility reviews each 
practitioner’s credentials to 
determine privileges.
Difficult for teleproviders.

– May have many providers, 
e.g., teleradiology.

– May lack expertise to 
effectively review 
teleproviders.

– Time consuming.

Credentialing by Proxy

Facility relies on 
credentialing done by 
another facility.

–CMS allows.
More efficient for 

teleproviders.
– Teleproviders already 

credentialed by their own 
entities.

– Teleproviders have expertise 
to evaluate providers.

– Saves time and avoids 
duplication.
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CREDENTIALING AND PRIVILEGING

• Some states may not allow 
credentialing by proxy.

–State statutes or licensing regulations 
may still require individual credentialing.

–Credentialing by proxy may not represent 
the standard of care.

• Potential negligent credentialing liability.

• Medical staff bylaws may require 
individual credentialing.

*  Check your state laws and bylaws.
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CREDENTIALING BY PROXY: 
HOSPITAL/CRITICAL ACCESS HOSPITAL (“CAH”) COPS 

Allow credentialing by proxy for telehealth providers, i.e., 
originating site hospital may accept credentialing done by 
distant site if meet certain standards.
Must have agreement between hospital/CAH and either:

–Distant-site hospital that participates in Medicare; or
–Distant-site telehealth entity, i.e.,
 provides telehealth services,
 not a Medicare-participating hospital, and
 provides services in a manner that allows hospital/CAH to meet all COPs.

(42 CFR 482.12, 482.22, and 485.616; 76 FR 25550 (5/5/11); CMS Transmittal 78 
(12/22/11))
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CREDENTIALING BY PROXY:  HOSPITAL/CAH COPS

COPs only allow credentialing by proxy for telehealth 
privileges.
If practitioner provides non-telehealth services, hospital must 
credential practitioner in traditional manner.
For telehealth services, hospital/CAH’s governing board has 
the option to:

–allow medical staff to rely on credentialing done by distant hospital 
or entity under COPs, or

–require medical staff to credential each telehealth provider.
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CREDENTIALING BY PROXY:  HOSPITAL/CAH COPS

CMS survey process: ask hospital/CAH if it uses telehealth 
services. If yes:

–Ask to see a copy of the written agreement with distant 
hospital/entity.
Does it contain the required elements?

–Does the hospital have documentation that it granted privileges 
to each telehealth provider?

–Does documentation indicate that for each telehealth provider 
there is a medical staff recommendation, including whether 
medical staff:
Relied on distant-site per written agreement, or
Conducted its own review?
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CREDENTIALING BY PROXY:  HOSPITAL/CAH COPS

Under COPs, must have written agreement between 
originating site and distant site.
Requirements for written contract vary slightly depending on 
whether:

–Hospital contracts with distant site hospital that participates in 
Medicare.

–Hospital contracts with distant site entity.
–CAH contracts with distant site hospital that participates in Medicare.
–CAH contracts with distant site entity.
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HOSPITAL COPS:  TELEHEALTH BY DISTANT HOSPITAL

Telehealth furnished through written agreement with 
distant-site participating hospital that confirms: 

–Distant-site hospital participates in Medicare.
–Distant-site practitioner privileged at distant-site hospital.
–Distant-site hospital provides list of practitioner’s current 

privileges to originating site and addresses how this will be done.
–Distant-site practitioner is licensed, or license recognized, in state 

where originating site is located.
–If distant-site practitioner has privileges at originating site, 

originating site:
 Conducts internal review of practitioner’s performance.
 Sends performance information to distant-site hospital for use in periodic appraisal 

of practitioner, including all adverse events and complaints.
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HOSPITAL COPS:  TELEHEALTH BY DISTANT HOSPITAL

Written agreement confirms distant-site hospital board is 
responsible for:

–Determining which categories of practitioners are eligible for 
medical staff;

–Appointing members of the medical staff after considering 
recommendations of the existing medical staff;

–Assuring that the medical staff has bylaws;
–Approving medical staff bylaws, rules and regulations;
–Ensuring that medical staff is accountable for quality of care;
–Ensuring members selected for individual character, competence, 

training, experience, and judgment; and
–Ensuring that under no circumstances is medical staff 

membership or privileges dependent solely upon certification, 
fellowship, or membership in a specialty body or society.
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HOSPITAL COPS:  TELEHEALTH BY DISTANT ENTITY

Telehealth furnished through written agreement with 
distant-site entity (not participating hospital) that confirms:

–Distant-site entity is contractor and provides services in manner 
that allows hospital to comply with COPs. 

–Distant-site practitioner privileged at distant-site entity.
–Distant-site entity provides current list of practitioner’s privileges 

to the originating site and addresses how this will be done.
–Distant-site practitioner is licensed, or license is recognized, in 

state where originating site is located.
–If distant-site practitioner has privileges at originating site, the 

originating site:
 Conducts internal review of practitioner’s performance.
 Sends performance information to distant-site entity for use in periodic appraisal of 

practitioner, including all adverse events and complaints.
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HOSPITAL COPS:  TELEHEALTH BY DISTANT ENTITY

Distant-site entity’s credentialing and privileging process 
complies with 482.12(a)(1)-(7) and 482.22(a)(1)-(2), i.e., its 
governing body is responsible for:

–Determining which categories of practitioners are eligible for medical staff;
–Appointing members of the medical staff after considering 

recommendations of the existing medical staff;
–Assuring that the medical staff has bylaws;
–Approving medical staff bylaws, rules and regulations;
–Ensuring that medical staff is accountable for quality of care;
–Ensuring members selected for individual character, competence, training, 

experience, and judgment; and
–Ensuring that under no circumstances is medical staff membership or 

privileges dependent solely upon certification, fellowship, or membership 
in a specialty body or society.
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CAH COPS:  TELEHEALTH BY DISTANT HOSPITAL

Telehealth furnished through written agreement with distant-
site participating hospital that confirms: 

–Distant-site hospital participates in Medicare.
–Distant-site practitioner privileged at distant-site hospital.
–Distant-site hospital provides list of practitioner’s current privileges to 

the receiving CAH and addresses how this will be done.
–Distant-site practitioner is licensed, or license recognized, in state 

where receiving CAH is located.
–If distant-site practitioner has privileges at receiving CAH, the CAH:
 Conducts internal review of practitioner’s performance.
 Sends performance information to distant-site hospital for use in periodic appraisal of 

practitioner, including all adverse events and complaints.
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CAH COPS:  TELEHEALTH BY DISTANT HOSPITAL

Written agreement confirms distant-site hospital’s 
governing board is responsible for:

–Determining which categories of practitioners are eligible for 
medical staff;

–Appointing members of the medical staff after considering 
recommendations of the existing medical staff;

–Assuring that the medical staff has bylaws;
–Approving medical staff bylaws, rules and regulations;
–Ensuring that medical staff is accountable for quality of care;
–Ensuring members selected for individual character, competence, 

training, experience, and judgment; and
–Ensuring that under no circumstances is medical staff 

membership or privileges dependent solely upon certification, 
fellowship, or membership in a specialty body or society.
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CAH COPS:  TELEHEALTH BY DISTANT ENTITY

Telehealth furnished through written agreement with distant-
site entity (not participating hospital) that confirms: 

–Distant-site practitioner privileged at distant-site entity.
–Distant-site entity provides current list of practitioner’s privileges to 

the originating site.
–Distant-site practitioner is licensed, or license is recognized, in state 

where originating site is located.
–If distant-site practitioner has privileges at originating site, originating 

site:
 Conducts internal review of practitioner’s performance.
 Sends performance information to distant-site entity for use in periodic appraisal of 

practitioner, including all adverse events and complaints.
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CAH COPS:  TELEHEALTH BY DISTANT ENTITY

Distant-site entity’s credentialing and privileging process complies 
with 482.12(a)(1)-(7) and 482.22(a)(1)-(a)(2), i.e., governing body is 
responsible for:

–Determining which categories of practitioners are eligible for medical 
staff;

–Appointing members of the medical staff after considering 
recommendations of the existing medical staff;

–Assuring that the medical staff has bylaws;
–Approving medical staff bylaws, rules and regulations;
–Ensuring that medical staff is accountable for quality of care;
–Ensuring members selected for individual character, competence, 

training, experience, and judgment; and
–Ensuring that under no circumstances is medical staff membership or 

privileges dependent solely upon certification, fellowship, or membership 
in a specialty body or society 22



CAH COPS

CAH must have agreement for outside review of MD/DO 
services.

–In case of telehealth services provided per written agreement with 
distant participating hospital, must have distant hospital review the 
telehealth services.

–In case of telehealth services provided per written agreement with 
distant entity, must have one of the following review the services:
Hospital that is member of network, when applicable.
Quality Improvement Organization (“QIO”) or equivalent entity.
One other appropriate entity identified in state rural health care plan.
A distant-site hospital with which CAH has written agreement for 

telehealth services.
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CREDENTIALING: EMERGENCY PRIVILEGES

Many state laws, regulations and/or bylaws allow facilities to 
grant temporary or emergency privileges.

–Granted in limited circumstances, e.g.,
While normal credentialing process occurs.
Unique patient care need.

–Subject to limited, preliminary review.
–Privileges limited to no more than 60 days.

Unclear how this would coordinate with telehealth COPs.
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ADDITIONAL COMPLIANCE AND IMPLEMENTATION 
CONSIDERATIONS

Tele-
health
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CHECK STATE REQUIREMENTS

Must comply with state laws in addition to COPs telehealth 
rules.

• Credentialing
• Licensure
• Remote Prescribing
• Liability Issues

–Standard of care
–Consent
–Patient relationship
–Insurance
–Others
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LICENSURE:  WHO CARES?

Telehealth provider
–Subject to criminal, civil or administrative sanctions if not properly 

licensed, i.e., practicing without license
–No liability insurance
–No reimbursement for services provided

Originating site
–No liability insurance for remote practitioner
–No reimbursement for services provided
–Facility licensing problems
–COP problems for hospitals
–May be subject to negligent credentialing liability if bad outcome
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LICENSURE

“Practice of medicine” is usually interpreted as occurring 
where the patient is located

–Telehealth provider may be subject to law of state where patient is 
located

State in which patient is located will usually apply its own 
medical practices law

–State wants to protect its own citizens
Practitioner must generally be authorized to practice in state 
where patient is located by either:

–License
–Exception to license

28



LICENSURE

States vary re telehealth license
Most require full medical license for telehealth.

–No special rules for telehealth providers.
Some allow special purpose license for telehealth.

–Relatively new development.
Some contain exceptions to licensure requirement, e.g.,

–Education
–Emergency and “Good Samaritan” laws
–Consultation if local physician involved and remote 

practitioner does not have office in the state. 
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LICENSURE

Practitioners in military, VA, Public Health Service
–May practice within their organization across states.

Nurse Licensure Compact
–Allows multistate licensure for nurses.

Interstate Medical Licensure Compact
–Developed by Federation of State Medical Boards (“FSMB”).
–Allows expedited licensure for physicians licensed in another state 

that is a member of the compact.
–Several states have passed laws to participate.
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LICENSURE

Hospital conditions of participation (“COPs”).
“In all cases, healthcare professional must be legally 
authorized to practice in the state where the hospital is 
located.”
“When Telehealth is used and the practitioner and patient are 
located in different states, the practitioner providing the 
patient care service must be licensed and/or meet the other 
applicable standards that are required by the state or local 
laws in both the state where the practitioner is located and 
the state where the patient is located.”

(Interpretive Guidelines for 42 CFR 482.11, .12 and .22)
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LICENSURE

Most state Medicaid laws require that the practitioner is 
licensed within the state as a condition for reimbursement.
“Medicaid guidelines require all providers to practice within the 
scope of their State Practice Act. Some states have enacted 
legislation that requires providers using telemedicine 
technology across state lines to have a valid state license in the 
state where the patient is located. Any such requirements or 
restrictions placed by the state are binding under current 
Medicaid rules.”

–(https://www.medicaid.gov/medicaid/benefits/telemed/index.html)
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LICENSURE: INTERSTATE MEDICAL LICENSURE COMPACT

Allows expedited licensure for physicians licensed in another 
state that is a member of the compact.
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RESTRICTIONS ON REMOTE PRESCRIBING OR TREATING
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RESTRICTIONS ON REMOTE PRESCRIBING OR TREATMENT

Early internet pharmacies were prescribing based solely on 
online questionnaires or similar methods.
Some states or medical boards require physical exam before 
allowing the teleprovider to prescribe or treat.

–Medical practices act
–Statement of medical boards
–Obviously, COVID-19 has altered this requirement
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STATE TELEMEDICINE STATUTES OR MEDICAL BOARD 
POLICIES

Many states have enacted or amended statutes or policies to 
allow telemedicine, e.g., 

–Allow provider to establish relationship or conduct initial exam 
through two-way audio and visual interaction.

–Must be licensed in state where patient located.
 “Telemedicine license” in some jurisdictions, e.g., New Mexico.

–Must comply with community standard of care.
–Must obtain informed consent.
–Must be available for follow-up care.
–Exceptions for emergencies, covering for other provider, etc.
–Others?

Check applicable state laws.
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FSMB MODEL POLICY FOR APPROPRIATE USE OF TELEMEDICINE 
(4/14)

Physician must be licensed in state where patient is located.
Physician-patient relationship may be established using telemedicine 

technologies.
Documented medical evaluation and collection of relevant history and 

other information.
Same standard of care as in-person treatment.
 Informed consent addressing telemedicine issues.
Provide for continuity of care.
Plan for referral for emergency services.
Maintain appropriate medical records.
Maintain privacy and security of communications.
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AMA GUIDANCE FOR ETHICAL PRACTICE IN TELEMEDICINE 
(6/16)

Physicians engaging telemedicine should:
Be proficient in relevant technologies.
Recognize and address limitations of relevant technologies.
Ensure they have info for clinical recommendations when they 
cannot conduct physical exam, e.g., have another professional 
on-site conduct the exam.
Obtain proper informed consent about telemedicine.
Take steps to provide continuity of care.
(AMA Code of Medical Ethics Opinion 1.2.12)
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LIABILITY ISSUES

Different laws
Different procedures
Practitioner-patient relationship
Applicable standard of care
Informed consent
Patient abandonment
Liability insurance coverage
Others
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DIFFERENT LAWS

If crossing state boundaries, assume that you will be subject 
to laws of other state:

–Licensure requirements
–Professional standards and standard of care
–Informed consent
–Statute of limitations
–Caps on damages
–Pre-litigation screening
–Immunities and defenses
–Reimbursement rules
–Confidentiality requirements
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DIFFERENT PROCEDURES

If crossing state boundaries, may be sued in other state’s 
court or federal court under different procedures and 
standards.

–Pre-litigation screening panel
–Notice of tort claims
–Pleading punitive damages
–Physician-patient privilege
–Peer review privilege
–Evidentiary rules regarding experts or others
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PRACTITIONER-PATIENT RELATIONSHIP

Practitioner-patient relationship may exist even though there is 
no direct contact.
Test:  would reasonable patient believe that practitioner-
patient relationship exists?

–Direct contact or communication with patient.
–Contract or agreement to provide care.
–Bills for services.

Some states may have an exception for “consultations” if 
certain standards are satisfied, e.g.,

–No direct contact with patient.
–No bill for services.
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MALPRACTICE LIABILITY

Applicable standard of care
–Different community standard may apply.
–Presumably, remote practitioner must comply with 

the same standard of care as a practitioner at the 
originating site.

Beware:
–Is use of telemedicine appropriate for patient’s care?
–Sufficiency of telemedicine equipment or 

technology.
–Training and qualifications of users.
–Effect of other laws.
–Vicarious liability for others, including remote 

practitioner and originating site personnel.
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INFORMED CONSENT

Informed consent from patient or 
representative is critical.

–Know the relevant laws for effective, informed 
consent.
 May be specific requirements for telehealth.

–Informed consent should include:
 Discussion of risks, benefits, and limitations of telemedicine 

services, including availability of services and provider, technical 
limitations, etc.
 Identify persons involved in providing care.
 Whether you will record telemedicine sessions.
 Privacy or security of data communications system, especially if use 

open network.
–Disclaim responsibility for entities that are not 

your agents.
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PATIENT ABANDONMENT

May be liable for abandoning patient if fail to give patient 
sufficient time to transfer care.

–Tort liability for patient abandonment
–Medical Practices Act violation

To avoid potential abandonment claim:
–Ensure patient understands scope and limits of practitioner’s 

involvement in care.
 Informed consent
Written agreement or notice

–Give patient adequate notice and time to transfer care before 
terminating relationship.

45



LIABILITY INSURANCE COVERAGE

Liability insurance may require proper license for coverage.
Liability insurance policies may exclude:

–Injuries from services other than face-to-face encounter.
–Injuries from unauthorized practice of medicine.
–Legal actions due to unauthorized practice of medicine.
Administrative or licensure actions
Criminal actions

–Practice medicine in another state.
–Regulatory violations resulting from telemedicine, e.g., HIPAA 

violation, FDA violation.
* Check your malpractice insurance coverage.
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REIMBURSEMENT

Medicare:  slowly expanding.
–Bills routinely submitted.
–Coverage for limited services.
–Must comply with specific requirements.

Medicaid:  states determine coverage.
–Most provide some coverage for telemedicine.

Private payers
–Most states require private insurers to cover 

telemedicine service to the same extent as face-
to-face consultations.
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OTHER REGULATIONS

Food and Drug Administration (“FDA”)
Federal Communications Commission (“FCC”)
Federal Trade Commission (“FTC”)
Office of National Coordinator for Health Information 
Technology
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GUIDANCE AND GUIDELINES

National organizations continue to issue guidance, e.g., 
–Federation of State Medical Boards (“FSMB”) 
Model Policy for the Appropriate Use of Telemedicine Technologies.
 Interstate Licensure.

–AMA
 Telemedicine Policy

–American Telemedicine Association (“ATA”)
 Clinical Guidelines for Tele-ICU Operations
 Core Operational Guidelines for Telehealth Services Involving Provider-

Patient Interaction
–FDA
 Guidance on Mobile Medical Applications
 Safety Communication on Cybersecurity for Medical Devices and Hospital 

Networks
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GUIDANCE AND GUIDELINES

New guidance may help to—
–Encourage change in existing statutes and regulations.
–Provide guidance for implementing telemedicine.
–Modify the standard of care in telemedicine cases.

But we’re not there yet!
–Guidance is good, but the law is still the law.

50



IMPLEMENTING TELEMEDICINE

Review the proposed technology and providers to 
ensure that they are appropriate and that providers 
are qualified.

–Equipment
–Providers
–Technician
–Patients
–Reimbursement

Is the use of telemedicine consistent with the 
applicable standard of care?

• Need
• Cost
• Indications for use
• Limitations or restrictions
• Maintenance
• Risks
• Compliance
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IMPLEMENTING TELEMEDICINE

Appoint a telemedicine program manager.
Ensure secure communication channels.
Build in redundancy and backup for critical applications.
Create appropriate policies, procedures and protocols similar 
to non-telemedicine.
Educate and train personnel regarding appropriate use of 
telemedicine.
Have ready access to qualified IT personnel.
Develop quality improvement process to identify needed 
improvements and react to changes.
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CONTRACTING WITH VENDORS

Protect against liability for equipment failure.
Ensure access to continued support services.
Obtain representations and warranties concerning 
compliance with regulatory requirements, e.g.,

–HIPAA
–FDA medical devices
–Other

Business associate agreement if vendor creates, maintains, 
accesses or transmits Personal Health Information (“PHI”).
Other terms.
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QUESTIONS?

Cory A. Talbot
Holland & Hart LLP

catalbot@hollandhart.com
(801) 799-5971

17994546v1
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TELEHEALTH IN 2022
• COVID-19 has Fundamentally Altered Telehealth in the US
• Changes Driven By

– Federal Legislation and Public Health Emergency (PHE) Waivers 
and Regulatory Changes

– State Emergency Orders and Policy Changes
– Private Insurer Reimbursement Policies
– Provider Acceptance and Utilization
– Public Acceptance and Reliance 
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TELEHEALTH IN 2022

• Telehealth Defined- Health Resources Services 
Administration (HRSA)
– The use of electronic information and telecommunications 

technologies to support long-distance clinical health care, 
patient and professional health-related education, public health 
and health administration. Technologies include 
videoconferencing, the internet, store-and-forward imaging, 
streaming media, and terrestrial and wireless communications.
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TELEHEALTH IN 2022

• Telehealth vs. Telemedicine
– telemedicine refers specifically to the practice of medicine via 

remote means 
– telehealth is a blanket term that covers all components and 

activities of healthcare and the healthcare system that are 
conducted through telecommunications technology
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TELEHEALTH IN 2022

• mHealth or Mobile Health-
– healthcare applications and programs patients use on their 

smartphones, tablets, or laptops. These applications allow 
patients to track health measurements, set medication and 
appointment reminders, and share information with clinicians. 
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BARRIERS TO TELEHEALTH PRE-COVID

• Originating Site Restrictions 
– Limited to patients in rural areas by Medicare and Medicaid
– Patient’s home did not qualify as originating site

• Distant Site Restrictions
– Limited ability of FQHC’s and Rural Health Centers to serve as 

Distant Sites
– Providers limited in where they can be when providing services

• Requirement of  existing relationship between patient and 
provider
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BARRIERS TO TELEHEALTH PRE-COVID
• Limitations in Covered Services via Telehealth

– Pre-COVID, only 100 types of services covered by 
Medicare/Medicaid

• Provider Limitations
– Licensing Restrictions
– Limited types of providers to physicians, NP’s, PA’s etc. 
– Prescribing practices
– 3 year pre-existing relationship with patient required
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BARRIERS TO TELEHEALTH PRE-COVID

• Lack of Parity in Reimbursement- Justified by arguments 
that:
– telehealth requires less clinical effort
– care via telehealth has lesser value than in-person care because 

ineffective or inefficient
– telehealth may have a greater potential for overuse 
– practice expenses associated with delivering telehealth may be 

lower than in-person care.
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UTILIZATION OF TELEHEALTH DURING COVID-19  

• Telehealth utilization for office visits and outpatient care was 
78 times higher in April 2020 than in February 2020
– Driven by patient avoidance 

• HHS- share of Medicare visits conducted through telehealth 
increased 63x, from 840,000 in 2019 to 52.7 million in 
2020 

• Mid- 2021 telehealth use had increased 38X from the pre-
COVID-19 baseline
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UTILIZATION OF TELEHEALTH DURING COVID-19 

• 36% of patients in US accessed telehealth services in 2021 
vs. 7% in 2019- JD Power Survey 
– Highest usage among members of Generation Y and Pre-

Boomers.

• 32% of office and outpatient visits via telehealth in April 
2020
– 13 to 17% of all office visits across all specialties by mid-2021 

McInsey
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UTILIZATION OF TELEHEALTH DURING COVID-19

• 66% of Medicare Beneficiaries Report Their Usual Provider 
Currently Offers Telehealth Appointments, Up From 18% 
Before COVID-19 

• Investment in virtual care and digital health 3X the level of 
venture capitalist digital health investment in 2020 vs. than 
2017
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FEDERAL RESPONSE TO COVID-19 IN TELEHEALTH-
STATUTES
• Coronavirus Preparedness and Response Supplemental 

Appropriations Act 2020 
– Authorized HHS to Issue Regulations and Waivers for Telehealth

• Coronavirus Aid, Relief, and Economic Security (CARES) Act
– waiver the geographic origination requirement 
– allows federally qualified health centers (FQHCs) and rural health 

clinics (RHCs) to serve as distant site providers and provide 
telehealth services to Medicare beneficiaries
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FEDERAL RESPONSE TO COVID-19 IN TELEHEALTH-
STATUTES
• Consolidated Appropriations Act 2021

– Expanding Access to Mental Health Services 
– Funding for Telehealth and Broadband Programs 

• American Rescue Plan Acts (ARPA) of 2021 
– Behavioral health- Funding to support behavioral and mental 

health professionals
– Funding for Increased Access to Pediatric Mental Health Care
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FEDERAL RESPONSE TO COVID-19 IN TELEHEALTH-
CMS RESPONSE  
• Public Health Emergency (PHE) Blanket Waivers for Healthcare Providers

– Flexibility for Medicare Telehealth Services 
• Waiver of eligible providers
• Audio-Only permitted for certain services
• Easing of restrictions for agreements between hospitals and distant sites
• Physician visits in Long-Term Care facilities permitted via telehealth
• Home health and Rehabilitation assessments 

– Telehealth Licensing Requirements and Delivery Across State Lines
• Interstate compacts simplify cross-state telehealth 

– Prescribing Policies for Controlled Substances via Telehealth   
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FEDERAL RESPONSE TO COVID-19 IN TELEHEALTH-
CMS RESPONSE 
• Interim Final Rules Issued March 2020 

– Payment for telehealth services for all geographic areas
– Patient’s home now qualifies as “originating site” 
– Phone visits now qualify as telemedicine 
– No requirement for pre-existing relationship
– Telehealth visits to be delivered via smartphone with real-time 

audio/video 
– Waived or reduced cost sharing for patients,
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FEDERAL RESPONSE TO COVID-19 IN TELEHEALTH-
CMS RESPONSE
• Interim Final Rules

– Significant Expansion of Covered Services 
• Prior to COVID- 100 covered services
• During COVID- Expanded 140 services  

– E.g., Emergency department visits, Behavioral Health, Initial 
nursing facility and discharge visits, Home visits, Therapy services

– Payment Parity 
• telehealth services, including those delivered via audio-only 

telephone, reimbursed as if they were administered in person 
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FEDERAL RESPONSE TO COVID-19 IN TELEHEALTH-
CMS RESPONSE
• Medicaid/CHIP

– Medicaid- States given broad discretion to expand telehealth 
services under Medicaid and CHIP

– Well-child visits via telehealth covered
– Increased payment and reimbursement for costs for increased 

staff and PPE for providers impacted by increased numbers of 
COVID patients
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FEDERAL RESPONSE TO COVID-19 IN TELEHEALTH-
HIPAA
• HHS Notification of Enforcement Discretion for Telehealth 

Remote Communications During the COVID-19 Nationwide 
Public Health Emergency- March 2020
– OCR will exercise its enforcement discretion and will not impose 

penalties for noncompliance with the regulatory requirements 
under the HIPAA Rules against covered health care providers in 
connection with the good faith provision of telehealth during the 
COVID-19 nationwide public health emergency. 
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FEDERAL RESPONSE TO COVID-19 IN TELEHEALTH-
HIPAA
• Providers may examine a patient exhibiting COVID- 19 

symptoms for any condition, e.g., sprained ankle, using video 
chat application connecting the provider’s or patient’s phone 
or desktop computer

• Applications that allow for video chats, Apple FaceTime, 
Facebook Messenger, Google Hangouts, Zoom, or Skype, to 
provide telehealth are ok
– Facebook Live, Twitch, TikTok and other public facing technology 

not ok 
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FEDERAL RESPONSE TO COVID-19 IN TELEHEALTH
• Telehealth Licensing Requirements

– Amendment to 2005 Public Readiness and Emergency 
Preparedness Act (PREP Act) 
• Extended immunity from liability in public emergencies to healthcare 

personnel using telehealth to order or administer Covered 
Countermeasures for patients in state other than the state where the 
healthcare personnel are permitted to practice. 

• 8th amendment to PREP preempts state laws which prohibit use of 
telehealth across state lines
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FEDERAL RESPONSE TO COVID-19 IN TELEHEALTH

• Prescribing of Controlled Substances
– Pre-COVID- Controlled Substances Act requires that telemedicine 

provider provide in-person medical evaluation of a patient prior 
to prescribing a controlled substance. 21 USC Sec. 829(e)
• Exception when HHS has declared a public health emergency under 

42 U.S.C. 247d 

– March 16, 2020- HHS and DEA designate telemedicine 
allowance applies to all schedule II-V controlled substances in all 
areas of the United States
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FEDERAL RESPONSE TO COVID-19 IN TELEHEALTH

• Prescribing of Controlled Substances
– Providers may issue prescriptions for all schedule II-V controlled 

substances without in-person medical evaluation if: 
• The prescription is issued for a legitimate medical purpose by a 

practitioner acting in the usual course of his/her professional 
practice;

• The telemedicine communication is conducted using an audio-visual, 
real-time, two-way interactive communication system; and

• The practitioner is acting in accordance with applicable Federal and 
State laws.
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STATE RESPONSES TO COVID-19 IN TELEHEALTH
• 22 states changed laws or policies during the pandemic to 

require more robust insurance coverage of telemedicine
– Through legislation, executive orders, and other agency actions, 

such as bulletins, notices, and executive orders from the 
department of insurance or a similar agency 

• 18 states for the first time required coverage of services 
provided over the phone 
– Many patients (especially older) have limited or no access to 

broadband internet or devices needed for audio-visual
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STATE RESPONSES TO COVID-19 IN TELEHEALTH

• Expanded Coverage of Services
– waiving cost sharing or requiring cost sharing no higher than 

identical in-person services 

• Payment Parity
– requiring reimbursement parity between telemedicine and in-

person service

• Expansion of Technology Eligible for Use
• requiring coverage of audio-only services, 
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STATE RESPONSE TO COVID-19 IN TELEHEALTH
• Licensure

– Many states waived requirements that physicians and other 
health care professionals with out-of-state licenses be licensed 
in the state in which they are providing services. 

– Some states also extended this reciprocity for the provision of 
telehealth services

– Key Take-Away- States have already begun to roll back flexibility 
for out of state licensure requirements
• Amendments to PREP Act preempt certain state restrictions
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WHAT HAPPENS AFTER COVID-19? 

• All Federal and State Actions are Based Upon Public Health 
Emergency Orders

• States
– As of November 30, 2021- 28 states and D.C. have ended their 

emergency declarations. 
• Many telehealth changes expire with the end of emergency orders
• 19 states still have licensure flexibility



81 © 2021 Procopio, Cory, Hargreaves & Savitch LLP

WHAT HAPPENS AFTER COVID-19?- PROPOSED 
FEDERAL LEGISLATION

• HR 6202- Telehealth Extension Act 
• Permanently lifts geographic and site-based restrictions
• Federally Qualified Health Centers, Rural Health Clinics, Indian 

Health Service facilities, and Native Hawaiian Health Care Systems 
permanently designated as distant sites 

• Provides a two-year temporary extension of COVID-19 emergency 
telehealth waivers expanding eligible providers and audio-only
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WHAT HAPPENS AFTER COVID-19? PROPOSED 
FEDERAL LEGISLATION
• CURES 2.0- H.R. 6000

– Increases access to telehealth services for Medicare and 
Medicaid/CHIP patients
• Permanently removes Medicare’s geographic and originating site 

restrictions 
• Permanently allows hospice face-to-face recertification to be done 

through Medicare’s telehealth services 
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WHAT HAPPENS AFTER COVID-19? CMS ACTIONS
• (CY) 2022 Medicare Physician Fee Schedule Final Rule 

extends and expands certain telehealth services through 
2023, e.g.,
– Mental Health and Substance Abuse Coverage

• Finalizes patient’s home as an eligible originating site for telehealth 
for diagnosis, evaluation, or treatment of a mental health disorder

• Allows for coverage of audio only

– Remote Therapeutic Monitoring (RTM) services 
• finalizing adoption of coverage for five services related to the use of 

digital technology to monitor non-physiologic patient data
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TELEHEALTH DURING AND AFTER COVID

• The Bottom Lines are
– COVID-19 has driven profound changes in the legal and 

regulatory landscape for telehealth services that must be 
consulted 

– There is a great deal of uncertainty as to what changes will 
remain once federal and state PHE and Emergency Orders are 
lifted
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Thank You
Richard D. Barton

rick.barton@procopio.com
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