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I. Information reporting and classification of 

foreign pensions, annuities, and social security
U.S Tax Classification and reporting



I.Information Reporting for Foreign Pensions and Trusts

Why are we here?

• U.S. persons have non-U.S. retirement accounts

• Immigrants often worked in home countries for years and have retirement 
accounts before moving to the U.S.

• U.S. citizens move abroad, work, and have retirement accounts.

• Both participate in foreign retirement plans. 

• The tax treatment of foreign retirement accounts are not uniform and the 
treaties are not uniform. See https://www.gao.gov/assets/690/689853.pdf

https://www.gao.gov/assets/690/689853.pdf


I.Information Reporting for Foreign Pensions and Trusts

Why are we here?

• 7-9 million US expats living around the world

• 13.2 million US green card holders

• 37 million visa holders

• That’s about 50 million US persons who have an incredibly high chance of 
currently contributing to a foreign retirement plan or have one they no longer 
contribute to.



I.Information Reporting for Foreign Pensions and Trusts

What’s the level of compliance considering:

• 7.4 million individual tax returns filed a return with a Foreign Tax Credit (2014)

• The IRS received less than 500,000 Form 2555 claiming Foreign Earned 
Income Exclusion (2011)

• But this also includes taxpayers who also claimed the Foreign Income 
Exclusion and the FTC or claim the FTC on Form 1116 and Schedule A (2015)



I.Information Reporting for Foreign Pensions and Trusts

What’s our level of compliance considering:

• In 2015, FinCEN received 1,163,229 FBAR

• Less than 100,000 have used a disclosure program



I.Information Reporting for Foreign Pensions and Trusts

Foreign plans

Defined contribution plans are characterized by an account balance that reflects the 
contributions to the plan earmarked for the particular employee. These accounts are 
separated by employee. The future benefits are based entirely on the value of the 
account which in turn is based on the amount contributed and any associated growth of 
those amounts. The typical U.S. example of a defined contribution plan is the 401(k).  
An employee funds a 401(k) (with or without an employer match) and has an interest in 
that plan to the extent that he/she has funded it in addition to the extent that employer 
contributions to his/her plan have vested.



I.Information Reporting for Foreign Pensions and Trusts

Foreign plans

The employee carries the risk/reward for the performance of the investments in a 

defined contribution plan. There is no guarantee that amounts contributed will be 

available upon retirement.

Employees do have accounts associated with this type of plan. They typically 

receive annual statements providing an updated account balance as well as 

reporting on the performance of their retirement plan.

A literal description of this type of plan – the contributions to the plan are defined 

and an employee’s benefit will be based on the amount of contributions and the 

performance of those contributions.



I.Information Reporting for Foreign Pensions and Trusts

What about social security?

Social security is the government mandated defined benefit plan in the U.S. Both wage 
earners and self-employed taxpayers make contributions to social security annually.



I.Information Reporting for Foreign Pensions and Trusts

What about social security?

Like other defined benefit plans, the benefit that taxpayers expect to receive from 
social security is defined and is determined by application of a formula. This formula is 
applied to their highest earning thirty five years. 40 quarters of maximum contributions 
= maximum benefit. 
•There’s actually stories of self-self-employed individuals filing fraudulent returns 
showing more self-employment liabilities than they owed in order to get the maximum 
social security pay out. Benefits are calculated on what you should have paid, not what 
you actually paid.  



I.Information Reporting for Foreign Pensions and Trusts

Classification of foreign retirement plans

•Foreign retirement plans have independent filing requirements with the United States 
when they are directly invested in the United States and are generating U.S. source 
income. Most of the foreign retirement plans that are reportable in the United States 
are reportable because they are funded by, owned by, or are distributing to U.S. 
persons. 
•This means the first step in evaluating the required informational reporting for a 
foreign retirement plan is determining when and how the Taxpayer became a U.S. 
person. This will also help you to determine if adequate reporting has been done for 
prior years and if the Taxpayer should amend previous returns. 



I.Information Reporting for Foreign Pensions and Trusts

Where to start?

When attempting to understand a foreign retirement plan, always start with the 
Taxpayer’s explanation of that plan. It is possible that the taxpayer may not be able to 
provide all of the required information relating to the foreign retirement plan. A 
thorough review of the plan documentation may provide additional information (and be 
aware that this review may often contradict information provided by the Taxpayer.) 
Often the Taxpayer is the best resource in acquiring plan documentation that has been 
translated into English. 
And no, you are no required to get certified translations. 



I.Information Reporting for Foreign Pensions and Trusts

Where to start?

Lastly, it is often useful to independently research the mechanics of the retirement 
system and the retirement plans in the country in which the Taxpayer has a retirement 
plan. There’s a host of arguments you might be able to make by knowing a little bit 
more about the country in which your client has retirement plan. Things like: 



I.Information Reporting for Foreign Pensions and Trusts

Questions to ask

1.Determine when and how the plan was opened. Was the plan opened by the employer or the employee? Was the plan 
open incidentally to employment or was it independently opened by the Taxpayer?

2.Determine when and how the plan was funded. Determine the percentage of contributions that were made by the 
employee and the percentage that were made by the employer.

3.Determine how the plan distributes and how the amount distributed is determined.

4.Determine if contributions to the plan are pre-tax or post-tax in the foreign jurisdiction.

5.Determine if distributions from the plan are taxable or non-taxable in the foreign jurisdiction.

6.Gather information regarding plan participation by other employees, including: is the plan government mandated for all 
employees? Is the plan available to all employees? Is the plan only available to executives or highly compensated employees?



I.Information Reporting for Foreign Pensions and Trusts

Now determine the Appropriate U.S. Analogue to the Foreign Retirement Plan…
Using the gathered information, determine whether the plan is a defined contribution 
plan or a defined benefit plan. The outcome of this analysis will significantly impact the 
informational reporting required.



I.Information Reporting for Foreign Pensions and Trusts

And what about foreign annuities?

•Foreign annuities, like domestic annuities, are taxable under IRC 72. IRC 72 

does have some special provisions for determining your cost in the contract for 

contributions that were made when the taxpayer was a nonresident alien. 

Nonresident alien contributions that were not taxable in the U.S. or a foreign 

country are not included in your cost in the contract.



I.Information Reporting for Foreign Pensions and Trusts

And what about foreign annuities?

•For example, if an annuity begins distributing in the first year that a Taxpayer 

becomes a U.S. person, the Taxpayers contributions were not taxable in the 

foreign country and the growth was not taxable in the foreign country, then the 

full amount of the distribution will be taxable in the U.S. when it is distributed.



I.Information Reporting for Foreign Pensions and Trusts

The Forms 3520 and 3520-A

International Information Reporting Forms Relevant to Foreign Retirement Plans 
Overview 3520, 3520-A, 8938, and FBAR

The purpose of this section is to provide some context for these forms so that listeners 
can understand the more thorough 402(b) and grantor trust analysis later, as well as to 
give them an understanding of the filing mechanics as disregarding these mechanics can 
result in failure to file penalties.



I.Information Reporting for Foreign Pensions and Trusts

Form 3520: Annual Return To Report Transactions With Foreign Trusts and Receipt of 
Certain Foreign Gifts

Form 3520 is required to report a transfer to a foreign trust (Part 1), ownership of a 
foreign trust (Part 2), a distribution to a U.S. person from a foreign trust (Part 3) and 
gifts from foreign persons and foreign entities (Part 4).
Form 3520 is required in many circumstances in which Form 3520-A is not.



I.Information Reporting for Foreign Pensions and Trusts
Form 3520: Annual Return To Report Transactions With Foreign Trusts and Receipt of Certain Foreign 
Gifts

Form 3520 is often required when reporting transactions between a foreign retirement 
plan and a Taxpayer (contributions to, ownership of, and distributions from) because 
the U.S. generally treats foreign retirement plans as trusts. There are a number of 
exceptions to 3520 reporting for foreign retirement plans, the most significant 
exception coming from 402(b).



I.Information Reporting for Foreign Pensions and Trusts
Form 3520: Annual Return To Report Transactions With Foreign Trusts and Receipt of Certain Foreign 
Gifts

Form 3520 is due on the due date for a Taxpayer’s personal 1040, including six month 
extensions and the automatic 2-month extension for Taxpayers living outside of the 
U.S., but note that if an extension has been filed for the Taxpayer’s personal return that
this must be indicated on form 3520 (page 1 line k) and for Taxpayer’s utilizing the
automatic 2-month extension, a statement indicating that you live outside of the U.S.
and qualify for the automatic 2-month extension. Including this statement is important
as failure to do so can result in a failure to file penalty for your Form 3520.



I.Information Reporting for Foreign Pensions and Trusts
Form 3520: Annual Return To Report Transactions With Foreign Trusts and Receipt of Certain Foreign 
Gifts

Form 3520 has special mailing instructions and is not filed with the 1040. Form 3520 is 
mailed to:

Internal Revenue Service Center,
P.O. Box 409101 
Ogden, UT 84409



I.Information Reporting for Foreign Pensions and Trusts
Form 3520-A: Annual Information Return of Foreign Trust With a U.S. Owner

Form 3520-A is required when the foreign retirement plan is treated as having a U.S. 
owner (see 402(b) and grantor trust sections later).

Whenever a Taxpayer has a 3520-A requirement, they have a corresponding Part II 3520 
requirement.



I.Information Reporting for Foreign Pensions and Trusts
Form 3520-A: Annual Information Return of Foreign Trust With a U.S. Owner

Form 3520-A requires a complete accounting of the activity of the foreign trust (income 
statement and balance sheet) as well as a summary of the U.S. Taxpayer’s relationship 
to the foreign trust and the income that flows through to the Taxpayer. 
International accounting standards must be converted to GAAP. Not using GAAP can be 
tantamount to filing “substantially incomplete.”



I.Information Reporting for Foreign Pensions and Trusts
Form 3520-A: Annual Information Return of Foreign Trust With a U.S. Owner

There are two different ways to file Form 3520-A: 

•The Form 3520-A can be filed ‘by the trust’ or,
•A substitute Form 3520-A can be filed by the Taxpayer. 



I.Information Reporting for Foreign Pensions and Trusts
Form 3520-A: Annual Information Return of Foreign Trust With a U.S. Owner

The deadlines and filing requirements for Form 3520-A change depending on which 
method is utilized. 

•A Form 3520-A that is being filed by the trust must be filed by the 15thday of the third 
month after the end of the trust’s tax year, which generally means by March 15th. This 
means that, despite the fact that the filing obligation arises through the Taxpayer, Form 
3520-A has an earlier deadline than the Taxpayer’s personal return. 
•Another important note regarding the mechanics of filing Form 3520-A on behalf of 
the trust is that it is not filed under the Taxpayer’s identifying number, and instead 
requires its own employer identification number. 



I.Information Reporting for Foreign Pensions and Trusts
Form 3520-A: Annual Information Return of Foreign Trust With a U.S. Owner

•A Form 3520-A being filed ‘by the trust’ can extend the due date for filing by six 
months by filing form 7004. Again it is important to note that this 7004 must have the 
trust’s EIN.



V. The Applicability of Tax Treaties 



Treaty Benefits?

• U.S. income tax treaties may provide relief from double taxation (or even
single taxation)

• Beware of the “savings clause.”

• Not all treaties are created equal.



Treaty Benefits?

Why does it matter?

• U.S. individuals are subject to U.S. income taxes on their worldwide income, which could include contributions and earnings

accrued within and distributions from their foreign workplace retirement plan.

• Tax treaty provisions may reduce foreign income taxes owed by U.S. individuals on income sourced from treaty country

(through credits, deductions, exemptions, tax rate reductions).

• Absent specific treaty provisions, current U.S. tax law does not exempt from U.S. taxation transfers in foreign workplace

retirement plans.

o Example: Hong Kong retirement system (Mandatory Provident Fund) – automatic transfer of terminated employee’s account from employer

contribution account to a personal account in the same plan is treated for U.S. tax purposes as a taxable transfer within the foreign workplace

retirement plan.

o Rationale: Transfer of retirement assets within or between plans implies that the U.S. individual participant has some access to and control

over his or her retirement funds = “constructive receipt doctrine”.



Usual Treaty Resources

1. Treaty

2. Protocol

3. Technical Explanation

4. Memorandum of Understanding

5. Exchange of Notes



Typical Examples
Common to come across

• U.K. Pensions

• Swiss Pillar I, II, and III tensions

• Singaporean CPFs

• Malaysian CPFS

• Hong Kong MPFs

• German Pensions

• Australian superannuation funds



Example in Model Treaty

2016 U.S. Model Income Tax Convention.

Article 17, Par. 2(b):

Where a citizen of the United States who is a resident of [NAME OF STATE] is a beneficiary of,

or a participant in, a pension fund established in [NAME OF STATE], the United States may not

tax the income earned by the pension fund as income of the individual unless, and then only to

the extent that, it is paid to, or for the benefit of, that individual from the pension fund (and not

transferred to another pension fund established in [NAME OF STATE] in a transfer that qualifies

as a tax-deferred transfer under the laws of [NAME OF STATE]).



Reviewing Treaties

Identify tax residency of U.S. individual/plan participant under Article 4.

• In the event of dual residency, apply tiebreaker rules to assign residency to treaty country

where U.S. individual has closer personal and economic relations.

• If tiebreaker rules do not apply, resort to Competent Authority.

• Review all protocols of applicable Treaty to see if residency rules have changed.

Review Pension/Annuity provisions of the Treaty under Article 17, 18 or 19 as may be applicable.

• Generally, country of tax residency has primary right to tax pension distribution or annuity

under domestic tax laws unless tax treaty provides an exception to that rule.

Refer to “Saving Clause” under Article 1 to ascertain scope.



Case Studies

• U.S.-U.K. Treaty (2001)

• U.S.-Germany Treaty (1989)

• U.S.-Australia Treaty (1982)





United States | United Kingdom



U.S.-U.K. Scenario

• A client calls you in a panic.  She just learned that she might have a problem 
with the pension she has with her in the U.K.  It is a pension funded by her and 
her employer.

• You determine that it is a grantor trust.  Can the U.S.-U.K. treaty help?



U.S.-U.K. Scenario
Start with the “savings clause”

• Article 1

• Notwithstanding any provision of this Convention except paragraph 5 of this

Article, a Contracting State may tax its residents (as determined under

Article 4(Residence)), and by reason of citizenship may tax its citizens, as if

this Convention had not come into effect.



U.S.-U.K. Scenario
“Claw-back” provision found in the 2001 Protocol

• The provisions of paragraph 4 of this Article shall not affect:

a. The benefits conferred by a Contracting State under paragraph 2 of Article 19 
(Associated Enterprises), sub-paragraph b) of paragraph 1, and paragraphs 3 and 5 of 
Article 17 (Pensions, Social Security, Annuities, Alimony, and Child Support), paragraph 1 
and 5 of Article 18 (Pension Schemes) and Article 24 (Relief from Double Taxation), 25 
(Non-Discrimination), and 26 (Mutual Agreement Procedure) of this Convention; and

b. The benefits conferred by a Contracting State under paragraph 2 of Article 18 
(Pension Schemes) and Articles 19 (Government Service), 20 (Students), 20A 
(Teachers), and 28 (Diplomatic Agents and Consular Officers) of this Convention, upon 
individuals who are neither citizens of, nor have been admitted for permanent residence 
in, that State.



U.S.-U.K. Scenario
U.S.-U.K. Article 17

1. a). . . 

•b) Notwithstanding sub-paragraph a) of this paragraph, the amount of any such pension or 
remuneration paid from a pension scheme established in the other Contracting State that would be 

exemptfrom taxation in that other State if the beneficial owner were a resident thereof shall be exempt 

from taxation in the first-mentioned State.

•3. Notwithstanding the provisions of paragraph 1 of this Article, payments made by a Contracting 

State under the provisions of the social security or similar legislation of that State to a resident of the 

other Contracting State shall be taxable only in that other State.

•5. Periodic payments, made pursuant to a written separation agreement or a decree of divorce, 

separate maintenance, or compulsory support, including payments for the support of a child, paid by a 

resident of a Contracting State to a resident of the other Contracting State, shall be exempt from tax in 

both Contracting States, except that, if the payer is entitled to relief from tax for such payments in the 

first-mentioned State, such payments shall be taxable only in the other State.



U.S.-U.K. Scenario
U.S.-U.K. Article 18

• 1. Where an individual who is a resident of a Contracting State is a member or beneficiary of, or participant in, a pension 

scheme established in the other Contracting State, income earned by the pension scheme may be taxed as income of 

that individual only when, and, subject to paragraphs 1 and 2 of Article 17 (Pensions, Social Security, Annuities, Alimony, 

and Child Support) of this Convention, to the extent that, it is paid to, or for the benefit of, that individual from the pension 

scheme (and not transferred to another pension scheme). 

• 2. Where an individual who is a member or beneficiary of, or participant in, a pension scheme established in a 

Contracting State exercises an employment or self-employment in the other Contracting State: 

• a) contributions paid by or on behalf of that individual to the pension scheme during the period that he exercises an 

employment or self-employment in the other State shall be deductible (or excludable) in computing his taxable income 

in that other State; and 

• b) any benefits accrued under the pension scheme, or contributions made to the pension scheme by or on behalf of 

the individual’s employer, during that period shall not be treated as part of the employee’s taxable income and any 

such contributions shall be allowed as a deduction in computing the business profits of his employer in that other 

State. The reliefs available under this paragraph shall not exceed the reliefs that would be allowed by the other State 

to residents of that State for contributions to, or benefits accrued under, a pension scheme established in that State.



U.S.-U.K. Scenario
Article 18

• 5. a) Where a citizen of the United States who is a resident of the United Kingdom exercises an employment in the United Kingdom the 

income from which is taxable in the United Kingdom and is borne by an employer who is a resident of the United Kingdom or by a 

permanent establishment situated in the United Kingdom, and the individual is a member or beneficiary of, or participant in, a pension 

scheme established in the United Kingdom, 

• (i) contributions paid by or on behalf of that individual to the pension scheme during the period that he exercises the employment in the 

United Kingdom, and that are attributable to the employment, shall be deductible (or excludable) in computing his taxable income in the 

United States; and 

• (ii) any benefits accrued under the pension scheme, or contributions made to the pension scheme by or on behalf of the individual’s 

employer, during that period, and that are attributable to the employment, shall not be treated as part of the employee’s taxable income 

in computing his taxable income in the United States. 

• This paragraph shall apply only to the extent that the contributions or benefits qualify for tax relief in the United Kingdom. 

• b) The reliefs available under this paragraph shall not exceed the reliefs that would be allowed by the United States to its residents for 

contributions to, or benefits accrued under, a generally corresponding pension scheme established in the United States. 

• c) For purposes of determining an individual’s eligibility to participate in and receive tax benefits with respect to a pension scheme 

established in the United States, contributions made to, or benefits accrued under, a pension scheme established in the United Kingdom 

shall be treated as contributions or benefits under a generally corresponding pension scheme established in the United States to the 

extent reliefs are available to the individual under this paragraph. 

• d) This paragraph shall not apply unless the competent authority of the United States has agreed that the pension scheme generally 

corresponds to a pension scheme established in the United States



U.S.-U.K. Scenario
Result

1. Article 18 p1: Won’t apply to a U.S. person living in the U.K. who holds a U.K. 
pension

2. Article 18 p5:

• No taxable contributions

• No taxable growth

Note: The relief is in the body of the treaty, but the protocol has the fix for the 
savings clause.



United States | Germany



U.S.-Germany Treaty
Scenario

Taxpayer, a U.S. citizen, calls you.  He lives in Germany, works for a German 

employer, and holds an employer funded pension that both he and his employer 

contribute to.  He just read an article online about possible reporting for foreign 

pensions and trusts, and he is afraid he might owe tax.



U.S.-Germany Treaty
U.S.-Ger savings clause “claw-back”

• Protocol 2006

5. The provisions of paragraph 4 shall not affect the benefits conferred by the United States: a) 
under paragraph 2 of Article 9 (Associated Enterprises), paragraph 6 of Article 13 (Gains), 
paragraphs 3, 4 and 5of Article 18 (Pensions, Annuities, Alimony, Child Support, and Social 
Security), paragraph 1 and 5 of Article 18A (Pension Plans), paragraph 3 of Article 19 
(Government Service), and under Articles 23 (Relief from Double Taxation), 24 
(Nondiscrimination), and 25 (Mutual Agreement Procedure); and 

b) under paragraph 2 of Article18A (Pension Plans), subparagraph b) of paragraph 1 of Article 19 
(Government Service), and under Articles 20 (Visiting Professors and Teachers; Students and 
Trainees) and 30 (Members of Diplomatic Missions and Consular Posts), upon individuals who are 
neither citizens of, nor have immigrant status in, the United States. 



U.S.-Germany Treaty
U.S.-Ger Pension Provisions, Article 18

• Protocol

5. Social security benefits paid under the social security legislation of a Contracting
State and other public pensions (not dealt with in Article 19 (Government Service)) paid
by a Contracting State to a resident of the other Contracting State shall be taxable only
in that other Contracting State. In applying the preceding sentence, that other
Contracting State shall treat such benefit or pension as though it were a social security
benefit paid under the social security legislation of that other Contracting State.



U.S.-Germany Treaty
Article 18A Pension Plans

5. a) Where a citizen of the United States who is a resident of the Federal Republic of Germany exercises an 

employment in the Federal Republic of Germany the income from which is taxable in the Federal Republic of 

Germany and is borne by an employer who is a resident of the Federal Republic of Germany or by a 

permanent establishment situated in the Federal Republic of Germany, and the individual is a beneficiary of, 

or participant in, a pension plan established in the Federal Republic of Germany, 

aa) contributions paid by or on behalf of that individual to the pension plan during the period or attributable to 

the period that he exercises the employment in the Federal Republic of Germany, and that are attributable to 

the employment, shall be deductible (or excludable) in computing his taxable income in the United States; and 

bb) any benefits accrued under the pension plan, or contributions made to the pension plan by or on behalf of 

the individual’s employer, during that period or attributable to that period, and that are attributable to the 

employment, shall not be treated as part of the employee’s taxable income in computing his taxable income in 

the United States. This paragraph shall apply only to the extent that the contributions or benefits qualify for tax 

relief in the Federal Republic of Germany.



U.S.-Germany Treaty
Article 18A Pension Plans (Cont.)

b) The relief available under this paragraph shall not exceed the relief that would be allowed by

the United States to its residents for contributions to, or benefits accrued under, a generally

corresponding pension plan established in the United States.

c) For purposes of determining an individual’s eligibility to participate in and receive tax benefits

with respect to a pension plan established in the United States, contributions made to, or benefits

accrued under, a pension plan established in the Federal Republic of Germany shall be treated

as contributions or benefits under a generally corresponding pension plan established in the

United States to the extent relief is available to the individual under this paragraph.

d) This paragraph shall not apply unless the competent authority of the United States has agreed

that the pension plan generally corresponds to a pension plan established in the United States.



U.S.-Germany Treaty
Result

1.Article 18 won’t apply to a US citizen residing in Germany.

2.Article 18A

• No tax on contributions

• No tax on growth, with caveats.

Note: The relieving article is in the protocol, not the main body of the tax treaty.



United States | Australia



U.S.-Australia
U.S.-Aus Treaty “claw-back”

Article 1
(4) The provisions of paragraph (3) shall not affect: 

(a) the benefits conferred by a Contracting State under paragraph (2) of Article 9 (Associated 
Enterprises), paragraph (2) or (6) of Article 18 (Pensions, Annuities, Alimony and Child Support), Article 

22 (Relief from Double Taxation), 23 (Non-Discrimination), 24 (Mutual Agreement Procedure) or 

paragraph (1) of Article 27 (Miscellaneous); or 

(b) the benefits conferred by a Contracting State under Article 19 (Governmental Remuneration), 

20 (Students) or 26 (Diplomatic and Consular Privileges) upon individuals who are neither citizens 

of, nor have immigrant status in, that State (in the case of benefits conferred by the United States), 

or who are not ordinarily resident in that State (in the case of benefits conferred by Australia).



U.S.-Australia
Article 18

•(2) Social Security payments and other public pensions paid by one of the 

Contracting States to an individual who is a resident of the other Contracting 

State or a citizen of the United States shall be taxable only in the first-mentioned 

State. 



U.S.-Australia
Technical Explanation

Paragraph 2 provides that public pensions, such as social security benefits, paid 

by one Contracting State to a resident of the other State or to a citizen of the 

United States are taxable only in the paying State. The reference to U.S. citizens 

is to ensure that a social security payment by Australia to a U.S. citizen resident 

in Australia shall be taxable only in Australia and not in the United States. The 

exemption of such income provided by this paragraph is excepted from the 

saving clause under paragraph 4 of Article 1 (Personal Scope).



U.S.-Australia
Is a superannuation fund covered?

• Government pension system

• Old Age Pension

• Employment-based pension

system

• Superannuation funds

• Supplemental voluntary

personal savings

• Government pension system

• Social Security

• Employment-based pension

system

• 401(k)

• Supplemental voluntary

personal savings



U.S.-Australia
Is a superannuation fund covered?

• Mandatory

• Publicly regulated?  Publicly administered?

• Funded. Unfunded?

• Secured?  Unsecured?



U.S. Australia
Is a superannuation fund covered?

Varieties of Superannuation Funds

• Employer-sponsored funds

• Created for the benefit of employees of the employer

• Public sector funds

• Created for the benefit of employees in an industry

• Self-managed super funds

• Less than five members, self-managed, regulated by the Australian Tax 

Office



How to report a treaty position?

• IRC 6114

• 301.6114-1 “Treaty-based return positions”

• Form 8833



TAXATION OF FOREIGN PENSIONS: 
APPLICATION OF IRC 402(B)

Jim Klein, Pillsbury Winthrop

October 28, 2021 1:00 pm – 2:30 pm EST

Outline for Topics II and III



OUTLINE

I. Information reporting and classification of foreign
pensions, annuities and social security (Robert
Hanson)

II. Differentiation between foreign plans and US
“qualified plans” (Jim Klein)

III. Section 402(b) provisions and treatment (Jim Klein)

IV. Grantor  trust treatment (Jim Cassidy)

V. Tax treaty applicability (Robert Hanson)

VI. Identifying and remedying misreporting (Jim Cassidy)
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II. Differentiation between foreign
Plans and “US Qualified Plans”

• IRC section 401ff has detailed rules for what
makes a retirement plan “qualified”

• In the US, retirement/deferred compensation
plans for rank-and-file employees are always
“qualified”

• Examples: 401K plans, profit sharing plans,
defined benefit retirement plans

• By law, rank and file plans must be funded
• Executive/top hat plans are not qualified
• Social security is a special classification
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II. Differentiation between foreign
Plans and “US Qualified Plans”

Why are US Plans “Qualified?”

• All contributions are deductible (within certain
limits) even if unvested and not in separate
accounts

• No participant taxation until distribution

• No constructive receipt

• Some estate and gift tax benefits
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II. Differentiation between foreign
Plans and “US Qualified Plans”

Can a foreign plan be a qualified plan?
• Qualified plans have enormously complicated

rules on participation, discrimination, vesting,
distribution, etc. not found in other systems

• In addition, qualified plans must be “created or
organized in the United States” (opening
language of 401(a); some limited exceptions)

• A safe bet: foreign retirement plans are not
“qualified”

• Don’t be confused by “alternative rules” plans
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II. Differentiation between foreign
Plans and “US Qualified Plans”

On the reasonable assumption that all foreign plans are 
nonqualified, in order to determine taxation under IRC 
sections 72 or 402 it is important to classify the plans further:
1. Funded DB plans
2. Funded DC plans
3. Unfunded plans
4. Personal pensions and annuities
5. Social Security
It’s not always easy to characterize a foreign retirement 
arrangement, but characterization will determine tax, 
reporting and access to treaty protection
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II. Differentiation between foreign
Plans and “US Qualified Plans”

Funded DB
• Basic US test: are assets segregated from claims of

creditors?
• What about “employer grantor trusts” such as UK EBTs?
• What about national provident funds with declared

earnings rates?  DB or DC?
If funded and DB, then the big question of taxation under 
402(b)(1) (contributions) or 402(b)(4) (full accrued benefit) 
(covered later)
• Big employer issue: no deduction, no charge to earnings for

contributions or benefits, without IRC 404A election (more
on this later)
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II. Differentiation between foreign
Plans and “US Qualified Plans”

Funded DC

• For true DC, no funding deficit or surplus,
usually no complexity of offsets for other
plans

• Beware of “cash balance” type plans

• Same funded status questions as for DB

• Employer deduction easier under “separate
share” rule
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II. Differentiation between foreign
Plans and “US Qualified Plans”

Unfunded plans

• Arguably no income before distribution unless
constructive receipt

• OR the big threat of 409A (current income and
penalties, unless broad based plan)

• Funded v Unfunded is a basic “on/off switch;” a
plan is subject to either 402(b) or 409A

• Local “accrual” deduction invalid for US
deductions and charge to earnings, without 404A
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II. Differentiation between foreign
Plans and “US Qualified Plans”

The Strange World of 404A

• Provision now 40 years old

• Statutory language very confusing

• Specific historical context

• Many proposed regulations, nothing final

• Many “revocable” elections made

• Seems to be fading into obscurity
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II. Differentiation between foreign
Plans and “US Qualified Plans”

Personal pensions and annuities

• Think IRAs outside the US

• Usually capital investments, with income
sometimes sheltered if under annuity rules

• Sometimes US basis created under IRC 72(f),
but beware 72(w)
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II. Differentiation between foreign
Plans and “US Qualified Plans”

Social Security
• Usually characterized as unfunded government

pensions
• Arguably not taxed until distribution
• Can be “totalized” or avoided under social

security totalization treaties
• Means tested income is usually not considered

social security by the US
But characterization can be inconsistent, eg, 
Australia superannuation 
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III. Section 402(b) Provisions and
Treatment

• Basic rule for qualified plans: taxed at
distribution (401(a))

• For all other plans, taxable under the complex
rules of 402(b)

• Key concept: distribution is not the key factor
for foreign plans; a vested interest or an
available distribution may trigger taxation
under US rules for US taxpayers

• But what is “vested?”
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III. Section 402(b) Provisions and
Treatment

Basics of US taxation of participants in foreign plans:

• US citizens and residents taxable on worldwide income,
without regard to source or physical presence

• NonUS taxation may also apply

• US tax credits for foreign taxes only for foreign source
income

• Nonresident aliens taxable on US source income,
generally determined (for pensions) based on where
services rendered, no situs of pension fund or plan
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III. Section 402(b) Provisions and
Treatment

Foreign plans may be taxed prior to distribution, 
but at distribution:

• Basic US domestic tax rule: no taxation of
basis in plan or annuity

• Special “basis creation” rule in 72(f), giving
NRAs basis for contributions while a NRA

• A big take-back in 72(w), denying basis if not
actually taxed

14 |  Taxation of Foreign Pensions



III. Section 402(b) Provisions and
Treatment

For nonqualified plans, at distribution
• Basic US rule: US taxation of portion of pension derived

from US services
• Big issue is sourcing of services along with complex

offset facts
• Employer of employee with US taxable income has

required US reporting, withholding and remittance
(often ignored)

• Big treaty exception: only country of residence can tax
(both annuities and lump sums); big exception to the
exception: the “savings clause”(treaties to be
considered in section V)
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III. Section 402(b) Provisions and
Treatment

Example in the context of an internationally assigned employee:
• Nonresident alien works outside US, earns pension credits
• NRA comes to the US on assignment, keeps earning a pension
• NRA goes to a third country, earns a different pension, offset by

prior pensions
• Assuming no taxation during accruals (nonvested, or nonfunded),

taxation at retirement will have US taxation of US source pension,
based on services, not location of pension plan

• A nonUS employer will have an obligation to report, withhold and
remit on these amounts, and for the individual this may end
discussion/analysis
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III. Section 402(b) Provisions and
Treatment

• The above is under US domestic law

• An income tax treaty may override

• The US has tax treaties with many countries,
but notable exceptions are Hong Kong, and all
the tax havens
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III. Section 402(b) Provisions and
Treatment

Ownership rules (participation and vested interest in 
funded plans)
• US domestic law taxes vested, funded accruals (for US

citizens, RAs and NRAs while working in the US and
participating in nonUS plans)

• Big issue: how? Or more precisely, under which 402(b)
theory?

• 402(b)(1): traditional taxation of contributions
• 402(b)(4): TRA 86 “fix” for taxing accruals, not

contributions for “discriminatory” plans
• Little legislative history for 402(b)(4) for foreign plans,

and technical issues for taxation of all accruals
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III. Section 402(b) Provisions and
Treatment

• Old rule of 402(b)(1) was relatively easy,
particularly if contributions were skipped or
specifically allocated (common trick for Ias)

• When does 402(b)(4) apply?  What does it
mean to fail 410(b) for a foreign plan?

• For HCEs, what is the logic for full taxation of
vested benefit in one year?
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III. Section 402(b) Provisions and
Treaties

Treaties on interests in pension funds: lots of 
words, but basically

• No taxation of accruals

• Limitations on situations

• Limited to US maximums (IRC section 415)

• Subject to procedural claims

• Treated in topic V
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III. Section 402(b) Provisions and
Treatment

Postscript: ownership rules

• In addition to taxation, extensive FATCA
reporting; also FBAR issues

• Normally an exception for interests in
retirement plans, but not so clear for DC plans
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Taxation of

Foreign Pension Plans

Grantor Trust Classification

James M. Cassidy, CPA
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Classification as a Trust

Treas. Reg.§301.7701-4(a).

Treasury’s definition focuses on purpose -To conserve and 

protect assets for the benefit of owner/beneficiaries

 PLR 201538008 – Foreign entity organized as trust under 

foreign law, responsibility to “protect and conserve the 

superannuation fund” is considered a trust 

 Beneficiaries of a trust are normally passive recipients of 

trust benefits and not in a venture operated for a profit
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Foreign Trust Classification

Code Section 7701(a)(30)(E)

Code Section 7701(a)(31)(B)

Treated as foreign under the Court and Control tests

 US Trust – If a court in the US is able to exercise primary 

supervision  over administration and

 One or more US persons have control over all substantial trust 

decisions

 A foreign pension fund will generally fail the court and 

control tests as the foreign trustee has powers and control 

over certain decisions such as investments and distributions
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Foreign Grantor Trust Status

Code Sections 671-679

 Any US Person who transfers property to a foreign trust 

that has a US beneficiary is treated as the owner (i.e., the 

grantor) of the portion of the trust that is attributable to 

the property transferred by the US Person (Code §

679(a)(1).

 If the grantor or another person is regarded as the “owner” 

of any portion of a trust, such grantor or other person must 

include – in computing his or her own taxable income and 

credit – those items of income, deduction, and credit of 

the trust that are attributable to the portion of the trust 

owned by such grantor or other person ( Code § 671).
4



Foreign Grantor Trust Status

Requirements for Code Section 679 to apply:

1. The transferor must be a US Person;

2. Property must be transferred to the trust by the US Person;

3. The trust must be a foreign trust; and

4. The trust must have a US beneficiary
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Taxation of Foreign Grantor Pension Trust

Generally, if the pension plan does not qualify as a Code 

Section 402(b) employee’s trust, most likely classified as a 

foreign grantor trust. 

 Employer contributions - Taxable

 Employee contributions – Taxable

 Annual income of trust – Taxable

 Trust expenses – Itemized deduction-currently for state tax 

purposes only

 Distributions – Generally taxable unless return of basis

 Most likely no foreign tax credit since trust is tax exempt in 

foreign country
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Taxation of Foreign Grantor Pension Trust

Informational Reporting Requirements

 IRS Forms 3520 & 3520 A - Foreign trust reporting

 See Rev Proc. 2020-17 for exceptions – Tax Treaty 

Exemption

 IRS Form 114 FBAR

 IRS Form 8938

 IRS Form 8621 PFIC reporting obligations- Tax Treaty 

Exemption

 See Chief Counsel Advice No. 2011-0096 (Dec. 30, 2011)
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Taxation of Foreign Grantor Pension Trust

Examples of Foreign Pension Grantor Trusts

 UK SIPP – Income tax deferred under Treaty

 Canada RRSP - Income tax deferred under Treaty

 Malta Personal Pension– Income tax deferred under Treaty

 Australia Superannuation – No Treaty exemption

 Switzerland Pillar III - No Treaty exemption

 Private Social Security funds(Mexico AFORE, Chile AFP) –

Not taxable – treated as social security

 See Chief Counsel Advice No. 2011-0096 (Dec. 30, 2011)
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Taxation of Foreign Grantor Pension Trust

Rev Proc 2020-17

 Exemption is for information reporting under Code Sec. 

6048 (Forms 3520 & 3520A) 

 Effective date is March 16, 2020, and applies to all prior 

open (Code sec. 6511)

 Exemption for certain tax favored foreign retirement trusts 

and other Savings Trusts
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Taxation of Foreign Grantor Trust

Rev Proc 2020-17

 Exemption does not extend to the FBAR or Form 8938

 Exemption does not extend to income recognition and 

reporting

 Exemption for certain tax favored foreign retirement trusts 

and other Savings Trusts

 Limitations for eligible individual, contributions, rollovers 

(ex. UK QROPS) and distributions
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Taxation of Foreign Grantor Pension Trust

PFIC Reporting

Generally, Form 8621 is required to be filed annually by an 

owner of PFIC stock owned by a grantor trust

 Exception under Treas. Reg. § 1.1298-1(c)(4)

A shareholder who is a member or beneficiary of, or participant in, a

plan, trust, scheme, or other arrangement that is treated as a foreign

pension fund (or equivalent) under an income tax treaty to which the

United States is a party and that owns, directly or indirectly, an

interest in a PFIC is not required under section 1298(f) and these

regulations to file Form 8621 (or successor form) with respect to the

PFIC interest if, pursuant to the applicable income tax treaty, the

income earned by the foreign pension fund may be taxed as the

income of the shareholder only when and to the extent the income is

paid to, or for the benefit of, the shareholder.
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Identifying and Resolving 

Tax Compliance Issues

James M. Cassidy, CPA
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Identifying Compliance Issues

 U.S. citizens and permanent residents who currently 

reside abroad

 U.S. citizens and permanent residents who 

resided/worked abroad

 Entering foreign nationals 

 Raise issue as part of FBAR information request

 Determine residency of pension plan/trust

 Determine classification of pension arrangement

 Obtain copy of pension arrangement / trust agreement
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Identifying Compliance Issues

 When was plan established?

 How were contributions made?

 Were contributions reported as income on US tax return?

 No basis if tax exempt in foreign country (IRC sec 72(w))

 When are you eligible to take a distribution?

 Opportunity for tax planning/minimization

 Review foreign social security information See: 

https://www.ssa.gov/policy/docs/progdesc/ssptw/index

.html

14
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Compliance Resolution Options

 1.Filing Amended / Delinquent Returns (“Silent Disclosure”)

 2.Streamlined Filing Compliance Procedures

 Foreign Streamlined

 Domestic Streamlined

 3.Delinquent FBAR Submission Procedures

 4.Delinquent International Information Return Submission Procedures

 5.Voluntary Disclosure Practice - Willful

 6.Become Compliant Going Forward Only –Risky

 7.Do nothing –Illegal and Risky
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Non-Willful Resolution Options  

 Filing Amended / Delinquent Returns

 Foreign and Domestic Streamlined Filing Procedures

 Delinquent FBAR Submission Procedures

 Delinquent International Information Return Submission 

Procedures
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Definition of Willfulness

 Willfulness is defined as the “intentional violation of a 

known legal duty.” United State v. Pomponio , 429 U.S. 

10, 12 (1976).

 Willfulness is a subjective test

 There is a general presumption that a Taxpayer is making 

a voluntary disclosure for willful noncompliance.

 All criminal prosecutions and civil fraud findings require 

willfulness.
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Indicators of Willfulness

 Use of a bank secrecy jurisdiction

 Motivation was to hide from spouse or partner

 Failure to pay tax on the corpus /income

 Numbered account or pseudonym

 Use of Entities or structures

 Use of cash or debit card

 Failure to advise accountant

 Failure to check the box on Schedule B
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Qualified Amended Return

 A QAR is an amended return that corrects an error in a 

previously filed return before the IRS contacts the 

taxpayer about that return.

 In order to be a QAR, the taxpayer must file the 

amended return before he or she (or a passthrough 

entity) is first contacted by the IRS about an 

examination (including a criminal investigation) of the 

return at issue. 

 Defense to substantial understatement penalties under 

I.R.C. §6662
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Streamlined Filing Procedures

Eligibility

 U.S. individual and estates only

 Failed to report foreign financial assets or income, or 

pay all related tax due

 Able to certify non willful conduct

 Not currently under IRS audit or investigation
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Streamlined Domestic Offshore Procedures

 Taxpayer must be a resident of the U.S.

 Taxpayer must have filed U.S. tax returns for each of the 

past 3 years

 Must file amended tax return for the past 3 years

 Must file delinquent FBARs for the past 6 years

 Must pay tax, interest and a civil penalty equal to 5% of 

the highest year end balance of accounts and assets that 

should have been reported on the FBARs or Forms 8938

 If a foreign financial asset was reported but the income 

from the asset was not reported, then the asset goes 

into the penalty base

 Form 1465
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Streamlined Foreign Offshore Procedures

 Taxpayer must be a nonresident of the U.S.

 For U.S. citizens or green card holders:

 In any one or more of most recent 3 years for which the tax return 

due date (as extended) has passed, the individual did not have a 

U.S. abode and individual was physically outside the U.S. for at 

least 330 full days

 In any one or more of most recent 3 years for which tax return 

due date (as extended) has passed, individual must fail substantial 

presence test

 Must file delinquent or amended tax returns for the past 

3 years

 Must file delinquent FBARs for the past 6 years

 Must pay tax and interest but no civil penalty

 Form 14653
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Delinquent FBAR Submission Procedures

 For taxpayers who do not need the OVDP or streamlined 

procedures to file delinquent or amended returns to 

report and pay additional tax, but who have not filed 

FBAR’s:

 Cannot be under audit or investigation

 Have not been contacted by the IRS

 Must file the FBARs (electronically via FinCEN ) and 

include a statement explaining why the FBARs are 

delinquent.

 No penalty if all income reported and tax paid on the 

foreign accounts.
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Delinquent International Information

Return Submission Procedures

Taxpayers who do not need the OVDP or streamlined 

procedure who:

1. Have not filed one or more required information returns 

(3520, 5471, 8865, etc.);

2. Have reasonable cause for failure to file;

3. Are not under examination or investigation; and

4. Have not been contacted by the IRS 

File delinquent returns with a statement of facts that 

establish reasonable cause and a certification that any 

entity for which the delinquent returns are being filed was 

not engaged in tax evasion.
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Reasonable Cause

Regs. Sec. 301.6651-1(c)(1)

 Reasonable cause exists if the taxpayer “exercises 

ordinary business care and prudence in determining its 

tax obligations”

 Generally satisfied if the taxpayer reasonably relies on 

advice of a professional tax adviser

 See U.S. v Boyle (469 U.S. 241 (1985)

 When an accountant or attorney advises a taxpayer on a 

matter of tax law, such as whether a liability exists, it is 

reasonable for the taxpayer to rely on that advice.

 Ordinary business care and prudence does not require that 

the taxpayer challenge the attorney or seek a second 

opinion
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Reasonable Cause

 Internal Revenue Manual (IRM 20.1.9.__.5): 

 The fact that a foreign trustee did not provide the 

taxpayer with the owner’s statement of form 3520-A is not 

reasonable cause.

 IRM 20.1.9 (International Penalties):

 No reasonable cause should be considered until the 

taxpayer has filed the required information for all open 

years (not on extension)
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Voluntary Disclosure Practice

Benefits of Voluntary Disclosure

 Protection from criminal liability

 Limits the look back period

 Imposes a cap and certainty with respect to civil penalties

 Allows Taxpayer to use money going forward without risk or 

fear
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Voluntary Disclosure Practice

 Voluntary Disclosures will generally include a 6-year 

disclosure period

 Taxpayers must submit all required returns and reports 

for the disclosure period

 Taxpayer Cooperation is Required

 Examiners to Conduct a Full Exam

 Cases to be resolved with a closing agreement
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Voluntary Disclosure Practice

 FBAR Penalties : Willful FBAR penalties will apply to all 

cases involving FBAR noncompliance and will be 

computed in accordance with existing IRS penalty 

guidelines under I .R.M 4.26.16 and 4.26.17

 Information Return Penalties : Penalties for failure to 

file information returns will not automatically be 

imposed

 Other Title 26 Penalties : Penalties related to excise 

taxes, estate and gift tax, etc. will not be automatically 

imposed
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Helpful Links

 Streamlined Filing Procedures: 

https://www.irs.gov/individuals/international-taxpayers/streamlined-

filing-compliance-procedures

 Delinquent FBAR Submission Procedures: 

https://www.irs.gov/individuals/international-taxpayers/delinquent-

fbar-submission-procedures

 Delinquent International Information Return Procedures: 

https://www.irs.gov/individuals/international-taxpayers/delinquent-

international-information-return-submission-procedures

 Voluntary Disclosure Practice Website: http://www.irs.gov/vdp
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Jim Cassidy is a Certified Public Accountant (New 

York) with more than 30 years’ experience providing 

U.S. and international individual tax consulting and 

compliance services to international assignee 

executives, high net-worth individuals, investors as 

well as athletes & entertainers. 

He gained most of his experience working for some 

of the largest accounting public accounting firms. He 

also spent several years living in Mexico City and 

Toronto.

Jim was the Chairman of the International Tax 

Committee of the New York State Society of CPAs, is 

a Member of the AICPA, and is currently the 

Treasurer of the U.S.-Mexico Chamber of Commerce 

in New York.

James M. Cassidy, CPA

Schulman Lobel LLP

1001 Avenue of the Americas, 2nd Floor, New York, NY 10018

(212) 868-5781 Ext. 117

jcassidy@schulmanlobel.com | www.schulmanlobel.com
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