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• A blockchain is a series of entries in a ledger (referred to as a “distributed 
ledger”) copies of which are stored on each “node” of an applicable network.  

• A node can be any electronic device connected to the internet that has sufficient 
capacity and computing power to run the applicable software and to hold a copy 
of the ledger.

• The use of the distributed ledger, plus the protocol for verification and uniformity 
of the information stored on ledger, allow parties to transact with each other 
without the risk of theft and without the need for a third-party stakeholder.
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• A “token” is information stored on a blockchain that grants a member of the blockchain network specific rights.  
Tokens generally fall within the following categories:

• Equity Tokens:  Tokens that grant their holder ownership right in an underlying entity, asset, or process (e.g., 
digix gold token).

• Utility Tokens: Tokens that may be used to access specific services in a closed ecosystem (e.g., fileoin, storj, 
etc.) 

• Intrinsic Tokens:  Tokens that can be used as a medium of exchange between two willing parties (e.g., bitcoin, 
litecoin, ethereum).

• Asset-Backed Tokens:  Tokens that track the value of particular assets, such as gold or specified real estate. 

• Hybrid Tokens:  Tokens such as ethereum that can be used as a medium of exchange but also allow smart 
contracts or other blockchain projects to be built on their platforms.

• Most Tokens are Issued in an Initial Coin Offerings (“ICOs”) by an entity in exchange for a fiat currency (i.e., cash) 
or an existing type of token (e.g., Bitcoin).
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• Blockchain technology poses several challenges for the application of existing tax law, including the 
following:

• What is the source of the income? U.S. or foreign? If U.S., which State(s)?

• What is the character of the income? Purchase price? Income for services? Royalty? Sale?

• How is staking and mining taxed?

• What is the timing of the recognition of income in a given blockchain transaction? 

• What are the tax consequences for token issuers in an initial coin offering (“ICO”)?

• What are the tax consequences for token purchasers when they use a token?

• Which jurisdiction to be used for an ICO (U.S. vs. Foreign)?

• How are traders and dealers in cryptocurrency taxed? 

• What are the tax implications on Crypto Lending Transactions?

• What are the tax consequences of various aspects of blockchain technology, such as hard forks, soft 
forks, and air drops?

• What are the reporting requirements?

8
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• The IRS has issued fragmented guidance in the form Notice 2014-21 (the “Notice”), Revenue Ruling 
2019-24, and a set of frequently asked questions.

• The basic rule of the Notice is that cryptocurrency is property (and not currency) and basic tax rules 
relating to the purchase, sale, exchange and use of property are to be applied. 

• Among the challenges arising under existing law are the following:

• The tax rules governing foreign currencies do not apply to transactions in cryptocurrencies. Thus, 
for example, bitcoin cannot be used as “functional currency.”

• A U.S. entity with a foreign branch or subsidiary cannot treat bitcoin or other cryptocurrencies as a 
functional currency.  This would be the result even if the foreign branch or subsidiary accepts only 
cryptocurrencies as the mode of payment and all its expenses are reflected in cryptocurrencies.

• Each receipt or payment of cryptocurrency must be translated into U.S. dollars upon such receipt or 
payment.

9
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• The Notice does not distinguish between different cryptocurrencies (utility, 
intrinsic, equity, asset-backed, etc.).

• Gain or loss generally will be recognized with respect to each use or transfer of a 
token equal to the difference between basis and value.  

• Cost basis must be recorded each time a token is purchased.
• Specific tokens must be identified when tokens are used or sold.
• The fair market value (“FMV”) of the tokens used or sold must be determined as of 

the time of each such transaction.  

• If tokens are listed on an exchange where the exchange rate is established by 
market supply and demand, it is possible to establish FMV.

• If there is no established market how is a taxpayer to determine FMV?

10
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• The Notice is silent on the method that can be used to determine which coins or tokens 
among a taxpayer’s holdings are used or sold for purposes of determining gain/loss and the 
holding period. 

• Due to the absence of any guidance, advisers have speculated that taxpayer may be able to 
use either use a first-in first-out (“FIFO”) or last-in first-out (“LIFO”) method on a 
consistent basis.  

• Alternatively, a taxpayer may be able to specifically identify the actual coins bought and 
used or sold to determine the gain/loss and its character (long term vs. short term).

• This generally is not possible for tokens listed on a Crypto Exchange, because the 
exchanges usually co-mingle their holdings.
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• Many start-up companies are using ICOs as a way to raise funds.  These are also 
sometimes known as first token sales or token generating events.

• An ICO consists of the issuance of newly generated tokens in exchange for other 
cryptocurrencies like bitcoin or ethereum or — less commonly — for fiat currency (such 
as U.S. dollars or foreign currency).

• Most of such issuers offer “non-functional” tokens and the proceeds are used to 
develop the technology.

• Once the platform or product is fully functional, token purchasers can use tokens to 
access the platform, product, or services developed by the issuer.  Alternatively, the 
tokens can be exchanged for other tokens or fiat currency.

12
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• The U.S. tax implications of ICOs depend on many factors, including:
• Is the token treated as equity in the issuer?
• Is the token treated as debt?
• Is the issuance treated as a sale, license, or service?
• Is the issuer domestic or foreign?
• Who are the owners of the issuer?

• The U.S. tax implications for the token issuers and token purchasers are very different.  
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Domestic Issuers: Character as Equity 

• At the outset, it is necessary to make clear that the issuance of tokens by a corporation is not the same as 
the issuance by a corporation of its own stock unless the issued tokens represent an ownership interest 
in the issuer that is the equivalent of stock.   

• Section 1032 of the Internal Revenue Code (the “Code”) provides that a corporation will not 
recognize gain or loss on the issuance of its own stock in exchange for cash or property.

• There is no similar provision that protects the issuance of property (i.e., tokens) by a corporation in 
exchange for cash or other property.

• Therefore, unless the issued tokens represent an ownership interest in the issuer that is the equivalent of 
stock of the issuer (or debt of the issuer as discussed below), the proceeds of an ICO will be taxable to a 
U.S. issuer, and the only real issues will be the source and character of such income and whether it can be 
deferred to a year later than the year received.
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Domestic Issuers: Character of Tokens as Equity
• Tokens treated as equity in the issuer.

• Tokens that represent an ownership interest in the issuer should be treated the same as stock or a 
partnership interest and their issuance for cash or other cryptocurrency should not result in income 
to the issuer.  

• Stock that is in the nature of common stock generally carries voting rights and entitles the 
owner to share in the income of the issuer and any appreciation in its value.

• Stock that is in the nature of preferred stock also generally carries voting rights and shares in 
income of the issuer (senior to the rights of the common shareholder and generally capped), 
and might or might not share in the appreciation in value of the issuer.  However, preferred 
stock cannot be callable or puttable within a short period of time (e.g., less than 5 years) 
without adverse tax consequences and risk of losing its status as stock.

• Partnership interests generally are entitled to share in profits, losses and capital of the 
partnership.

• Most tokens do not represent an ownership interest in the issuer, although we have seen a few that 
do. 
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Domestic Issuers: Character of Tokens as Debt
• An issuer that issues debt instruments in exchange for cash or other cryptocurrency should not recognize 

income on such issuance. 
• The key characteristics of debt are a promise by the issuer to repay to the holder a sum certain by a 

designated maturity date with an interest component to compensate the holder for the use of capital.
• Some issuers raise money to develop their platform by issuing non-functional tokens for cash or 

cryptocurrency, with a promise to exchange such pre-functional tokens for fully functional tokens once 
the platform is developed.

• While superficially resembling debt, there is rarely a promise to repay the investment if the development 
fails; therefore, the tokens generally cannot be viewed as debt.    

• We have not seen any ICOs that would qualify as debt offerings.  There might be some out there, but they are 
rare.
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Domestic Issuers: Source and Character of Income from Sale, License or Services
• There is limited guidance on the character of income from the sale of tokens.

• In 1998, the IRS issued Treas. Reg. § 1.861-18 (also known as the “Software Regulations”), which provided a 
methodical framework for determining the character of income from the transfer of intangible property as it 
existed at that time. While outdated, they can help guide the analysis.  

• Depending on the character of the token in the hands of the issuer and how it will be used by the purchaser, a 
U.S. issuer’s income from the issuance of tokens could be treated as:

• Income from a sale, 

• Income from a license, or 

• Income from the provision of services. 
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Domestic Issuers: Source and Character:  Income From Sales

• The issuance of tokens generally will constitute a sale if:

• The purchaser acquires all the benefits and burdens of ownership of the tokens, 

• the tokens are separate from the underlying blockchain platform, and 

• the tokens can be used or retained in perpetuity.

• Income from the sale of property can be ordinary income or capital gain, as discussed below.  

• Income from a license or from the provision of services would be ordinary income.
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Domestic Issuers: Character of Income From Sales
• Capital gain includes gain from the sale of capital assets and net gains in any year from the sale of what are 

referred to as Section 1231 assets.

• Individuals generally prefer to realize capital gains rather than ordinary income, because capital gains 
(specifically long term capital gains – from the sale of capital assets held more than one year) are taxed 
at a maximum rate of 20%. Corporations are taxed at 21% on both ordinary income and capital gains.

• Net gains in any year from the sale of Section 1231 assets are treated as capital gains, but net losses are 
treated as ordinary losses.

• Capital losses generally may be deducted only against capital gains (including Section 1231 gains) plus, 
in the case of an individual, against ordinary income up to $3,000; however, capital losses from the sale 
of personal use property (e.g., tokens that provide access to games or movies) are not deductible at all.
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Domestic Issuers: Character of Income From Sales
• Section 1231 assets are depreciable assets that are used in a taxpayer’s trade and held for more than one 

year.  

• The tokens probably would NOT qualify as Section 1231 assets in the hands of an issuer because 
they would not be used in the issuer’s trade or business, but rather would be sold to others (however, 
as discussed below, they could be Section 1231 assets in the hands of a purchaser).

• Capital assets are generally assets (not including Section 1231 assets) that are (i) held for investment, (ii) 
held for personal use or (iii)  with respect to which the holder is a trader.  Capital assets specifically do 
NOT include: 

• Inventory or other property held primarily for sale to customers in the ordinary course of his trade or 
business; or

• A patent, invention, model, design (whether or not patented), secret formula or process; a copyright 
or literary, musical, or artistic composition; or similar property, held by a taxpayer whose personal 
efforts created that property, or acquired from the creator of the property in a tax-free transaction.
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Domestic Issuers: Character of Income From Sales
• Since newly issued tokens are created with the intention of selling them, they could be viewed as inventory or held for 

sale to customers.  

• Even if the tokens are not considered to be inventory or held for sale to customers, they could qualify as intangible 
assets that are self-created or acquired in a tax-free transaction from someone who created it.  

• A token is a digital representation of a cryptographic number based on software code (i.e., clearly an intangible 
asset) and, based on the potential use of a token and the manner, if any, in which it is legally protected, it could 
be considered a patent, invention, model, design, secret formula, process or copyright, or could fall within the 
“similar property” category.

• Furthermore, the tokens could be considered to have been “self-created” by the issuer or, in many 
circumstances, the issuer will have received the tokens (or the IP behind them) by contribution from the 
individual or individuals who created them.  

• The bottom line is that any income from an ICO is most likely to be ordinary income. Any such ordinary income 
could possibly be offset by start-up losses.
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Domestic Issuers: Source of Income From Sales
• Determining the source of income from the sale of property is important in the international context because it is 

relevant for determining which jurisdiction(s) is/are entitled to tax the income and in what manner (to be 
discussed later).

• Different countries have different rules, so more than one jurisdiction can claim the right to tax.  
• For U.S. tax purposes, sales income sourced to the U.S. generally would be taxable by the U.S. and foreign 

source income generally would not be taxable by the U.S. unless the foreign source sales are “attributable to” a 
U.S. office or other place of business.

• If the tokens are considered to be inventory or held for sale to customers, income from their sale would be 
sourced based on where the tokens were “produced.”

• Issue - The place of the tokens’ “production” might not be clear. The place where the concept was 
created or tested or where the programmers sit are possible alternatives. 

• If the tokens are NOT inventory or held for sale to customers, the income would be sourced to the country 
of the seller (so if the issuer is a U.S. person, the income would be U.S. source income and if the issuer is a 
foreign person, the income would be foreign source income.
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Domestic Issuers: Character and Source of Income From a License

• Under some circumstances, the issuance of a token could be viewed as (or as including) a license to use the issuer’s 
blockchain platform (e.g., to download or access content on the platform for a limited period of time or a limited 
number of hits), although the difference between a license and provision of a service (discussed below) is often less 
than clear.

• To what extent the consideration paid for a token would be considered to be for the token itself (which can 
most clearly be seen in the case of an asset-backed token where the value will track some other asset, but 
would also be relevant where the token can be used to acquire property or services) or the right to use the 
issuer’s platform will depend on the specific terms and capabilities relating to the token.

• To the extent the issuance is treated as a license, the amount received for the tokens would be considered a royalty, 
which would be ordinary income, and, for U.S. tax purposes, the source of the royalty would be determined based on
the place where the IP is used.  

• Issue -- It may not be self-evident where a token is “used” if, e.g., the holder is in one jurisdiction, his wallet is in 
another and the blockchain platform with which the token is affiliated is broadly dispersed throughout cyberspace. 
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Domestic Issuers: Character of Income From Services
• Consideration received for the issuance of tokens might be treated as pre-payment for the provision of services 

by the issuer.
• This could include payment for pre-functional tokens when the issuer accepts consideration from the 

investors subject to an obligation to use the consideration to develop the issuer’s technology. 
• The token could also represent a right to access content on the issuer’s website, such a news, financial 

data, professional information, etc., which the issuer undertakes to keep updated, or automated services 
in which the issuer’s platform acts as an online intermediary linking customers with providers (e.g., 
putting service seekers in touch with service providers or buyers with sellers) or by hosting or streaming 
information or content that can be accessed or downloaded by token holders. 

• If the issuer of a token is treated as providing services, the income attributable to those services would be 
ordinary income.
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Domestic Issuers: Source of Income From Services
• Income from services typically would be sourced to where the services are performed.

• Services performed by individuals generally are sourced to the place where they are located when the 
services are performed.  

• If equipment is involved in the performance of services, the location of the equipment also is considered.

• Sourcing the revenue from automated services will present more than the usual challenges for sourcing income 
because of the decentralized nature of blockchain technology.  

• For non-blockchain internet service providers and private blockchain networks, determining the location 
of equipment and personnel generally is feasible; 

• However, for public network based blockchain technology (e.g., Bitcoin), the transactions are based on 
verification by anonymous miners whose equipment could be anywhere, making traceability a serious 
issue.
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Domestic Issuers: Timing of Income
• Generally, income must be recognized immediately upon receipt of consideration for the transfer of property or the provision of 

services, i.e.,  in the case of an ICO, at the time of the issuance.
• Advance Payment: In limited circumstances, an accrual basis issuer can defer taxation on a portion of the amount received to 

the next tax year (or, potentially, the second tax year if the token can be analogized to a gift certificate/service contract) if the 
consideration is treated as an “advance payment” for future goods or services (for example, for pre-functional tokens).

• Forward Contract: The sale of pre-functional tokens or an agreement to sell future tokens (also known as a simple agreement 
for future tokens or “SAFTs”) could also be viewed as a forward contract to develop the technology and deliver the 
functional tokens in the future. 

• Under the “open transaction” doctrine of common law, the execution of a forward contract generally will not be a 
taxable event until the transaction is closed.  However, the governing document must contain a refund provision to be 
treated as a forward contract, so is not likely in most ICOs.

• If the issuer provides a license or service that can be accessed by using the tokens that it had previously issued, the issuer would 
include in income the FMV of the tokens at the time of the use, which will then become the issuer’s tax basis in the tokens when it 
reissues them.
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Token Purchasers: 
• Purchase of Tokens: 

• The purchase of tokens using U.S. dollars should not be a taxable event for a U.S. taxpayer.  

• If tokens are purchased using another cryptocurrency (for example, bitcoin or ethereum), a U.S. taxpayer would 
recognize gain or loss for federal income tax purposes in an amount equal to the difference between the value of the 
tokens purchased and the taxpayer’s tax basis in the cryptocurrency exchanged therefor.

• A purchaser’s basis in the cryptocurrency used to make the purchase generally will equal the amount the 
purchaser paid for such cryptocurrency translated into U.S. dollars at the time of purchase (which might be 
difficult to establish). 

• A purchaser’s basis in the tokens acquired will usually equal their purchase price in U.S. dollars (or translated 
into U.S. dollars at the time of purchase if purchased using another cryptocurrency).

27

Initial Coin Offering / Tax Consequences to Token purchasers



© 2019 Greenberg Traurig, LLP

Token Purchasers: 

• Sale or Use of Tokens Cont.:  

• A sale of tokens or their transfer in exchange for goods or services, usually will be considered a taxable exchange of 
the tokens for consideration and will give rise to capital gain or ordinary income, depending on the purpose for which 
they’re held by the purchaser. 

• If the tokens were held for investment or for trading, the tokens should qualify as capital assets, and the gain or loss 
typically should be capital gain or loss, and it would be short-term or long-term gain or loss depending on whether the tokens 
were held for more than one year.

• If tokens were held by an individual as personal use property and not for investment (for example, to access media, to shop, 
or for comparable purposes), the tokens also should qualify as capital assets treated as above, except that no loss would be 
permitted. 

• A contribution of tokens to a corporation/partnership in exchange for its stock/partnership interest should not result in any
gain or loss if a transfer of any other property would result in nonrecognition (e.g., a Section 351 or Section 721 exchange).
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Token Purchasers: 

• Sale or Use of Tokens Cont.:  

• If the tokens are held by the purchaser for use in a trade or business (e.g., to build its own blockchain platform on Ethereum),
the tokens could be amortizable as any other intangible asset. 

• Issues: 

• Determining the fair market value of cryptocurrency may be very difficult if not impossible if it is not a type that is 
listed on an exchange.

• Tracking the basis of tokens also may be very difficult if not impossible, particularly for retail owners.

• For example, if a token owner uses a token to watch a movie and the basis of the token can be determined only 
through complex tracing and the value of neither the movie nor the token is self-evident, it may not be very 
practical to report gain or loss on each transaction, especially for daily consumers.

• There have been proposals to provide a minimum “personal exemption” similar to that for foreign currency 
(i.e., up to $200/year), which would not be particularly helpful for most people.

• Even for businesses, neither task will be easy.
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Foreign Issuer:

• Some or all of the foreign issuer’s income can be subject to U.S. tax to the extent that the income is sourced to 
the United States or the issuer is considered to be carrying on a trade or business in the United States with 
which the sales proceeds are effectively connected.

• This will depend on the character of the income (sales, royalties, or services), where the management of 
the entity is located, where decisions are made, whether marketing activities or sales take place in the 
United States, and other factors, including the location where the tokens are produced/generated.

• Even though a foreign issuer might avoid U.S. tax on an ICO, it may generate a roster of issues for its direct or 
indirect U.S. shareholders. 

30

Initial Coin Offering / Foreign Issuers



© 2019 Greenberg Traurig, LLP

U.S. Shareholders of a Foreign Issuer:

• On the rare occasion when a U.S. issuer of tokens asks what the U.S. tax consequences are and is informed that 
an ICO is a taxable event, the universal reaction is to do the ICO through an offshore entity; however, there are 
a few downsides to that as well.

Outbound Transfers of IP:

• When a U.S. person transfers IP to a foreign corporation in exchange for its stock or as a capital contribution in 
what would otherwise be a tax-free transaction under section 351, the transfer is taxable to the U.S. transferor.

• The transferor must include in income for each year during the IP’s useful life a deemed royalty that 
represents an arm’s-length charge for the use of the IP during that tax year.  Such deemed royalty is 
treated as ordinary income.

• This adverse tax implication could apply to a U.S. developer of blockchain technology that contributes 
the technology to an offshore issuer of tokens in a section 351 transaction.
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U.S. Shareholders of a Foreign Issuer:
Outbound Transfers of IP (Cont.):

• The deemed-royalty treatment described above can be avoided by having the foreign corporation purchase or license 
the IP from the U.S. owners for cash or other consideration.  

• However, these would also be taxable transactions.

• Furthermore, payments between related parties for the purchase, license, lease, or use of property must be set at 
arm’s-length rates, which is subject to adjustment by the IRS (but not the taxpayer) each year so that the 
consideration is commensurate with the income earned by the IP (based on hindsight).

• The IRS has broad authority to challenge the valuation of IP transferred by sale or license if the income from 
the IP is disproportionate to the initial price paid or the initial royalty negotiated. If the IRS successfully 
challenges the purchase price or royalty paid for IP, a penalty of 20 percent or 40 percent of the amount of tax 
avoided because of mispricing the IP can be imposed.
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U.S. Shareholder of a Foreign Issuer:
Section 7874 — The Anti-Inversion Rules: 
• A contribution (but not a sale) of IP to a foreign corporation can constitute an inversion if: 

• the foreign corporation acquires substantially all of the properties of a domestic corporation or substantially all the 
properties constituting a trade or business of a domestic partnership;

• the U.S. entity or its owners acquire at least 60 percent or 80 percent of the stock of the foreign corporation 
(associated public offerings or private placements are ignored in testing ownership); and 

• the affiliated group that includes the foreign corporation did not have at least 25 percent of its assets (excluding IP), 
income, and personnel in the foreign country for a full year before the transfer.  

• For a 60 percent inversion, (1) the transfer is taxable as ordinary income; (2) certain transfers of IP within 10 years after the 
inversion will be taxable by the United States; and (3) excise taxes will be imposed on stock based compensation paid to 
insiders.

• For an 80 percent inversion, the transferee foreign corporation is treated as a U.S. corporation for all U.S. tax purposes.
• Issue: If the entity is organized or managed and controlled in a jurisdiction that imposes income tax, this could easily result 

in double taxation with no foreign tax credit or treaty relief.
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U.S. Shareholder of a Foreign Issuer:

• The Anti-Deferral Rules: The U.S. anti-deferral rules applied to a U.S. shareholder of a foreign issuer can be classified into either the 
controlled foreign corporation (“CFC”) rules or the passive foreign investment company (“PFIC”) rules. 

• CFC Rules: An offshore corporate issuer will be a CFC if it is owned more than 50 percent (by vote or value) by U.S. 
persons each of which owns at least 10 percent vote or value of the foreign issuer (each a “U.S. 10% Shareholder”).  

• Subpart F Income:  If an offshore issuer is a CFC, any of its earnings that are classified as subpart F income or are 
invested by the offshore issuer in U.S. property (“Section 956 Inclusion”) (together, CFC inclusions) will be 
includable in the income of all its direct and indirect U.S. 10 percent shareholders on a current basis (even if the 
income isn’t distributed to them).

• That income would be classified as ordinary income and would be subject to the highest income tax rates applicable 
to corporations or individuals, as the case may be.

• Subpart F income includes (1) investment income such as dividends, interest, passive rents, passive royalties, and 
annuities; (2) the excess of gains over losses from the sale or exchange of property that gives rise to income described 
in (1) that is an interest in a trust or partnership or that does not give rise to any income; (3) the excess of gains over 
losses from specified transactions in commodities or foreign currency; (4) income equivalent to interest; (5) some 
payments in lieu of dividends and some other income from derivatives.
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U.S. Shareholder of a Foreign Issuer / The Anti-Deferral Rules:
Controlled Foreign Corporations (“CFCs”):  

• Definition: A CFC is a foreign corporation more than 50% of the voting power or value of which is owned by U.S. 
persons each of whom owns at least 10% by vote or value of such corporation (each a “U.S. 10% Shareholder”).  

• U.S. 10% Shareholders of a CFC are required to include in income on a current basis (regardless of whether such 
income is distributed to them):

• The CFC’s “Subpart F Income,” which includes inter alia:
• investment income; 

• the excess of gains over losses from the sale or exchange of property that gives rise to investment income or property (other than 
inventory) that does not give rise to any income; and 

• the excess of gains over losses from certain transactions in commodities or foreign currency.

• Income of a CFC that is invested in any right to the use of certain IP in the United States (this is applicable to U.S. 10% 
Shareholder who are individuals); and

• The CFC’s Global Intangible Low Taxed Income (“GILTI”), which is the CFC’s income is excess of 10% of its tangible 
assets to the extent that such income is not subject to foreign taxes in excess of 13.125%. 
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U.S. Shareholder of a Foreign Issuer / The Anti-Deferral Rules:
Controlled Foreign Corporations (“CFCs”):

• Subpart F Income: Cryptocurrencies may be considered commodities if they’re traded on a regulated 
exchange. Further, cryptocurrencies that do not represent debt or an equity interest in an entity or that are 
utility tokens could be considered property that does not give rise to any income. Thus, the excess of gains over 
losses from their disposition, including their issuance, could be treated as subpart F income.

• Investment in U.S Property: Income of a CFC attributable to any right to use certain IP in the U.S. could 
result in the inclusion of such investment in the income of U.S. 10% Shareholders who are individuals.

• GILTI: A U.S. 10 percent shareholder of an offshore issuer may be required to include in income on a current 
basis its share of any GILTI of the issuer in any tax year.  Such GILTI would be subject to a tax of 10.5% 
(13.125% after 2025) in the hands of a U.S. corporation and 37% in the hands of an individual U.S. 10% 
Shareholder
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U.S. Shareholder of a Foreign Issuer / The Anti-Deferral Rules:
Passive Foreign Investment Companies (“PFICs”):  
• Definition: An offshore corporate issuer would be a PFIC if at least 75 percent of its gross income is passive 

investment income or at least 50 percent of its assets are held to produce passive income.

• The rules for determining passive income are the same as those discussed above for determining subpart 
F income.  Thus, if cryptocurrencies could be considered either commodities or non-inventory property 
that doesn’t give rise to any income, the excess of gains over losses from their disposition, including 
their initial issuance, could be treated as passive income, and the cryptocurrencies could be treated as 
passive assets.

• If the offshore issuer meets the definition of a CFC as well as a PFIC, the PFIC rules would not apply to any of 
its direct or indirect U.S. 10% shareholders.
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U.S. Shareholder of a Foreign Issuer / The Anti-Deferral Rules:
Passive Foreign Investment Companies (“PFICs”):  

• If PFIC rules apply then: 

• Any gain recognized on the direct or indirect disposition of shares of the offshore issuer will be ordinary income and 
allocated ratably over the U.S. shareholder’s holding period for its interest in the offshore issuer. 

• Tax will be calculated as if the income was received over that holding period, and an interest charge will be imposed on the 
tax attributable to any amounts on which tax was deferred; 

• Any loss recognized will be capital loss; and 

• If any distribution from the offshore issuer exceeds 125% of the average of the annual distributions during the preceding 
three years (or the period of the offshore issuer’s existence, if shorter), that excess distribution will be subject to taxation in 
the same manner as gain on a sale as described above.

• The adverse impact of the PFIC rules may be avoided by U.S. shareholders that make a qualified electing fund (QEF) 
election to report their share of income of the offshore issuer on a current basis.
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U.S. Traders in Cryptocurrency:
• As noted earlier, the cryptocurrency generally qualifies as a capital asset if it is held for investment or for trading.

• The distinction between an investor and a trader is that the taxpayer’s trading activity is substantial, and the 
taxpayer seeks to profit from the swings in market movements rather than from long-term appreciation.

• A holder of cryptocurrency could also be a dealer; the main characteristic of a dealer is that the dealer’s income 
would be based on the purchase and sale of cryptocurrencies as inventory or on services provided to customers 
as a merchant in buying and selling cryptocurrencies. The profits of dealers would be ordinary income.

• U.S. traders generally will be taxable on their trading gains regardless of the source of such gains (U.S. or foreign).
• Individual U.S. taxpayers generally will be subject to federal income tax at rates graduating to a maximum of 37 

percent for short-term capital gains and 20 percent for long-term capital gains. 
• Individual U.S. taxpayers may also be subject to the 3.8 percent net investment income tax on their net investment 

income, which is likely to include income from cryptocurrencies or investment in a crypto fund.
• U.S. corporations generally will be subject to federal income tax at a flat 21 percent rate regardless of whether the 

income is short-term or long-term capital gain.  Capital losses are subject to limitations.
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Foreign Traders and Dealers in Cryptocurrency:

• The U.S. taxation of non-U.S. traders and dealers in cryptocurrencies depends on whether the income earned from the 
trading activities is characterized as income that is effectively connected with a U.S. trade or business (“ECI”), or 
investment income (fixed or determinable annual or periodic income).

• Effectively Connected Income: 

• As a general rule, trading or dealing in stock, securities or commodities constitutes a trade or business for U.S. 
income tax purposes and, if such activities are carried on in the U.S., they generally will generate ECI.

• However, there is a limited exception to ECI treatment for gains and losses from trading activities (but NOT 
dealing) that qualify for the “Trading Safe Harbor” under IRC § 864(b)(2).  Under that provision, foreign 
persons (including foreign entities) that trade in stock, securities or commodities (and derivatives based on 
stock, securities or commodities) in the United States for their own account will not be considered to be 
engaged in a U.S. trade or business. 

• Such trading can be done in the U.S. by the taxpayer’s own personnel or through agents, and it is irrelevant 
whether the foreign taxpayer has an office or other fixed place of business in the U.S. 
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Foreign Traders in Cryptocurrency (Cont.’):

• The principal issue for foreign traders in cryptocurrencies is that cryptocurrencies, with limited 
exceptions, will not qualify as stock, securities or commodities for U.S. income tax purposes.  

• The definition of a “security” for securities law purposes is very different than for U.S. tax purposes, so the fact that 
the SEC has claimed that certain ICOs of coins or tokens have violated the securities laws is not determinative as to 
whether such coins or tokens constitute securities for U.S. tax purposes.  

• For tax purposes, securities generally include stock; interests in widely held or publicly traded partnerships or trusts; 
notes, bonds, debentures, or other evidences of indebtedness; and options or derivatives with respect to the foregoing.

• The definition of a commodity is goods or merchandise that is customarily dealt in on an organized commodity 
exchange.  In the context of foreign currency, the IRS has ruled that only those currencies actually traded on a 
commodities exchange are to be treated as commodities.  
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Foreign Traders in Cryptocurrency (Cont.’):
• Non-ECI:
• If a foreign trader or a dealer in cryptocurrencies operates from outside the U.S. (i.e., if the trader is an individual, such 

individual, or if the trader is an entity, its personnel, are located outside the U.S., decisions are taken outside the U.S. and
trades are placed outside the U.S.), its income should not be ECI.

• To determine whether a trader or dealer is operating from outside the U.S., it might be helpful to analogize to the old “10 
Commandants” that existed in regulations before the trading safe harbor was enacted. Those regulations provided that 
foreign entities that traded in stocks were subject to U.S. taxation if they failed to have all or a substantial portion of the 
following 10 functions performed outside the United States:

• communicating with shareholders 
• communicating with the public;
• soliciting sales;
• accepting new stockholder subscriptions;
• maintaining its books and corporate records;
• auditing its books and records;
• disbursing payments of dividends, legal and accounting fees, and officers’ and directors’ salaries;
• publishing or furnishing the offering and redemption price of its stock;
• conducting stockholder meetings; and
• redeeming its own stock.
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Foreign Derived Intangible Income (FDII) Deduction:
• The FDII rules provide a deduction for deemed intangible income from foreign sources earned directly by a 

domestic corporation (i.e., not through a foreign subsidiary). 
• Only C corporations (other than REITs and RICs) are entitled to FDII Deduction.

• FDII deduction is available for sales of intangible (including license) or tangible products to a foreign person for 
use outside the U.S., as well as income derived from a broad range of services.

• Blockchain is all about intangibles.
• US based blockchain project may consider using a C corporation and license IP to a non-U.S. person 

(whether related or not) and claim FDII deduction on royalty income.

Base Erosion and Anti-Abuse Tax (BEAT):
• Under IRC section 59A, an applicable taxpayer is liable for tax equal to the “base erosion minimum tax 

amount”, which is the excess of (a) 10% (12.5% for taxable years beginning after December 31, 2025) of the 
“modified taxable income” of the taxpayer for the taxable year over (b) an amount equal to the regular tax 
liability reduced by certain credits.

• Generally, applies only for taxpayers with gross receipts in excess of $500 million.  Thus, most blockchain based 
taxpayers that are in the startup phase would be excluded.

• If the U.S. taxpayer falls within the BEAT rules, consider the available exceptions, such as capitalizing certain 
payments to foreign related parties as cost of goods sold, claiming specific exclusions for certain services
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• Mining: Mining (Proof-of-Work)  involves an intensive process of solving complex mathematical problems using 
energy, computing power, and other sophisticated hardware

• Staking: Staking (Proof-of-Stake) involves committing or pledging specific cryptocurrency to support a 
blockchain protocol for validating transactions. 

• What is the object of mining and staking?

• Notice 2014-21, which predates the concept of staking, clarified that a cryptocurrency miner will recognize 
ordinary income when the reward tokens are received. The income will be equal to the fair market value of the 
mined tokens at the time of receipt.

• How is Staking taxed?
• The IRS has not issued any clear guidance on the taxation of staking rewards.
• Can it be taxed similar to mining income?
• Any help from Jarrett v. United States?

45

Mining and Staking



© 2019 Greenberg Traurig, LLP

• Description: A fork may occur in a blockchain if there’s a change in the protocol for the blockchain. If this happens, some or all of the 
nodes in the network will adopt the change. 

• Hard Fork:  If all the nodes adopt the change (a hard fork), the blockchain continues to operate, but all post-change blocks adopt the new 
protocol. This results in two blockchains: the pre-split blockchain, which continues to follow the legacy rules; and the post split blockchain, 
which follows the updated rules. A holder of a pre-split cryptocurrency typically receives additional cryptocurrency that is generated by the 
newly created blockchain.

• For example, bitcoin hard forks that occurred in August and October of 2017 created a split in the existing bitcoin blockchain, and 
pre-split bitcoin holders received bitcoin cash and bitcoin gold, respectively. 

• Soft Fork:  A soft fork is a backward-compatible method of upgrading existing nodes. If a majority consensus is reached for the new rules, 
only the new chain is followed. Although the old chain still exists, its value becomes nearly worthless because the non-upgraded nodes can 
see the upgraded nodes as valid, but not vice versa. 

• In soft forks, holders may also be required to take affirmative action to access their outdated tokens or to convert them to upgraded 
tokens, or else risk losing all the value in the existing tokens

• Air Drop: An air drop is a free distribution of tokens or cryptocurrency by a blockchain project.  Air drops are usually considered as a pre-
ICO marketing strategy for an upcoming project. The issuer of tokens may take a snapshot of a block of a particular cryptocurrency (for 
example, ethereum), and anyone holding that cryptocurrency with the block on the snapshot date or earlier will receive a specified number of 
free tokens.
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• Tax Implications (Cont.): Generally, a U.S. taxpayer’s gross income includes all income from whatever source 
derived.  

• It is difficult to determine when (if ever) a taxpayer can be considered to have derived income from receipt of tokens 
in a fork or airdrop; i.e., when the taxpayer has dominion and control over those tokens. 

• For example, most air drops target owners of ethereum. However, an ethereum owner will not have dominion and control 
over an air-dropped token unless such owner’s ethereum is kept on an ERC-20 compatible wallet that supports ethereum and 
provides private keys.

• Similarly, at the time of the hard fork of bitcoin cash from bitcoin, each bitcoin holder was given an equal amount of bitcoin 
cash; however, most wallets on crypto exchanges and many private wallets didn’t support bitcoin cash immediately.

• Once a taxpayer is considered to have dominion and control over hard-forked or airdropped tokens, it becomes 
important to determine the amount that must be recognized as income.

• Most airdropped tokens will not result in taxable income if their value at the time of the air drop is equal to zero 
(which is usually the case). However, tokens received in hard forks (for example, bitcoin cash) may have significant 
value, determined by t the price for which it is being traded on an exchange at the time the taxpayer acquires 
dominion over those tokens.

47

Hard Forks, Soft Forks and Air Drops (Cont.)



© 2019 Greenberg Traurig, LLP

• Tax Implications (Cont.):

• The treatment of an exchange involving a soft fork may be different because the holder of the original tokens 
typically must affirmatively exchange those tokens for the new tokens to preserve any value.  

• If the exchange does not happen, arguably no income is realized; although if the new tokens were available to 
the taxpayer and the taxpayer simply failed to claim them, the taxpayer could be considered to have 
constructive receipt of the new tokens.

• Any gain on an exchange should qualify as capital gain if the exchanged tokens were held by the taxpayer as personal 
or investment assets.

• It is also worth considering application of the tax-free involuntary conversion rules under section 1033 to the 
forced exchange in a soft fork. There is no authority applying these rules to soft forks of cryptocurrency, but 
perhaps an argument can be made that such a provision should apply.  
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If you received a letter from the IRS reminding you that taxpayers must 
pay taxes on virtual currency transactions, you’d better take action before 
the IRS does.

“If you get a letter, and your name is on the letter, and it’s your home 
address or the address that matches your tax return, and it’s from the 
IRS, and it’s encouraging you to maybe take a second look at your return . 
. . one might assume we had information, “ IRS Commissioner Charles 
Rettig said at the National Association of Enrolled Agents conference in 
Las Vegas further noting: We didn’t send a letter to every seventh 
address. One might assume we had information, and we’re encouraging 
people to get there first,” he said.

Practitioners have urged taxpayers to be careful when responding to the 
IRS’s virtual currency tax compliance letters to avoid accidentally 
incriminating themselves.

IRS Commissioner Charles Rettig on 
Virtual Currency Letters: Take a Hint
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Cryptocurrency and 
Office of Fraud Enforcement

• The IRS’s attempt to clarify potential virtual currency compliance issues will start to 
draw more heavily on the agency’s new Office of Fraud Enforcement (OFE).

• While there have been many discussions about cryptocurrency tax issues, retired 
Small Business/Self-Employed Division Commissioner Eric Hylton told Tax Notes on 
March 24, 2021 that one of his primary concerns is how the IRS can “demystify this 
potential area of noncompliance.”

• “The IRS is actively engaged across divisions as it relates to virtual currency 
transactions,” as is evident from the agency’s prominently placing a question about 
the growing phenomenon on Form 1040, according to Hylton, who’s retiring on 
March 26. The issue is moving beyond just currencies to include digital assets like 
non-fungible tokens, he said.

• Hylton said the OFE, created about a year ago, is taking a more prominent role in 
the agency’s cryptocurrency efforts. That will include creating a virtual currency 
network for not only intra- agency training but also basis tracking resources, he 
said. Basis and gain computations strongly contribute to the complexities in the 
area, he said.
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The Latest

• Change in the virtual currency world happens rapidly.
• DOJ named Eun Young Choi, Director of National 

Cryptocurrency Enforcement Team
• IRS updated Voluntary Disclosure Form to include new 

information for virtual currency
• Jarrett Case regarding taxation of staking
• Infrastructure Bill signed on November 15, 2021
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Types of Cryptocurrency 
(aka Virtual Currency)

Virtual Currencies Exchanges
Bitcoin Coinbase, Inc.
Bitcoin Cash Gemini
Ethereum Bitfinex
Litecoin Kraken
900+ 50+
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Cryptocurrency 
(aka Virtual Currency) Guidance

1. FinCEN’s Regulations to Persons Administering, Exchanging 
or Using Virtual Currencies FIN-2013-G001 (March 18, 
2013) 

2. Virtual Economies and Currencies, GAO 13-516 (May 2013)
3. IRS Notice 2014-21 (2014)
4. AICPA Comments on Notice 2014-21 dated June 10, 2016
5. As the Use of Virtual Currencies in Taxation Become More 

Common, Additional Actions are Needed, TIGTA Report, 
Sept 21, 2016

6. US v. Coinbase, Inc. Case No 17-cv-01431, Order to Enforce 
IRS Summons (November 28, 2017)

7. May 9, 2019 FINCEN notices: Guidance (to MSBs) and 
Advisory (to banks)

8. IRS Revenue Ruling 2019-24 and IRS FAQs October 9, 2019
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Big Picture Overview

1. Virtual Currency (“VC”) is property for tax 
purposes.

2. Business transactions in VC are subject to normal 
reporting rules.

3. Record Keeping is key (IRC Section 6001).
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Tax Reporting 
Recent Materials

1. Question on Form 1040 and Instructions
2. IRS FAQs on VC
3. IRS Letter to VC Owners
4. IRS Revenue Ruling 2019-24 re: Forks 
5. Chief Counsel Memorandum dated March 22, 2021 

Regarding Bitcoin(BTC)/Bitcoin Cash (BCH) Hard Fork
6. Chief Counsel Memorandum 2020-18 re: Microtasks 

Rewards
7. Other Areas

a. Form 433-A (Collection Statement)
b. Voluntary Disclosure Program
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Crypto Question on Form 
1040 2020
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Crypto Question on Form 
1040 2021
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2019 FAQs

• The IRS attempted to answer a variety of questions 
with FAQs and Rev. Rul. 2019-24, however many 
answers lacked specificity and merely raised more 
questions.
– LIFO v. FIFO v. other methods
– Use of virtual currency for providing services
– Hard forks versus soft forks
– Air drops
– Valuation
– Recordkeeping
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Tax Reporting Requirements of Virtual 
Currency
(IRS Notice 2014-21)

• Notice 2014 -21 describes how existing tax principles 
apply to transactions using virtual currency (“VC”)

• Notice 2014-21 is the only IRS position on Tax 
Reporting Requirements to date

• Sale or exchange or use of VC to pay for goods or 
service has tax consequences that may result in a tax 
liability. 

• Gain or loss on sale of VC is gain or loss from sale of 
exchanges of profits, treated in a manner similar to 
sale or exchange of securities.
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IRS Notice 2014-21 – Key 
Provisions

• VC is Property (Not Currency). 
• Sales or exchange can produce gains or losses.
• Income from exchanging VC for goods or services is 

FMV of VC on date property was received (in USD).
• Basis = FMV on date currency was received (in USD).
• If FMV of property received exceeds TP’s basis in VC, 

then TP has taxable gain (or vice versa a loss).
• Character of gain or loss depends on whether VC is a 

capital asset in the hands of TP.  If held as 
investment property, the gain or loss on sale would 
be capital in nature.
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IRS Notice 2014-21 – Key 
Provisions (cont.)

• Employers paying VC as remuneration for services 
constitute wages for employment tax purposes and is 
subject to Federal tax withholding.

• VC Payments are subject to the same information 
reporting as other payments (i.e. Forms W-2, 1099, 1042 –
Misc., etc.)

• Payments made by VC are subject to back-up withholding 
rules to the same extent as other payments. 
– Payors must solicit TIN from payees
– Issue re: Anonymity

• Property Settlement Entities are required to report 
payments made to merchants to settle payments between 
merchants and their customers on Form 1099-K if the 
number of transaction exceeds 200 and the gross amount 
of payments made to merchant exceeds $20,000. 
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Tax Reporting Requirements for 
Cryptocurrency Exchanges –
Resolved and Unresolved Issues

• Mining Activity 
– Does the mining of VC produce taxable income? Yes
– Subject to self-employment tax? Yes (Query whether proof-of-stake is the same)
– Expenses associated with mining activity deductible?  Should be   

• Section §1031 – Like Kind Exchanges
– Is exchanging VC for VC a Like-Kind Exchange (Pre-2018 Exchanges)? 
– Eliminated for Post-January 1, 2018 Exchanges (Tax Cuts and Jobs Act of 2017)

• Treatment of Hard Forks (split into two or more VC with shared history)
– An airdrop of new cryptocurrency following a hard fork results in gross income to the 

taxpayer. Rev. Rul. 2019-24, 2019-44 IRB 1004 issued October 9, 2019. Also see IRS 
FAQ 23.

– Analogous to Stock Split?  Not Exactly
– New Asset with Zero Basis – Perhaps 

• Gains Subject to 3.8% Net Income Tax
– Probably Yes
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Example of Bitcoin (BTC)/Bitcoin 
Cash (BCH) Hard Fork

Background
On August 1, 2017, at 9:16 a.m., EDT (13:16, UTC), block 478,558 on 
the Bitcoin block chain was mined. This was the last common block 
shared by both the Bitcoin and Bitcoin Cash distributed ledgers. 
Immediately following the mining of block 478,558, Bitcoin miners 
began mining a block that continued to follow Bitcoin’s protocols but 
was incompatible with Bitcoin Cash’s protocols. At the same time, 
Bitcoin Cash miners began mining a block that followed the Bitcoin 
Cash protocol but was no longer compatible with Bitcoin’s protocols. 
Beginning at this date and time, holders of Bitcoin Cash were, in 
general, able to engage in Bitcoin Cash transactions that would not be 
reflected in the Bitcoin distributed ledger and would have no effect on 
their Bitcoin holdings.
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Example of Bitcoin (BTC)/Bitcoin 
Cash (BCH) Hard Fork (cont.)

• Facts
– Situation 1
A had sole control over the private key to a distributed ledger address that, 
as of August 1, 2017, at 9:16 a.m., EDT, held 1 unit of Bitcoin. Following the 
hard fork, A’s distributed ledger address continued to hold 1 unit of Bitcoin 
while also holding 1 unit of Bitcoin Cash. At that time, A had the ability to 
initiate a transaction to dispose of some or all of A’s Bitcoin Cash holdings.
– Situation 2
B is a customer of CEX, a cryptocurrency exchange that provides hosted 
wallet services. As of August 1, 2017, at 9:16 a.m., EDT, B owned 1 unit of 
Bitcoin, which was held by CEX in a hosted wallet. CEX had sole control over 
the private key to a distributed ledger address that, as of August 1, 2017, at 
9:16 a.m., EDT, held 100 units of Bitcoin. According to CEX’s off-chain, 
internal ledger, one unit of the 100 units of Bitcoin was owned by B.
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Tax Reporting Requirements for 
Cryptocurrency Exchanges -
Unresolved

• Initial Coin Offerings (ICO)
– Is the raising of funds recognizable in income?
– Stock offerings v. Sale of goods and services
– What about offsetting liability?

• AICPA Proposals for Further Guidance 
– De minimis exception for small transactions (i.e., $200 –

similar to 
Currency Rule IRC §988 (e)(2))

– Charity contribution above $5,000 and need for Qualified 
Appraisal

– VC’s held by Retirement accounts
– FBAR and Form 8938 Guidance
– Expensing guidance  for mining activity

• ABA Comments
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Unresolved Issues

• Accounting for Gains and Losses
– FIFO if the specific identification method is not used 

when selling multiple units of the same cryptocurrency. 
See IRS FAQ 40.

– LIFO
– Specific Identification

• Wash Sales Rule
– IRC § 1091

• Recordkeeping Rules
– IRC § 6001

• Economic Substance Doctrine
• Lost or Stolen Coins

– Casualty loss
– Pre-Tax Cuts and Jobs Act of 2017
– Post-Tax Cuts and Jobs Act of 2017
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Unresolved Issues (cont.)

• Timing of Gains and Losses
– Annual accounting concept

• Valuation Rules
– How do they apply

• Fees and Costs
– Schedule A

o Pre-Tax Cuts and Jobs Act of 2017
o Post-Tax Cuts and Jobs Act of 2017

– Mining
• Application of Currency Rules IRC § 988
• Tax Planning

– Expatriation IRC §877
– Moving to Puerto Rico (Bonafide Resident)

• Charitable Giving
– IRS updated FAQs in December 2019 to clarify the tax implications of donating 

cryptocurrency to §170(c) organizations.
– Valuation still uncertain of donated virtual currency. Appraisal may be needed.
– Substantiation rules for charities clarified. See IRS FAQ 33-36.
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Tips for Virtual Currency Investors

• Create a record-keeping system.
• Keep track of acquisition dates, sell dates and cost basis information
• Report dispositions on Schedule D and Form 8949.
• Identify your exchange rate.
• Use regular capital gains strategies: offset gains with losses, time 

dispositions to qualify for long-term treatment.
• Watch tax rates: short-term v. long-term capital rates; gains subject 

to the 3.8% net investment income tax.
• Be aware of tax treatment for virtual currency received by "mining" 

them – may be business income subject to the income tax and self-
employment tax.

• Deduct any investment-related expenses (Schedule A) (Pre-Tax Cuts 
and Jobs Act of 2017).
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Potential Foreign Disclosure 
Requirements – FBAR

• Who Must File an FBAR  
– A United States person that has a financial interest in or signature 

authority over foreign financial accounts must file an FBAR if the 
aggregate value of the foreign financial accounts exceeds $10,000 
at any time during the calendar year. 

• Financial Account Definition 
– A financial account includes, but is not limited to, a securities, 

brokerage, savings, demand, checking, deposit, time deposit, or 
other account maintained with a financial institution (or other 
person performing the services of a financial institution). A 
financial account also includes a commodity futures or options 
account, an insurance policy with a cash value (such as a whole 
life insurance policy), an annuity policy with a cash value, and 
shares in a mutual fund or similar pooled fund.
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Potential Foreign Disclosure 
Requirements – FBAR

• Does holding VC as an Off Exchange Digital Wallet implicate the FBAR 
rules?
– Probably not
– Analogous to holding gold in a safe deposit box
– Based on Informal Statements of IRS Personnel in 2014

• Does holding VC in a Digital Currency Exchange Account implicate the 
FBAR rules?  
– Perhaps
– Location of Exchange
– Domestic v. Foreign Servers
– Analogous to Financial Institutions
– FinCen would have interest in knowing

• When in doubt, disclose on FBAR.
• Forms 8938
• Forms 8300
• Other forms
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Cryptocurrency
Not Subject to FBAR Filing Rules

Taxpayers who hold cryptocurrency in a foreign 
exchange aren’t required to disclose that 
information on a foreign bank account report, 
according to an official with Treasury’s Financial 
Crimes Enforcement Network.
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Potential Foreign Disclosure 
Requirements –
Form 8938 

• Specified foreign financial assets include the following assets
– Financial accounts maintained by a foreign financial institution.
– Stock or securities issued by someone that is not a U.S. person
– Any interest in a foreign entity, and
– Any financial instrument or contract that has an issuer or counterparty 

that is not a U.S. person
• Does VC need to be disclosed on Form 8938?

– Not clear
– Unless considered held by a foreign Financial Institution

• When in doubt, disclose on Form 8938
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Civil Exam Considerations

• Lack of Information reporting – Form 1099K
• IRS Enforcement Staffing Dedicated to address VC
• Compliance has been Low – 800 to 900 Per Year
• Standard Audit Question Now Asking About Virtual 

Currency
• IRS Coinbase “John Doe” Summons
• Additional “John Doe” Summons to Circle, and Kraken
• Tax and Compliance Issues Make Reporting Difficult
• Recordkeeping by Exchanges and Holders of VC
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Penalties For Non-Compliance

Civil
• Fraud penalties imposed under IRC §§ 6651(f) or 6663.  Where 

an underpayment of tax, or a failure to file a tax return, is due to 
fraud, the taxpayer may be liable for penalties that essentially 
amount to 75 percent of the unpaid tax.

• An accuracy-related penalty on underpayments imposed under 
IRC § 6662.  Depending upon which component of the accuracy-
related penalty is applicable, a taxpayer may be liable for a 20 
percent or 40 percent penalty.

• Penalty defenses
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Penalties for Non-Compliance 
(cont.)

Criminal
Possible criminal charges:
• Tax evasion (IRC § 7201)
• Filing a false return (IRC § 7203)
• Conspiracy to defraud the government (18 USC § 286)
• Conspiracy to commit offense (18 USC § 371)
A person convicted of tax evasion or conspiracy is subject to a prison 
term of up to 5 years and a fine.
Filing a false return subjects a person to a prison term of up to three 
years and a fine.
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Penalties for Non-Compliance 
(cont.)

Civil

If cryptocurrency held in a foreign account, additional civil 
penalties could apply:

• Penalty for failure to file FBAR.  The civil penalty for willfully 
failing to file an FBAR can be as high as the greater of $100,000 
or 50 percent of the total balance of the foreign financial 
account.

• Penalty for failing to file Form 8938 reporting taxpayer’s interest 
in certain foreign financial assets.  The civil penalty for failing to 
file each one of these informational returns is $10,000 
increasing by $10,000 for each month the failure continues 
beginning 90 days after the taxpayer is notified, up to a 
maximum of $50,000 per return.
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Criminal Investigations and 
Prosecutions for Failing to Properly 
Report Cryptocurrency Transactions 
and Other Crimes

• CI Contract with Chainanalysis, Inc. (2017)
• Leads and Development from Examination
• Results of Coinbase John Doe Summons Enforcement
• Virtual Currency Suspicious Activity Reports (SARs)
• Joint Chiefs of Global Tax Enforcement (J5)
• IRS Use of Contractors to Consult on Virtual Currency Examinations
• Volodymyr Kvashuk prosecution – sentenced to 9 years
• BitMEX prosecution – Arthur Hayes and Benjamin Delo pleaded guilty to 

violating Bank Secrecy Act
• BitMEX agreed to pay up to $100 million
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Voluntary Disclosure

• On February 15, 2022, IRS significantly updated its Form 
14457, Voluntary Disclosure Practice Preclearance Request 
and Application, with a new section on virtual currency

• Removes some of the questions of the prior version, but adds 
other questions

• Bottom line is disclose, don’t conceal
• Purpose of the program is to come into tax compliance, 

reduce civil penalty exposure, and avoid criminal prosecution.
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IRS Crypto Investigation 
Emphasizes Grand Jury Subpoena

• IRS Criminal Investigation division special agents investigating taxpayers 
who may have cryptocurrency assets should consider using grand jury 
subpoenas to look at the subject’s download history, according to CI 
training materials.

• CI has made clear that it is looking for criminal tax cases involving 
cryptocurrency. 

• Notifying investigation subjects about obtaining information on their 
cryptocurrency use may interfere with later attempts to seize their 
cryptocurrency balances.

• Grand jury subpoenas for conventional financial account information may 
also yield information about cryptocurrency use. Bank and credit card 
records may show transactions related to cryptocurrencies or third-party 
exchanges that deal in cryptocurrencies.

• Bitcoin Block Explorer, a publicly available website, can be combined with 
bitcoin address information to discover details like transaction times and 
locations and other addresses to help find the subject of the investigation
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The Use of the IRS Voluntary Disclosure 
Policy to Get into Compliance and the 
Availability of “Qualified Amended Returns” 
to Avoid Penalties

• History of Voluntary Disclosures (“VDs”)
• Domestic VDs
• Foreign VDs
• Effectiveness of VDs
• Qualified Amended Returns and Penalty Relief
• Applicable Penalties
• Still time to correct
• IRS Cryptocurrency is Here!!!
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Cryptocurrency and Key 
Term?*

• Cryptocurrency (or Virtual Currency) 
– A cryptocurrency (or crypto currency) is a digital asset designed to 

work as a medium of exchange that uses cryptography to secure its 
transactions, to control the creation of additional units, and to 
verify the transfer of assets. Cryptocurrencies are a form of digital 
currencies, alternative currencies and virtual currencies. 
Cryptocurrencies use decentralized control as opposed to 
centralized electronic money and central banking systems.

• Blockchain
– A blockchain, originally block chain, is a continuously growing list of 

records, called blocks, which are linked and secured using 
cryptography.  Each block typically contains a cryptographic hash of 
the previous block, a timestamp and transaction data. By design, a 
blockchain is inherently resistant to modifications of the data.
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Cryptocurrency and Key 
Term? (cont.)*

• Digital Wallet
– A digital wallet refers to an electronic device that allows an 

individual to make electronic transactions. This can include 
purchasing items on-line with a computer or using a smartphone 
to purchase something at a store. A cryptocurrency wallet is a 
digital wallet where private keys are stored for cryptocurrencies 
like bitcoin.

• Cryptocurrency Address
– A Bitcoin address, or simply address, is an identifier of 26-35 

alphanumeric characters, beginning with the number 1 or 3 , 
that represents a possible destination for a bitcoin payment. 
Addresses can be generated at no cost by any user of Bitcoin. 
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Cryptocurrency and Key 
Term? (cont.)*

• Mining Virtual Currency 
– In cryptocurrency networks, mining is a validation of transactions. 

For this effort, successful miners obtain new cryptocurrency as a 
reward. The reward decreased transaction fees by creating a 
complementary incentive to contribute to the processing power of 
the network

• Digital Currency Exchanges
– Cryptocurrency exchanges or digital currency exchanges (DCE) are 

businesses that allow customers to trade cryptocurrencies or digital 
currencies for other assets, such as conventional fiat money, or 
different digital currencies. They can be market makers that typically 
take the bid/ask spreads as transaction commissions for their 
services or simply charge fees as a matching platform.

• Hard Fork
– A hard fork occurs when a blockchain splits into two incompatible 

separate chains. This is a consequence of the use of two 
incompatible sets of rules trying to govern the system
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Cryptocurrency and Key 
Term? (cont.)*

• Airdrop
– An airdrop for a cryptocurrency is a procedure of distributing tokens by 

awarding them to existing holders of a particular blockchain currency, 
such as Bitcoin or Ethereum.  In the United States, the practice has raised 
questions about tax liabilities and whether they amount to income or 
capital gains.

• Initial Coin Offering
– An initial coin offering (ICO) is a means of crowdfunding centered around 

cryptocurrency, which can be a source of capital for startup companies. In 
an ICO, a quantity of the crowdfunded cryptocurrency is preallocated to 
investors in the form of "tokens," in exchange for legal tender or other 
cryptocurrencies such as bitcoin or ethereum. These tokens supposedly 
become functional units of currency if or when the ICO's funding goal is 
met and the project launches.

*Definitions obtained from https://www.wikipedia.org/
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Be Prepared. . . 
IRS cryptocurrency enforcement is here!!!!

Jonathan Kalinski, Principal
Hochman Salkin Toscher Perez P.C.

9100 Wilshire Blvd., Suite 900W
Beverly Hills, CA 90212

Office: (310) 281-3204  Fax: (310) 859-5110
kalinski@taxlitigator.com
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Thank You

Jordan Bass, Esq., CPA, Founder

Taxing Cryptocurrency

21700 Oxnard Street Ste 2020

Woodland Hills, CA 

(310) 496-9534

info@taxingcryptocurrency.com

mailto:info@taxingcryptocurrency.com
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