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Program Materials
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• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.

Recording our programs is not permitted. However, today's participants can 
order a recorded version of this event at a special attendee price. Please call 
Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 
at www.straffordpub.com.

FOR LIVE EVENT ONLY

http://www.straffordpub.com/


Taxation of Cannabis: Overcoming 
Tax Challenges in Cannabis Business 
Operations, Key Planning Techniques
January 17, 2023 | 10:00 a.m. – 11:30 a.m. (PST)

Steven Toscher Sandra Brown Jonathan Kalinski



Steven Toscher

9100 Wilshire Blvd., Suite 900W, Beverly Hills, CA 90212 | (310) 281-3221 | (310) 859-5108 | toscher@taxlitigator.com

STEVEN TOSCHER specializes in civil and criminal tax controversy and litigation.  He is a 
Certified Tax Specialist in Taxation, the State Bar of California Board of Legal Specialization, a 
Fellow of the American College of Tax Counsel and has received an “AV” rating from 
Martindale Hubbell. In addition to his law practice, Mr. Toscher has served as an Adjunct 
Professor at the USC Marshall  School of Business since 1995, where he teaches tax 
procedure.  He has also served on the faculty of the American Bar Association Criminal Tax 
Fraud Program since 1998.  He is a former Internal Revenue Agent with the Internal Revenue 
Service and a trial attorney with the Tax Division of the United States Department of Justice 
in Washington where he received its Outstanding Attorney Award.

Mr. Toscher is past-Chair of the Taxation Section of the Los Angeles County Bar Association 
and served as a member of the Editorial Board for the Los Angeles Lawyer during 1996-
1999.  He is a member of the Accounting and Tax Advisory Board of California State 
University, Los Angeles, Office of Continuing Education. 

Mr. Toscher was the 2018 recipient of the Joanne M. Garvey Award. The award is given 
annually to recognize lifetime achievement and outstanding contributions to the field of tax 
law by a senior member of the California tax bar.
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JONATHAN KALINSKI concentrates his practice in complex civil tax litigation and 
criminal tax.  Mr. Kalinski represents individuals, corporations, pass-through entities, 
trusts, and estates in all stages of state and federal tax disputes, including audits and 
examinations, administrative appeals, trials, and appellate litigation.  He also 
specializes in disclosures of undeclared foreign accounts and assets.

Mr. Kalinski represents businesses in both federal and state payroll tax and state 
sales tax issues.
He has successfully defended a CEO of a private equity firm against the IRS attempts 
to asset his client was a responsible person for unpaid payroll taxes.  Additionally, 
Mr. Kalinski has handled several worker classification cases.

Mr. Kalinski routinely represents and advises U.S. taxpayers in sensitive issue civil tax 
examinations involving both domestic and foreign tax-related issues where 
substantial civil penalty issues or possible assertions of fraudulent conduct may 
arise, and in defending criminal tax fraud investigations and prosecutions.  Mr. 
Kalinski was one of the lead attorneys in a high-profile case where he successfully 
overturned a Tax Court decision for over $2 million based on fraud on the Court.



ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY THE SPEAKERS’ FIRMS 
TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY OTHER PERSON OR ENTITY FOR THE 
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The information contained herein is of a general nature and based on authorities that are subject to 
change.  Applicability of the information to specific situations should be determined through 
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Nothing in this presentation should be construed to constitute investment advice, tax advice or 
securities advice in any way or manner. 
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Map of Marijuana Laws

Source: National Conference of State Legislatures
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Federal Law Overview

• Marijuana is a Schedule 1 controlled substance under the Controlled Substances Act 
(CSA).

• Federal criminal violation to manufacture, distribute, or dispense marijuana.
• Under IRC Section 280E, taxpayers cannot deduct any amount for a trade or business 

engaged in trafficking in controlled substances.
 No deductions for dispensary rent and wages

• Taxpayers can deduct Cost of Goods Sold (COGS).
• You are subject to federal criminal prosecution and forfeiture.
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Cole Memorandum

• On August 29, 2013, then Deputy Attorney General James Cole issued a 
memorandum to all United States Attorneys relating to marijuana, providing guidance 
enforcement priorities under the CSA.

• For matters falling outside federal enforcement priorities, federal law enforcement has 
historically relied on state and local law enforcement agencies to address marijuana 
activity through enforcement of their own drug laws.

• Federal Enforcement Priorities include:
 Preventing the distribution of marijuana to minors;
 Preventing revenue from the sale of marijuana from going to criminal 

enterprises, gangs, and cartels; 
 Preventing the diversion of marijuana from states where it is legal under state 

law in some form to other states where it isn’t legal;
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Cole Memorandum (cont.)
Prevent the following:

• State-authorized marijuana activity from being used as a cover or pretext for the 
trafficking of other illegal drugs or other illegal activity;

• Violence and the use of firearms in the cultivation and distribution of marijuana;

• Driving under the influence and the exacerbation of other adverse public health 
consequences associated with marijuana use;

• Growing of marijuana on public lands and the attendant public safety and 
environmental dangers posed by marijuana production on public lands; and

• Marijuana possession or use on federal property.
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Breaking News: The Biden Doctrine

On October 6, 2022, President Biden announced three steps the administration is taking 
to end the current criminal approach to marijuana. 

1. A pardon for all prior Federal offenses of simple possession of marijuana..

2. Urging all Governors to do the same at the state level.

3. Asking Xavier Becerra, Secretary of Health and Human Services, and Attorney 
General Merrick Garland to initiate the administrative process to review how 
marijuana is scheduled under federal law.  Marijuana currently classified as Schedule 
I, same of heroin and LSD, higher than fentanyl and methamphetamine. 

President Biden noted the disproportionate rates that black and brown people have 
arrested, prosecuted, and convicted of marijuana possession.  

What does this mean for marijuana tax laws going forward?
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TIGTA Report
On March 30, 2020, TIGTA released a report titled, “The Growth of the Marijuana Industry 
Warrants Increased Tax Compliance Efforts and Additional Guidance”.

Highlights of the report include:
• 59% of businesses reviewed had likely IRC 280E adjustments
• 26% had likely unreported income
• IRS lacks guidance to taxpayers and tax professionals in the industry

 Has not used soft letters
• Recommended a comprehensive compliance approach

 Use state information to track unreported income
• Suggested guidance on IRC 471(c)

 IRS accepted all points except this one 
• Expect audits to significantly increase
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TIGTA Report – IRC 471(c)
Is IRC 471(c) a way to blunt the impact to IRC 280E?
TIGTA Report discusses changes made to IRC 471(c) as part of the Tax Cuts and Jobs 
Act
• Smaller businesses (gross receipts less than $25 million) can elect to use internal 

financial statements or accounting procedures to account for costs.
• IRS has required cannabis taxpayers to use 471(a) to account for costs.  See 

Harborside case.
• Taxpayers may be able to claim tradition 280E expenses as COGS.
• IRS declined to offer guidance for now.  
• Taxpayers should carefully review this issue and their accounting methods
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Ethics of Representing 
Cannabis and Related Businesses

• ABA Model Rule 1.2(d) – “A lawyer shall not counsel a client to engage, or assist a client, in 
conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal 
consequences of any proposed course of conduct with a client and may counsel or assist a 
client to make a good faith effort to determine the validity, scope, meaning or application 
of the law.”

• States take different approaches to this issue
• E & O Issues.
• How to advise a client.
• How to protect yourself.
• CA – Formal Opinion No. 2020-202 – A lawyer may ethically advise client concerning 

compliance with California cannabis laws and may assist client in conduct permitted by law, 
despite fact client’s conduct may violate federal law.
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Audit

• Initial audit letter – GET REPRESENTATION!!!
• IRS training materials indicate revenue agent should seek to 

interview taxpayer early because taxpayer often hires 
representation AFTER interview

• There should be no secret as to issues involved 
• Know your case
• Information Document Requests
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Income Is Always An Issue
• Revenue agent will determine if there is unreported income
• Indirect Methods

 Bank Deposits Analysis
 With cash industry, bank deposit analysis can be difficult or impossible

 Source and Application of Funds
 Deductions and other expenses appear out of proportion to the 

income reported, cash doesn’t all flow from bank account, or cash 
commonly used to pay business expenses

 Difficult for marijuana industry because hard to determine personal 
expenses and accumulation of cash

• Net Worth Method
 Requires manager approval
 Difficult to prove because of personal expenses and cash accumulation

• See IRS Cash Intensive Business Audit Technique Guide (Revised 2010)
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Other Tools to Determine Gross Receipts
• Utilities
• Plant counts and lighting module counts
• Inventory
• Square footage of grow facility
• Production records
• Sales tax information 

 State and local cooperation?
• Pricing information
• Many more
• At the end of the day just how different are marijuana audits?

 Adapting old techniques to new industry
 Greater criminal potential?
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Other Potential Audit Issues

• COGS
• IRC section 280E
• IRC section 471(c)
• IRC section 199A
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Summons Enforcement

• High Desert Relief, Inc. v. United States, 917 F.3d 1170 (10th Cir. 2019)
• Taxpayer under IRS audit refused to comply with administrative summons.
• IRS issued third party summonses to obtain records.
• Taxpayer moved to quash third party summons on grounds that the IRS, in seeking to 

determine the deductibility of expenses under IRC 280E was mounting a de facto 
criminal investigation under CSA, and that enforcement of IRC 280E was improper 
under non-enforcement policy against medical marijuana dispensaries.

• Government burden to prove that is has not made a criminal referral to the DOJ and 
that it meets Powell factors is a slight one.

• Court holds summons enforceable and does not quash
• Standing Akimbo case – if at first you don’t succeed, try again, and again, and again, 

and again…
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Form 8300

• Marijuana is a cash business
• Generally, if in a trade or business (yes, including lawyers) and you 

receive more than $10,000 in cash in a single transaction or in related 
transaction, you must file Form 8300.

• What information is required?
• TIN of the person from whom business receives the cash
• What if they don’t want to give me the information? 

• Will IRS ask about Form 8300 during an audit?
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Forfeiture and Marijuana

• Marijuana is a cash business
• Forfeiture can be both civil and criminal
• See 21 USC 881; 18 USC 983 and 985
• What if you operate a state legal business?

• Still subject to forfeiture
• Empyreal Logistics – Federal government seized $165,620 –

Civil forfeiture action brought in Kansas 
• Legal fees subject to forfeiture? 
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Problem of Banking
• Estimated that about 750 banks/credit unions work with marijuana 

companies, but most won’t.
 Some dispute this and say in reality it’s closer to 200, and 

limitations within those.
• Cash Business.

 Pay taxes using cash 
• SARs, Marijuana Limited SARs, Marijuana Priority SARs, Marijuana 

Termination SARs.
• SAFE Banking Act – Would allow financial institutions to service 

cannabis businesses.  Passed House Financial Services Committee, 
and awaiting floor vote.

• Use of Bitcoin and Cryptocurrency?
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FinCEN Rules
• Obligation to file a Suspicious Transaction Report (SAR) is unaffected 

by state law that legalizes marijuana-related activity.
• Marijuana Limited SAR

 Financial institution providing financial services to marijuana-
related business it reasonably believes, based on due diligence, 
doesn’t implicate one of the Cole Memo priorities or violate state 
law should file a Marijuana Limited SAR.

 Identifying information of subject and related parties.
o Address of subject and related parties.
o Fact that institution is filing a SAR solely because of marijuana-

related business.
o No additional suspicious information.
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FinCEN Rules (cont.)
• Marijuana Priority SAR 

 Financial institution providing financial services to marijuana-related businesses it 
reasonably believes, based on due diligence, DOES implicate or violate one of Cole 
Memo priorities should file a Marijuana Priority SAR.
o Identifying information of subject and related parties.
o Address of subject and related parties.
o Details regarding the enforcement priorities implicated.
o Dates, amounts, and other relevant details involved.

• Marijuana Termination SAR
 Financial institution deems it necessary to terminate a relationship with a marijuana-

related business in order to maintain effective anti-money laundering compliance 
program, should file a SAR and note the reason for filing.  If financial institution 
becomes aware business seeks to move to another financial institution, it should alert 
second institution of potential illegal activity. 
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Criminal Potential
• Grand Jury subpoena issued to Ghost Management Group, owner of 

Weedmaps (Yelp of Cannabis)
• New complaints filed in May and June with the California 

Department of Cannabis Control and SEC allege Weedmaps allowing 
advertising of black market businesses.

• Prosecution in Central District of CA for tax evasion and bribery – United 
States v. Dayspring
• Sentenced to 22 months
• Not a tax driven case
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