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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 

THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 

OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 

MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 

RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 

without limitation, the tax treatment or tax structure, or both, of any transaction 

described in the associated materials we provide to you, including, but not limited to, 

any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 

subject to change.  Applicability of the information to specific situations should be 
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Disclaimer

IRS CIRCULAR 230 DISCLOSURE:

Unless explicitly stated to the contrary, this outline, the presentation to which it 
relates and any other documents or attachments are not intended or written to be 
used, and cannot be used, for the purpose of (i) avoiding penalties under the 
Internal Revenue Code or (ii) promoting, marketing, or recommending to another 
party any transaction or matter addressed herein. 
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Overview

I. Structure of Partnership Mergers

II. Partnership vs Corporate Merger Rules

III. Section 708 “Continuing Interest” Rules

IV. Which Partnership Continues in a Merger
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Structure of Partnership Mergers
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Partnership Mergers

Tax Treatment vs. State Law

• IRC does not define a partnership merger.  

• Some state law regimes permit mergers and 

conversions.

• Some of transactions that occur under these merger 

or conversion statutes are not treated as mergers for 

tax purposes.

• Some transactions that occur outside the state law 

merger and conversion regimes are treated for tax 

purposes as partnership mergers.
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Example: State Law Change of Form

• A common state law transaction is to convert one 

type of entity into another.

• For example, the partners of a limited partnership 

may want to convert that entity into an LLC.

• Similarly, the partners of an entity in one state may 

want to convert it into an entity under another state.

• This can be accomplished by merger in certain 

states, although increasingly these changes can be 

effectuated in a single step through a conversion 

statute.
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• Because there is only one partnership at the 
beginning and end, the IRS takes the view that 
there has been no partnership termination and 
the partnership merger rules do not apply.  The 
ending entity retains the TIN of the beginning 
entity, there is no truncation of the tax year, etc.

• Moreover, the IRS takes the view that the form 
of transaction under state law does not matter 
(i.e., merger vs. conversion vs. assets over vs. 
assets up). Rev. Rul. 95-37.

11

Example: State Law Change of Form
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Step 1: Starting Position

12

Y

50%50%

X

Oldco

(state Z limited partnership with 

significant assets)

12



Step 2: Form Newco

13

Y

50%50%

X

Newco

(Delaware LLC with no assets)
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Step 3: State Law Merger

14

50%

X

Oldco

Y

50%

Y

50%

Newco

X

Oldco merges 

into Newco 

under state law 

with Newco 

surviving

50%
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Step 4: Ending Position

15

Y

50%50%

X

Newco

(Delaware LLC with assets of 

Oldco)
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Merger Only for State Law

• Oldco and Newco are the same partnership for 
tax purposes.

• As noted, tax year does not close and TIN 
does not change.

• But, the transfer from an LP to an LLC may 
have collateral consequences.  For example, 
the allocation of liabilities to each member may 
change.  

• Generally, the reduction in liabilities to a 
member is treated is as a deemed distribution.  
In certain circumstances, that can trigger gain.
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Alternative Transactions

There are at least five ways to accomplish this type of entity-

to-entity change in form:

•state law merger of Oldco into Newco

•state law conversion of Oldco into Newco

•X and Y contribution their interests in Oldco to Newco and 

then Oldco liquidates

•Oldco contributes its assets to Newco in exchange for 

interest in Newco which Oldco then distributes to X and Y in 

a liquidating distribution (“Assets Over”)

•Oldco distributes its assets to X and Y who then contribute 

the assets to Newco (“Assets Up”)

17 17



Partnership Mergers and Divisions

• From the IRS perspective, all five are equivalent in this 

context (entity-to-entity).

• The partnership merger rules are really set up for 

transactions in which there are two or more partnerships 

to start with and at least one is terminated in the 

transaction.

• The partnership division rules are in some ways 

analogous to the partnership merger rules and apply 

where there is one partnership to start with and at least 

two at the end of the transaction.
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Partnership vs. Corporate Mergers

19



Partnership Mergers

• A transaction that is subject to the partnership 

merger rules will involve a combination of 

distributions and contributions.

• Distributions and contributions are much more 

likely to be tax-free under the partnership tax rules 

than are the counterparts under the corporate tax 

rules.  

• For this reason, the partnership merger rules are 

much simpler than the corporate tax merger rules.
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Corporate Mergers

• Corporate mergers are governed, in general, by 

IRC Section 368.  

• Several forms of mergers are permitted, but 

transactions that do not fit within the narrow 

definitions in Section 368 are fully taxable.

• Even if a transaction fits one of the patterns in 

Section 368, the presence of boot (cash, non-stock 

property, or liability relief) may make the 

transaction partially non-taxable.
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Corporate Mergers

• Each corporate merger form has its own specific 

requirements.  However, there are several 

doctrines that apply to all the forms:

– continuity of interest

– continuity of business enterprise

– business purpose – note that generally, a valid 

business purpose is also required for a 

partnership merger

– debt-like preferred stock
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Corporate Mergers

• Continuity of Interest

– A substantial value of the consideration received in the 
merger must consist of equity in the surviving entity.

– Generally, this must be at least 40% of total 
consideration.

– Although debt-like preferred stock is counted towards 
this requirement, the receipt is taxable.

– Generally, no post-merger continuity of interest, but pre-
arranged sales or sales to affiliates can create problems.

– Fluctuation in value can be an issue where stock 
consideration is close to 40%.
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Corporate Mergers

• Continuity of Business Enterprise

– The survivor must either continue the target’s historic 

business or use a significant portion of the target’s 

historic business assets in a business.

– Where the target has more than one line of business, 

have to continue with at least one significant line of 

business.

– Continuity can be carried out by the survivor or certain 

affiliated parent or subsidiary corporations of the 

survivor.

– There is no similar requirement for partnership mergers.
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Corporate Mergers

• Debt-like Preferred Stock

– Generally, certain types of preferred stock will be treated 

as boot for gain recognition purposes, even if it is 

counted as equity for continuity of interest purposes.

– Partnership mergers do not have a similar rule.

– Not that in both cases, there is a risk that debt-like equity 

will be treated as debt and not equity, but the 

consequences of even that are generally smaller in the 

partnership merger context than in the case of a 

corporate merger.
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Corporate Mergers

• Specific requirements of each corporate merger 
form are often more complicated than for 
partnership mergers.

• “regular” A reorganization – no more than 60% 
boot

• forward triangular A reorganization – same as 
regular, but also pre-merger sales of target assets 
can cause the transaction to fail

• reverse triangular A reorganization – same as 
forward, and at least 80% of consideration must be 
voting stock of the acquirer

26 26



Corporate Mergers

• B reorganization – target shareholders generally 

must receive only voting stock of acquirer and 

cannot receive any boot

• C reorganization – target shareholders generally 

must receive only voting stock of acquirer and 

cannot receive more than 20% boot

• F reorganization – shareholders generally must 

receive only stock of the surviving corporation
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Corporate Mergers

• Although not a listed form, Code Section 351 can 

be used as a back stop to a transaction that 

otherwise would fail as a tax-free merger.

• Section 351 can be attractive because the 

continuity of interest doctrine generally does not 

apply.  However, all the transferors in the 

aggregate must end up with at least 80% 

ownership of the vote and value of each class of 

outstanding stock.
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Corporate Mergers
• Another difference between the corporate and merger forms is 

the treatment of liabilities.

• In the corporate context any liability assumed as part of the 

transaction can end up being treated as boot.  In the case of the 

assumption of a liability in excess of the tax basis of the property 

in the transaction, this rule applies automatically.

• In the partnership context, liabilities can be contributed or 

assumed without necessarily triggering any gain.  The key is 

whether there is a net relief of liabilities for a given partner.

• Even in that case, the relief is treated as a deemed cash 

distribution and will only trigger income to the extent the 

distribution exceeds the partner’s basis in his/her partnership 

interest.
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Partnership Mergers -- Distributions
The partnership merger rules depend strongly on the 
partnership distribution rules, which generally permit tax-free 
distributions.  Nonetheless, there are several exceptions to the 
tax-free distribution rules that may impact our analysis:

• distributions of cash and marketable securities in excess of 
basis

• deemed distributions associated with changes in allocations 
of liabilities

• a change in ownership of hot assets

• the disguised sale rules

• the mixing bow rules
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Section 708 “Continuing 

Interest” Rules

31



Section 708

• Section 708 contains the only IRC rule for partnership 

mergers.

• Primarily, this rule is meant identify the survivor of a 

partnership merger.

• Section 708 does not address other consequences or 

even define what is a partnership merger.

• Part of this disconnect is that Section 708 predates the 

enactment of state merger and conversion statutes.  

Before those regimes, partnership “mergers” were 

effectuated by contributions and distributions.
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General Rule

“In the case of the merger or consolidation of 

two or more partnerships, the resulting 

partnership shall . . . be considered the 

continuation of any merging or consolidating 

partnership whose members own an interest 

of more than 50 percent in the capital and 

profits of the resulting partnership.”

Code § 708(b)(2)(B).

33 33





Which Partnership 

Continues in a Merger
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Example 2

• Blueco and Redco merge under state law.

• Blueco has two owners, A and B.

• Redco has two owners, C and D.

• Redco is the survivor of the merger.

• Under the merger agreement, C and D each end 
up with 30% of the capital and profits of Redco, 
for  a total of 60%. A and B each end up with 20% 
of the capital and profits of Redco, for  a total of 
40%. 
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Example 2

• The owners of Redco end up with more than 50% 

of the capital and profits of Redco.

• Thus, Redco is the survivor and Blueco is 

terminated

• Blueco’s tax year ends, files a short year tax 

return.

• Redco retains its TIN and continues its tax year 

(no truncation).
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Example 3

• Same facts, but A and B each end up with 30% of the 
capital and profits of Redco, for  a total of 60%. 

• Thus, the owners of Blueco end up with more than 50% of 
the capital and profits of Redco.

• Thus, Blueco is the survivor for tax purposes even though 
it terminates under state law.

• Redco is terminated for tax purposes, its tax year ends, 
and files a short year tax return.

• The state law entity that is Redco survives, but now has 
Blueco’s TIN.  Blueco’s tax return will be under the legal 
name of Redco, but will indicate that it is the continuation 
of Blueco.
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Example 3

• This result is counterintuitive, but can assist in 
planning.

• For example, it may be very important that Blueco’s 
TIN be retained.  Blueco could be a medical provider 
and its TIN may be useful for billing and other 
purposes.

• Similarly, it may be very important that the state law 
entity that is Redco continue in existence even though 
it terminates for tax purposes.  For example, Redco 
may be a party to several contracts that cannot be 
assigned or assumed without the counterparty’s 
permission.
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Multiple Survivors?

• There could be a situation in which owners of two 

or more partnerships end up with more than 50% of 

the resulting partnership.

• This can occur because of cross ownership.

40 40



Example 4

• Blueco and Redco merge under state law.

• Blueco has two owners, A and B.

• Redco has two owners, A and C.

• Redco is the survivor of the merger.

• Under the merger agreement, A and C each end 
up with 30% of the capital and profits of Redco, 
for  a total of 60%.  A and B each end up with 20% 
of the capital and profits of Redco, for  a total of 
40%. 
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Example 4

• However, note that A ends up with 50% of the Redco.  
Thus, the former partners of Blueco (A and B) end up 
with 80% of Redco.

• The former partners of Redco (A and C) end up with 
70% of Redco. 

• Thus, both partnerships appear to be the surviving 
partnerships under the 50% rule.

• In that case, the regulations provide a tie-breaker: the 
surviving partnership is the one that had that largest 
net value of assets.
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No Survivors?

• There could also be a situation in which no owners 

of any of the combining partnerships end up with 

more than 50% of the resulting partnership.

• This can occur if there are at least three combining 

partnerships.
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Example 5

• Blueco, Redco and Greenco merge under state 

law with Redco surviving for state law purposes.

• Blueco has two owners, A and B.

• Redco has two owners, C and D.

• Greenco has two owners, E and F.

• Under the merger agreement, A, B, C, D, E, and F 

each up with equal shares of the capital and 

profits of Redco (i.e., 16.67% each).
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Example 5

• Blueco’s partners end up with a combined interest 
of 33.3%.

• Redco’s partners end up with a combined interest 
of 33.3%.

• Greenco’s partners end up with a combined 
interest of 33.3%.

• Thus, no partnership’s partners end up with more 
than 50% and there appears to be no survivor 
under the 50% rule.
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Example 5

• In a case where no partnership meets the 50% test, all the 

merging partnerships are deemed to terminate and there 

is no survivor.

• Thus, all three partnerships would have short year tax 

turns, and the state law entity that is Redco would need to 

obtain a new TIN.

46 46



Form of Transaction

• The 708 rules contemplate only two forms of 

mergers:

– The assets over transaction is the default form.

– The assets up transaction is the one exception.

• Thus, unless the transaction is actually structured 

as an assets up merger, the transaction will be 

treated as an assets over merger regardless of 

how it is structured for state law purposes.
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Assets Over – Tax Treatment

• In an assets up transaction, the steps are as follows:

– The terminated partnership contributes all of its 

assets and liabilities to the surviving partnership in 

exchange for interests in that partnership

– Immediately after, the terminated partnership 

distributes these interests to its owners in a 

liquidating distribution

• Note that the identification of the terminated partnership 

and the surviving partnership are based on the 708 

rules – thus, a partnership that actually terminates 

under state law could be the survivor and vice versa.
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Assets Up Form

• In an assets up transaction, the steps are as 
follows:

– The terminated partnership distributes all of its 
assets and liabilities to its owners in a liquidating 
distribution

– Immediately after, the owners of the terminated 
partnership contributes these assets and 
liabilities to the surviving partnership.

• Note that there may be a benefit to this form if the 
owners of the terminated partnership have a higher 
outside basis than inside basis.

• Again, a partnership that actually terminates under 
state law could be the survivor and vice versa.
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Form Confusion

• The definition of the assets up transaction depends 

on the identification of the terminated and surviving 

partnerships.

• Sometimes the parties may intend to structure an 

assets up transaction but the terminated and 

surviving partnerships are not identical to the state 

law counterparts.
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Form Confusion

• For example, assume a combination of Blueco and 

Redco as an assets up transaction.

• Assume Blueco distributes its assets to A and B, 

and A and B end up with more than 50% of Redco.

• Thus, Redco is the terminated partnership.

• As a result, the distribution from Blueco to A and B 

is not a distribution from the terminated partnership 

and tis transaction would instead be treated as an 

assets over transaction for tax purposes.

• This may be undercut the intent of the parties.
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Equivalent Transactions

52

W

Oldco

X Z

Newco

Y
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Seven Equivalent Transactions per IRS

• state law merger of Oldco into Newco

• state law merger of Newco into Oldco

• contribution of interests in Oldco to Newco

• contribution of interests in Newco to Oldco 

• contribution of assets of Oldco to Newco for Newco interests that are 

distributed to Oldco’s owners

• contribution of assets of Newco to Oldco for Oldco interests that are 

distributed to Newco’s owners

• distribution of assets to of survivor to survivor’s owners with immediate 

contribution to terminating partnership (“failed” assets up)

All of these are treated as assets over transactions.
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Assets Over – Partial Sale Variation

• Under certain circumstances, partners of the terminated 

partnership in an assets over transaction can be treated as 

selling their interests to the surviving partnership.

• This rule helps the other partners of the terminated 

partnership avoid having to recognize taxable gain. 

• This rule is often coupled with a cash distribution to the 

selling partners.
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Partnership Divisions

• Section 708 also provides guidance on so-called 

partnership divisions.  Like partnership mergers, there is no 

definition of a partnership division.

• In general, it is a transaction in which part of the assets of 

an existing partnership are transferred into a new 

partnership, yielding two or more partnerships after the 

transaction.

• So like the approach to partnership mergers, partnership 

divisions generally involve contributions and distributions.

• The rules under 708 generally aimed at determining if there 

is a continuing partnership.
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Partnership Divisions

• Because 708 only governs which entity is deemed to 

be the survivor of a division, it does not address other 

consequences.

• So, as with partnership mergers, the contributions and 

distributions that effectuate a division are given 

independent significance.

• Thus, to the extent the contributions and distributions 

are tax-free, the division will be tax-free.
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Survivor – General Rule

“In the case of a division of a partnership into two or more 

partnerships, the resulting partnerships (other than any 

resulting partnership the members of which had an 

interest of 50 percent or less in the capital and profits of 

the prior partnership) shall, for purposes of this section, 

be considered a continuation of the prior partnership.”

Code § 708(b)(2)(B).
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Survivor Rules

• More than one partnership can be treated as a 
continuation of the original partnership.  

• In that case, each is bound by the partnership elections 
of the original partnership and the tax returns of each 
must state that it is a continuation of the original 
partnership.

• But, only one of these continuing partnerships takes 
the TIN of the original partnership and is deemed to 
retain the assets that it holds at the end of the division 
(rather than receiving assets).

• This partnership is called the “divided partnership”
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Survivor Rules

• Any partnership that does not constitute a continuation 

of the original partnership is treated as a new 

partnership.

• If no resulting partnership is treated as a continuation 

of the original partnership, then the original partnership 

is treated as terminating in the division transaction.

• If a partner of the original partnership does not end up 

as a partner of the continued partnership, her interest 

is treated as liquidated in the division transaction.
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Division Definitions
• “Prior Partnership” – the state law entity that existed 

prior to the division – there will be only one of these

• “Resulting Partnership” – any state law entity that 
exists after the division and has at least two partners 
who were partners of the Prior Partnership – often two 
or more of these

• “Divided Partnership” – the partnership that is treated 
(for tax purposes) as transferring assets and liabilities 
to the Recipient Partnership in the division transaction -
- there will be only one of these

• “Recipient Partnership” – the partnership that is treated 
(for tax purposes) as receiving assets and liabilities 
from the Divided Partnership in the division transaction 
– at least one of these
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Form of Division
As with the partnership merger rules, the division rules contemplate 

only two types of divisions:

•Assets Over

– An existing partnership transfers some portion of its assets 

and liabilities to a new partnership in exchange for ownership 

of that partnership

– The existing partnership then distributes interests in the new 

partnership to some or all of the existing partnership's owners

•Assets Up

– An existing partnership distributes some or all of its assets and 

liabilities to some or all of its owners

– The receiving owners then contribute the assets and liabilities 

to one or more new partnerships
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Form of Division
• Unless the form of the transaction is an assets up 

transaction, all other formats are treated as assets over 

divisions for tax purposes.

• As with merger counterpart, there can be some 

confusion as to which type of transaction has occurred.

• Once the analysis settles on a type of transaction, then 

the issues raised by the contributions and distributions 

within that format have to be addressed.
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Thanks!
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PARTNERSHIP AND LLC 
REORGANIZATIONS

Bradley T. Borden

Brooklyn Law School
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Partnership Mergers

AB CD
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Partnership Mergers

ABCD
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CD

Partnership Divisions

AB ABCD
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Overview of State Law
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Plan of Merger

• Name of each entity.

• Name of surviving entity.

• Type of surviving entity.

• Terms and conditions of merger.

• Manner of converting interests.

• Street Address of surviving entity.

• Organizational documents of surviving entity.
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Approval

• Approval of all members of all parties to merger.

• Governing documents may provide for less than 

unanimous approval.

• Governing documents could enable squeeze-out merger.

• State law may require approval of members if merger 

affects personal liability.
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Articles of Merger

• File with state.

• Each entity’s name and jurisdiction of organization.

• Date entity filed articles or organization with the state.

• That the plan of merger was properly approved.

• Name and address of surviving entity.

• Effective date of merger.

• Necessary changes to articles of organization.

• Information related to foreign entities.
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Effect of Merger

• All entities, other than surviving entity, terminate.

• Property that was owned by terminating entities vests in 

surviving entity.

• Obligations of terminating entities become obligations of 

surviving entity.

• Surviving entity may be substituted for any action or 

proceeding pending against a terminating entity.

• Surviving entity inherits all rights, privileges, purposes, 

authority, and powers of terminating entities.
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Asset Sale vs. Merger

• Transfer assets in exchange for interests in new entity.

• Surviving entity may be able to avoid some of the 

liabilities of the terminating entities.

• Members must be careful about entering the chain of 

title.

• May provide better form for tax purposes.
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PARTNERSHIP MERGERS AND 
DIVISIONS – TAX OVERVIEW
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Overview

• Minimal statutory guidance.

• 2001 regulations prescribe form of merger and division.

• Proposed guidance on distributions following 
partnership mergers.

• Planning with mergers and divisions.
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Mergers – Continuing Partnerships

• Continuation if partners in original partnership own 
more than 50% of the capital and profits of resulting 
partnership.

• If multiple partnerships would be treated as continuing 
– winner is partnership with greatest net assets.

• All other partnerships terminate.

• Consequences of termination.
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Merger of AB and CD

A B C D

AB CD

$400 net value $100 net value
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Continuation of AB Partnership

A DB C

ABCD

$500 net value

10% 10%40%40%
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Divisions – Continuing 
Partnership(s)

• Continuation if partners in resulting partnership owned 

more than 50% of the capital and profits of original 

partnership.

• Can result in multiple continuing partnerships.

• Can result in no continuing partnerships.
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Division of ABCD

A DB C

$500 net value

10% 10%40%40%

ABCD
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AB is Continuation

A B C D

AB CD

$400 net value $100 net value
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Forms of Mergers

• “Assets-Over” default form.

– Terminated partnership transfers assets to continuing partnership.

– Terminated partnership distributes interests in continuing 

partnership to its partners.

• “Assets-Up” – IRS respects form.

– Terminated partnership transfers assets to partners.

– Partners recontribute assets to continuing partnership.
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Assets-Over Merger:  Step 1

A B C D

AB CD

$400 net value $100 net valueAssets
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Assets-Over Merger:  Step 2

A B

C D

AB

CD

$500 net value
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Resulting ABCD Partnership

A DB C

$500 net value

10% 10%40%40%

ABCD
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Assets-Up Merger:  Step 1

A B C D

AB CD

$400 net value $100 net value



88

Assets-Up Merger:  Step 2

A BC D

AB
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Resulting ABCD Partnership

A DB C

ABCD

$500 net value

10% 10%40%40%
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Forms of Divisions

• “Assets-Over” default form.

– Divided partnership transfers assets to new partnership.

– Divided partnership distributes interests in new partnership to 

partners.

• “Assets-Up” – IRS respects form.

– Continuing partnership distributes assets to partners.

– Partners recontribute assets to new partnership.

• “Interests-Over” – IRS does not respect form

– Treats as an assets-over transaction.
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Assets-Over Division:  Step 1

New-CD

$500 net 

value

$100 Assets

A DB C

10% 10%40%40%

ABCD
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Assets-Over Division:  Step 2

New-CD

A DB C

10% 10%40%40%

ABCD
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Resulting Partnerships

A B C D

AB CD

$400 net 

value

$100 net value



94

Assets-Up Division:  Step 1

A BC D

$500 net value

ABCD
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Assets-Up Division:  Step 2

A B C D

AB CD

$400 net 

value

$100 net value
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Boot in Partnership Merger

• Facts. Acquiring partnership uses equity and cash to 

acquire Target.  Cash distributed to only certain partners 

of Target.

• Tax problem. All partners in Target partnership may 

recognize gain from boot.

• Solution. Regulations allow merger agreement to 

specify boot as a purchase of partnership interest.  Gain 

only to partners receiving boot.
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Form of Boot Merger:  Step 1

A B C E

AB Target

$400 net 

value

$100 net value$100 of Assets

AB Interests and $20 cash

D

20% 40% 40%
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Form of Boot Merger:  Step 2

A B

AB

C ED

Target
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Resulting ABCD Partnership

A EB D

$480 net value

ABDE

C

$20
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Tax Treatment of Boot Merger:  
Step 1

A B

E

AB

Target

D

40% 40%

C

20%

$20 Cash

C’s Target Interests
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Tax Treatment of Boot Merger:  
Step 2

A B

E

AB

Target

D
AB
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Tax Treatment of Boot Merger: 
Step 3

A B

D

E
AB

Target
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A B

D E

Target

AB

Tax Treatment of Boot Merger: 
Step 4
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Resulting ABDE Partnership

A EB D

$480 net value

10% 10%40%40%

ABDE

C

$20



105

Rev. Rul. 2004-43 –
Assets-Over Merger

• New §704(c) layer created when terminating 
partnership transfers assets to continuing 
partnership.

• Historical §704(c) property in terminating 
partnership retains original 7-year clock under 
§704(c)(1)(B) and §737.

• New 7-year clock for any subsequent 
appreciation.

• New §704(c) layer does not apply to appreciation 
in continuing partnership.
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Assets-Over Merger

A B C D

AB CD

$400 net 

value

Asset CD*:  

$10 basis; $100 value

Assets

*CD partnership originally purchased Asset CD 

for cash.
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Partnership Distributes Asset to A 
within 7 years

A DB C

$500 net value

10% 10%40%40%

ABCD

Asset CD

Section 704(c)(1)(B) triggers $90 of built-in gain because the partnership 

distributed the built-in gain asset to A within 7 years of the merger.
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Notice 2005-15 Promises
New Regulations

• Revokes Rev. Rul. 2004-43.

• Replace with future regulations effective for distributions
occurring after 1/19/2005.

• Regulations will apply principles similar to
Rev. Rul. 2004-43.

• Exception if merged partnerships were owned by the 
same owners in the same proportions. 



Proposed Merger Regulations

• REG-143397-05 (August 21, 2007).

• The proposed regulations confirm the start of a new 7-
year mixing bowl clock as a result of an “assets-over” 
partnership merger, subject to certain exceptions for pre-
existing §704(c) property, identically owned partnerships, 
and de minimis differences.

• The regulations provide that the appreciation in the 
Target partnership’s assets is attributed to Target’s 
partners for purposes of applying the mixing bowl rules. 

• The new rules apply to certain distributions from 
partnerships made after January 19, 2005.
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Planning Considerations

for Mergers & Divisions

110



Merger and Division – Summary of 
Considerations

• Any boot in merger?  

– Is special boot exception satisfied?

– Documentation satisfied?  Assets-over form?

• Any mixing bowl gain in current transaction?

– Assets up:  Are contributed assets distributed to 
another partner, or other assets contributed to §704(c) 
partner within 7 years?

– Assets over:  If look through distributed partnership 
interest, would underlying asset distribution trigger 
§704(c)(1)(B) or §737 gain?

• Is there any potential gain under §731(c).
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Merger and Division – Summary of 
Considerations

• Consider future mixing bowl ramifications from creation of 
new 7 year mixing bowl clock.  

– Can form be changed to minimize costs?  

– What are future distribution plans?

• Consider effect of debt shifts under §752.

– Negative tax capital could be triggered.

• Any §708(b)(1)(B) terminations of lower-tier partnerships?
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Merger and Division – Summary of 
Considerations

• Compare state or local taxes based on form –
particularly transfer taxes.

• Consider potential state statutes for formless 
conversions.

• Consider holding period and basis ramifications of form 
chosen.

– More basis shifting potential in assets up form.
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Merger and Division – Summary of 
Considerations

• Consider potential application of new §704(c)(1)(C) if 
one or more assets are depreciated, even if overall net 
appreciation. 

– Section 704(c)(1)(C) locks in built-in loss to 
contributing partner, could create differences 
depending on form chosen.

• Consider §704(c) generally.

– If assets up, individual partners are §704(c) 
contributing partners on specific assets.

– If assets over, consider §704(c) step in the shoes 
rules.
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Merger and Division – Summary of 
Considerations

• Consider potential ramifications of disguised sale rules.

– If assets up transaction, were appreciated assets 
contributed within prior two years?  Potential to rebut 
presumption of sale, but disclosure obligation in any 
event.

– Keep in mind disguised sale debt rules.

• Consider §751 hot asset rules.

– Will assets up transaction result in a shift, at least 
transitorily, of hot asset sharing?  Any §751(b) gain?  
Hopefully expected IRS hot asset regulations will 
help.
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Merger – Example 1

A B C D

AB CD

$10 basis

$100 value

Land

Basis = $100

Value = $100

Building  

Basis = $10

Value = $100 • Assets-Up or Assets-Over? [Hint, any mixing 

bowl problems?]

• If Assets-Up, Building to A or B? [Hint, step up 

basis in Building if no mixing bowl problems]

$100 basis

$100 value
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Merger – Example 2

A B C D

AB CD

$10 basis

$100 value

Land

Basis = $100

Value = $100 • Assets-Up or Assets-Over? [Hint, any §731(c) 

problems distributing securities to A?]

• If Assets-Up, Securities to A or B? [Hint, step 

down land and up securities]

$100 basis

$100 value

Marketable 

Securities  

Basis = $10

Value = $100
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Division

A BC D

ABCD

$10 basis

$100 value
$100 basis

$100 value

Building  

Basis = $10

Value = $100

Land

Basis = $100

Value = $100

Compare Assets up versus Assets over.  Basis consequences, 

mixing bowl or §731(c) consequences, holding period 

consequences.
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Mergers with Encumbered Property

A B C D

AB CD

$400 net value $100 net value ($500 Assets

$400 Qualified Liabilities)

Assets

•AB has new line of credit

•Option 1:  AB assumes debt and pays it off

•Option 2: AB transfers $400 cash to CD to pay off old loan



For further information

Bradley T. Borden

Brooklyn Law School

New York, NY

brad.borden@brooklaw.edu
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